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Arising out ‘of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST | GST, Rajkot / Jamnagar / Gandhidham:
Y e@amf/uﬁma‘?m “IH ¥d Udl /Name & Address of the Appellant/Respondent :-

08.12.2022

M/s Ranjeetsinh Bhavendrasinh Jadeja, C/o Shree Ashapura Shipping
Service, 392, Jain Colony Naya Anjar-370110.
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Q}g person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following

Qe |, H-ald IdE Yeob UG JaTdR T RMYSHI0T & Wi 3{Uld, H-sfd JdIq R At
@) Wﬁ?@ﬁﬂa@ﬁm‘ 1994 3 4R 86 I Jicicl FIHIRAT SHTE B o Wbl ¢ 1 g 0 BT AR

Appeal to Customs, I xcise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: -
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters re latmg to classification and valuation.
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' To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor,
Bhaumali Bhawan, xsarwa ‘Ahmedabad-380016 in case of appeals other than as mentioned in para- {(a) above
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The ap af)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as rescr1bed under Rule 6 of
Centr EXCISC Apneal) Rules, 2001 and shall be accom anied against one which at least should be
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accompanie fee. of Rs, 000/- = Rs.5000/- Rs. 1 ,000/- where amount of duty
demand{)mterestaéunalty/refund is upto 5 Lac 5 Lac to 50 Lac and above 50 Lac re gecuve m the form of
crossed n favour of Asst egistrar of ranch of any nominated public sector bank o place where

the bench of any nominated g) lic sector bank of the place where the bench of the Tnbunal 1s situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-
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The appeal under sub section (1) of Section 86 of the Fmance Act, 1994 to the A pellate I‘rlbunal Shall be filed
n uag_rup licate in Form S.T.5 as prescribed under Rule 9(1 of the S ervu‘e ax Rules, 4, and Shall be
accompa.med by a copy of the order appeal ed against (one of which shall be certified co%l)'r and should be
accom anied by a fee s of Rs. 1000/- where the amount of service tax &, interest demanded enalty levied of
E akhs or less, Rs.5000/- where the amount of serv1ce tax & interest demanded & penalfy levied is more
than five lakhs bui not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
manded & penalty ] levied is more than fifty Lakhs rupees, in the form of crossed bank draft in fayour of the
ant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is
d. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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r sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST 7 as
g?:sgrpi gglxllx?gei Rule 9 (2]!:&. 9(( A) of (the)Service Tax Rules, 1994 and shall be accompanied by a copy of « rder
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a cc: ”hed
copy) and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or I -puty
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which = also.
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appez! against this order shll lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in'disp.: 2, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit pavable would be subjec: to a
ceiling of Rs. 10 Crores, k
. Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken; v
ii1) amount payable under Rule 6 of the Cenvat Credit Rules o
- provided further that the provisions of this Section shall not zégpl to the stay application and arpeals
e

pending before any appellate authority prior to the commencement of inance (No.2) Act, 2014.
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A revision application lies to the Under Secret: to the Government of India, Revision Application (nit,
Ministry of FplmmceI Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New " elhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso t© sub-
section (1) of Section-35B ibid:
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In case of any loss of goo?s, where the loss occurs in transit from a factory to a warchouse or to another [ ~tory
or from one warehouse to another during the course of processing of the goods i a warehouse or in s orage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to'any country or territory outside Indi: .
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In case of goods exported outside India export to Nepal or Bhutan, without payn{ent of duty.

iv m%mw%m% St Sydl shste 3 i an ud sud faftm woyrr & T L o
o gﬁwa’fmaﬂﬁaﬁém & Gl &rf%mﬁ°2),1998%%109%@%?@?3‘@@%@. TT R/l
a1g H uid fbg T g 1/

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the pro- -ions
of this Act 0}1’" théy Rules made there under such orr)d%}nis [iassed by thetyCommissigner (Appeals) ron orpaft‘ ':u%lrxle
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 ified uncer Rule, 9 of C Cxcis
(Appeals), Rlll)l?es, 2001 within 3 months from the datcrznclm which tla1§ Sol;?i%rliogé‘kf ;m;o %eca ;())ealeeél tarlalc 715
communicated and shall be accompanied by two copies each of the OI0 and Order-n-Appeal. It shoulg
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Sectic
EE of CEA, 1944, under Major Head of Account.

(vi) &JUT 314G & Yy = Gl CalSIG G IRY - R
mﬁﬁﬁﬁ%@ﬁ%pmw% ST 3R afe Ha 367 Us | S0 QI
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One copy of application or O.1.O. as the case may be, and the order of the adjudicating authori hall oo
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and Service Appellate Tribunal (Procedure) I§ules, 1982.
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For the elaborate, detailed and latest provisions relating to filing of appeal to the hich ity
appellant may refer to the Departmen? & PP FEISSISNT AR R, s

al website www.cbec.gov.in.




Appeal No: GAPPL/COM/STP/2386/2022

‘® , :: ORDER-IN-APPEAL ::

Shri Ranjeetsinh Bhavendrasinh Jadeja, Proprietor of M/s Jadeja
Roadways, Anjar(hereinafter referred to és ‘appellant’) has filed present
aopeal against Order-in-Original No. 178/JC/RKJ/2021-22, dated 30.03.2022
ereinafter referred to as ‘impugned order’), issued by the Joint
Csmmissioner, Central GST Anjar Bhachau Division, Gandhidham (hereinafter

oferred to as ‘adjudicating authority’).

The facts of the case, in brief, are that the Appellant was holding
Central Excise Registration Number ASOPJ6777GSD001 for the purpose of
~ayment of Service tax. On the basis of information regarding value of gross
r-ceipts from services shared by the Central Board of Direct Taxes (Income Tax
Department), it appeared that the appellant had not disclosed their true and
correct gross value of services provided. Since the appellant failed to submit
“he required clarification and information, the tax liability was calculated on
the basis of ‘Best Judgement’ assessment’ method under Section 72 of the
F<nance Act, 1994.

The facts of the case, in brief, that the Appellate had obtained
-gistration under Service tax for the purpose of payment of service tax. They
- 1d however not discharged any Service tax liability nor filed any Service Tax
“oturns. Hence based on the information regarding gross value of Receipts
‘om services, submitted by the Income Tax Department, the Service tax

\iability was worked out and Show Cause Notice was issued for recovery of

“arvice tax not paid amounting to Rs. 85,61,141/- along with interest and

~=nalty. The said Show Cause Notice was adjudicated by the adjudicating
- uthority wherein the demand was confirmed along with applicable interest

1d penalty.

Being aggrieved with the impugned order, Appellant has preferred

~ppeal on various grounds, inter alia, as below:-

(i) That the adjudicating authority had passed the impugned order in
gross violation of principle of natural justice, without verifying
whether the hearing letters were in real sense communicated to the
appellant.

(i)  That the impugned order is erroneous as it was passed on the

assumption and presumption that the income earned by the appellant

. was taxable and the activities carried out were not falling under the

\ negative list or under any exemption.




(iii)

(iv)

(v)

(vi)

(vii)
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That it was very clear from the documents received from the Income
tax department that the appellants had provided services
transportation of goods by road in the name and style of Jadei-
Roadways. Hence the department was in position to ascertain an:
determine the nature of services provided by it. That the
adjudicating authority had failed to ascertain the correc!
classification of the services and that after 01.07.2012 concept ¢
classification was done away with except for Negative List, Declarec
services, exemption notification, RCM Notif. etc. Therefore the orde
without ascertaining the nature of service is totally erroneous.

That there was no levy of Service tax on services of “Transportatic”
of Goods By Road” under Section 66B of the Finance Act, 1994 as th-
same was specified under Section 66D(p) under Negative list.

That they had provided services in relation to transport of goods by
road and issued “Consignment Note”, hence the services meri
classification under “Goods Transport Agency” as defined under
Section 65B(26) of the Finance Act, 1994. That as per provisions of
Section 68(2) of the Finance Act read with Rule 2(1)(d)(B) of the
Service Tax Rules, 1994 read with Sr No 2 of the Notification Nc
30/2012-ST dated 100% Service tax was liable to be pald by the
person who pays freight and not the appellant.

That when services of transportation of goods were provided to the
recipient by other GTA other than appellant and appellant hac
supplied trucks on hire to GTA the said service was exempted from
payment of Service tax as per Sr. No 22 of Notif. No 25/2012-S1
dated 20.06.2012 as amended. Therefore irrespective of the fact tha:
services of transportation of goods by road in the capacity of GTA or
by way ‘transportation of goods by road’ or supply of ‘Trucks on rent’
to GTA, in either case, they were not liable to pay service tax at all.
That the appellant was registered with Service tax department vide
Registration No ADOPJ6777GSD001 under the category of “Transport
of Goods/GTA”. However the adjudicating authority has held tha:
they had not obtained any Service Tax Registration. That they hac
put remarks on each invoice, “Service tax to be borne & paid by yot
directly to the relevant Govt. authority” and “we hereby declare that
we have not availed any Cenvat Credit of duty paid on inputs o
capital goods used for providing the taxable services as per Notif nc
12/2003-ST dated 20.06.2003. That he was under a bona fide belie

that since he was not required to pay any Service tax, he was no'

required to file NIL return.
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(viii) That the impugned order was issued without verifying and
understanding the information furnished by the income tax
department.

(ix)  That it was unfair to issue demand notice without verifying or
ascertaining facts whether the appellant had provided taxable
service or otherwise. It was also unfair to allege suppression of facts
especially when it was admitted on records that he was registered
with the department.

(x)  They have also submitted that the demand for the period 2015-16 is
badly time barred as there is no suppression of facts. The income
figures were already recorded in their books of accounts and merely
failure to take registration or pay tax/duty does not amount to
suppression. They placed reliance upon the following decisions of
Hon’ble Apex Court in their favour :

a) Padmini Products Vs Collector of C.Ex. -1989 (43) ELT 195 (5C)
b) Collector of C.Ex. Vs Chemphar Drugs & Liniments - 1989 (40) ELT
276 {5C) '
c) Clarifications issued by CBIC vide Circular No 1053/2/2017-CX
dated 10.03.2017.
d) Collector of C.Ex. Vadodara Vs Dhiren Chemical Inds - 2002 (139)
EET 3:(5C)

(xi) That the adjudicating authority had erroneously placed reliance on
various decisions at para 5.10 of the impugned order in view of their
submissions. They also added that since they had never received any
communications referred in the SCN and the impugned order,

extended period cannot be invoked and the order is liable to be set

aside.

-1 Personal Hearing in the matter was held on 18.10.2022. Shri Pankaj D.
“achchh, Advocate, Ms Drashti N Sejpal, CA and Ms Komal Rajan, CA, appeared
on behalf of the Appellant. They reiterated the submissions made in appeal
emorandum in respect of all the appeals and stated further that their service
~{ transportation of goods by road from the port to the importer’s premises was
/ithout any consignment note and it was in the Negative list vide Section 66
)(p) of the FA, 94. In other cases where goods were transported with a
- onsignment note, the service fall under the category of GTA, where the
‘>ceiver of goods was under obligation to pay Service tax on RCM basis. That
‘hey were not liable to pay Service tax in any of the cases, therefore they

~equested to set aside the impugned order and drop the demand, interest and

— 'i"i‘;\\;: snalty. They also submitted a copy of 0l0 No 118/ADC/RKC/2022-23 dated

\& 08.2022 where original authority had dropped the proceedings under similar

5
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facts for the subsequent period in their own case.

5. I have carefully gone through the facts of the case, the impugned orde:
the appeal memorandum and written as well as oral submissions made by the
Appellants. The issue to be decided is whether the activity carried out by th.
appellant is covered under category of taxable services or under the Negative
list and whether the impugned order, in the facts of this case, confirmin:
demand and imposing penalty or: the Appellant is correct, legal and proper ¢

not.

6. | find that in the present case, Show Cause Notice was issued on th-
basis of third party data, invokirg provisions of Section 72 of the Finance Aci.
i.e ‘Best Judgement Method’. Hence the burden of investigation is shifte
through adjudication process. However, the appellant has pleaded that due t-
change of address, they did nct receive the Show Cause Notice or hearin
notices hence the impugned order was issued ex-parte without following th-
principles of Natural Justice. They have however, submitted the copies of the:-

audited financial records along with the appeal memorandum.

7. In the present case the adjudicating authority has confirmed the deman:
under Section 72 of the Finance Act, ordering the Best Judgement Assessmen®
in respect of Service Tax demanded from the appellants. Section 72 of th-

Finance Act reads as under:-

“Section 72: Best Judgement Assessment : If any person, liable to pay Service
tax,
(a) Fails to furnish the returns under Section 70;
(b) Having made a return, fails to assess the tax in accordance with th:
provisions of this Chapter or Rules made thereunder,
the Central Excise Officer, may require the person to produce sucl
accounts, documents or other evidence as he may deem necessary and after
taking into account all the relevant material which is available or which h:
has gathered, shall by an order in writing, after giving the person an
opportunity of being heard, make the assessment of value of taxabl:
services to the best of his judgement and determine the sum payable by the
assesse or refundable to the assesse on the basis of such assessment.”

8. On going through Section 72, it is noticed that in case assessee fails tc
furnish the Return under Section 70 or having made a return, fails to assess thc
tax in accordance with the provisions of this Chapter or Rules made
thereunder, the Central Excise Officers are empowered to make the Bes:
Judgement Assessment. In the present case, the appellant has pleaded tha
they did not receive copy of Show Cause Notice or hearing letters due tc
change of address. They have submitted the relevant data at this stage anc¢

have claimed that being GTA the liability for Service tax was on recipient c!
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l. idgement Assessment for want of information/documents/ST-3 Returns,
which the appellants failed to furnish.

As crucial new facts have been brought on record for the first time at
e appeal stage, as the adjudicating authority has passed the impugned order
vithout veri.fication of records, as the appellant has failed to avail opportunity
¢ natural justice extended by adjudicating authority, and as the appellants
are now willing to provide the information desired by the department, |
remand back the matter to the original authority for de-novo consideration
a'ter providing an opportunity of personal hearing to the appellants. The
& ::pellants are also directed to provide all the information sought for by the

@ cdjudicating authority within a month of receipt of this order.

0. Accordingly, | set aside the impugned order and remand the matter back
to the adjudicating authority to decide the case afresh after taking into

consideration all the documents and submissions of the appellant.
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11, The appea! filed by the Appellant is disposed off by way of remand as
200V grattua / Attested

%’%7»'“’”\/
’ (SHIV PRATAP SINGH)
Superintendent Commissioner(Appeals)
Central GST (Appeals)

"By R.P.A.D. gt
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