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:2 ORDER-IN-APPEAL ::

'M/s Jat Ismail Jusab, (hereinafter referred to as ‘appellant’) has filed
present appeal against Order-in-Original No. 20/JC/RKJ/2021-22, dated
30.12.20.21 (hereinafter referred to as ‘fmpugned order’), issued by the Joint
Commissioner, Central GST, Kutch, Gandhidham (hereinafter referred to as
‘adjudicating authority’).

2. The facts of the case, in brief, are that the Appellant was engaged in the
activities of providing Services and was holding Permanent Account Number
ACFPJO1174 with the Income Tax Department. Th’é Appellant was not registered
with the Service Tax Department for the purpose of payment of Service tax. On
the basis of information regarding value of gross receipts from services shared by
the Central Board of Direct Taxes {Income Tax Department), it appeared that
the appellant had not disclosed their true and.correct gross value of services
provided. Since the appellant failed to submit the required clarification and
information, the tax liability was calculated on the basis of ‘Best Judgement’
assessment method under Sectio_n 72 of the Finance Act, 1994,

3. It was alleged that the appellant had contravened various provisions of
the Service tax Act, 1994 by their failure to obtain Service tax registration and
pay Service tax at the material time. They also failed to furnish information and
documents as called for by the Jurisdictional Range Officer. Hence based on the
information provided by the Income tax department, the adjudicating authority
confirmed the demand amounting toRs. 1,69,12,242/- under Section 73(1) of the

Finance Act by iﬁvoking extended period, along with interest and penalty. ‘

4, Being aggrieved with the impugned order, Appellant has preferred appeal

on various grounds, inter alia, as below:-

(i)~ That the impugned order was without jurisdiction, unconstitutional and
erroneous as the department failed to comply with the constitutional
sch.eme so applicable after the enactment of the Central Goods and
Services Tax Act, 2{517 on the following counts :

{a) with effect from 01.07.2017, the provisions of Chapter V of the Act
have been omitted vide section 173 of CGST Act, 2017;

(b) with effect from 16.09.2016 Article 268A of the Constitution - ‘Service
tax {evied by Union and collected and appropriated by the Union and
the States’, was omitted; : _

(c) consequently, entry 92C of .the List | of Seventh schedule of the
constitution which reads-‘taxes on services’, was also omitted with
effect from 16.09.2016; thus the levy of Service tax was done away
with; S -

(d) that Chapter V of the Finance Act, 1994 was omitted in view of the

- saving.clause inserted vide Section 173 of the CGST Act;
(e) they have sought reference to the provisions of the General Clauses




(ii)

(iii)

(iv)
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Act, 1897 which saves the rights accrued under the prior legislatior
and empowers the government to initiate proceedings under the
repeated legislation;

(f) they submitted that the provisions contained in the General Clauses
Act, 1897 saves the rights accrued under the old legislation and gives
the power to the legislature to initiate proceedings in respect of
liability accrued in the old statute. They further placed reliance o+
the judgement by Hon'ble Supreme Court in the case of Rayalo
Corporation Vs Directorate on Enforcement wherein it was hetd that
Section 6 of the General-Clauses Act, 1897, applies only to repeals and
not omissions.

(g) Since Chapter V of the Finance Act been omitted, provisions of .
Section 6 of General Clause Act shall not be applicable;

(h) hence the order confirming the demand is bad in taw.

That the impugned order is non-speaking and is passed in gross violaticn

of the principles of Natural justice without considering the submissions f

the appellants. They placed reliance upon the following case laws in their

support :- |

(a) Cyrit Lasardo (Dead) V Juliana Maria Lasardo -2004 (7) 5CC 431

(b) Asstt. Commr., Commercial Tax Department vs Shukia & Brothe:s
reported in 2010 (254) ELT 6 (5C)

The activity carried out by the appellants amounts to manufacture, hencz
the same is outside the purview of Service tax. The appellants have

discussed the provisions of the Service tax Act at tength and stated that

according to Clause (f) of Section 66D any activity that amounts 1o .

manufacture, or production of goods, falls within the negative list, hence
not liable to Service tax levy. That their activity of crushing of boulders in
smaller size stones i.e crushing aggregates, amounts to manufacturs
hence the same is not liable to service tax. They placed reliance upon tihe
following case laws in their support :

(a) M/s Hindustan Construction Co. Ltd Vs CCE - 2003 (158) ELT 459

The revenue declared under income tax cannot be considered as revenue
for levy of service tax. That the service tax liability should be attributab.=

to identifiable taxable service provided to another person and income tax

- return is not the criteria to identify service tax liability. They placad

reliance upon the following case laws in their support :-

(a) Deltax Enterprises Vs CCE Delhi - | 2018 (10) GSTL 392 (Tri-Del)

(b) CST, ST, Delhi Vs Convergys India Service Pvt Ltd 2018 (1) TMI 1174 -
CESTAT Chandigarh

(c) CCE V Ramesh Studio &Colour labs 2010 (5)n TMI 466
(d) CCE Ludhiana vs Mayfair resorts 2011 (21) STR 589 (Tri-Det.)
(e) Ravi Foods Pvt Ltd Vs CCE Hyderabad - 2011 (266) ELT 399 (Tri-Bang)}




(v)

(vi)

(vii)

(viii)

(ix)
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(f) CCE Ludhiana Vs Delux Enterprises 2011 (22) STR 203 (Tri-Del)
(8) Kipps Education Centre V CCE Ludhiana-2009 {1 3) STR 422 (Tri- Del)
(h) Frlends Auto Inds Vs CCE Ludhiana 2017 (3) TMI 358.

That the transaction between the Appellants and M/s Sadbhav Engineering
Ltd was of purchase and sale and not of any services. In view of provisions

- Contained in Section 65B (44), their activity cahnOt be treated as

provision of services since they had entered into an agreement with M/s

Sadbhav.Engineering Ltd for transfer of crushed aggregates.

Service tax cannof be imposed on the grant of Profit a Prendre. That they

were engaged in the business of extraction of minerals from the land and

crushed them into aggregates. Therefore the appellants are getting the

benefit arising dut of the land namely the stones which were crushed by

them into small stones. Therefore the same shall be treated as Proflt a

Prendre and same shall be outside the purview of service tax. .

That the Show Cause Notice was issued without giving opportunity for pre-

SCN consultation, which is mandatory under the law. They placed reliance

on the following case laws wherein it is held that the circulars issued by

statutory authorities are binding on all the officers concerned :

(a) KP Varghese V Income Tax Officer, Ernakulam &Anr. 1981 (4) SCC 173

(b) UCO Bank, Tamil Nadu Industrial Corp. Ltd Vs Commlsswner of Income
tax 1999 (5) TMI 3

(c) Dharamshil Agencies v Union of India 2021 (7) TMI 1064

(d) Back Office IT Solutions Pvt Ltd v Union of India &O0rs 2021 (4) TMI 520,

Confirmation of demand without ascertaini'ng_ the classification of service

and actual tax liability is in itself bad in law and liable to be set aside.

They placed retiance upon the following case laws in their support :

{a) Shubham Ele::tr‘icals v CST & ST, Rohtak 2015 (40) STR 1034 (Tri-Del)

(b} M/s Coromandel Infotech india Ltd v Comm1551oner of GST and CE 2019
(1) T™MI 323 _

{c) M/s Chopra Bros (India) Pvt ltd v.CCE & ST 2020 (5) TMI 172

Extended period cannot be invoked since the demand is based on income
tax return which is public document. That the initial burden was on the
department to prove that the situation visualized in the proviso existed.
They placed reliance upon the decision in the case of Commissioner of
Central Excise vs Bajaj Auto Ltd reported in 2010 (260) ELT 17 (SC). They
also added that non disclosure of information which was not required to
be disclosed or recorded by statutory provisions or prescribed proforma
does not amount to suppression or concealment. They placed reliance

- .
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upon the following-case laws :

(a) Anand Nishikawa Co Ltd vs Commissiosner of Central Excise Appeals.
Meerut [2005 (188) ELT 149 (SC)] o

{b) Collector of Central .Excise, Hydrabad vs M/s Chemphar Drugs i
Liniments, Hyderabad [1989 (40} ELT 276 (SC)]

(€) PahWa'Chemica-lS Pvt Ltd vs Commissioner of Central Excise Appeals.
Meerut [2005 (188) ELT 149 (5C)]

(d) Apex Electrical Pvt Ltd Vs Union of India { 1992 (61) ELT 413 (Guj)]

(e) Prolite Engineering Co vs Union of India [1995 (75) ELT 257 9Guji]
upheld in~ Union of India vs Protite Engineering Co {1994 (70) ELT
AIS3(0] | o

(f) Unique Resin Inds vs Collector of Central Excise, Baroda [1995 (75) ELT
861 (Tri)} . o

{(g) CCE -A'hmé'_dabad vs Moti Laminates P Ltd {1997 (96) ELT 191 (Tri)]

The department cannot invoke extended period unless there is established an

act of suppression or misdeclaration with intent to evade payment of duty.

They place reliance upon the following decisions:

(x)

(x1)

(a) Cosmic Dye Chemicals vs Collector of Central Excise, Bombay 1995 (7!
ELT 721 (5C) : _ :

(b) Tamil-Nadu Housing Board vs Collector 1994 (74) ELT 9 (5C)

(c) Cadila Laboratories Pvt 1td vs CCE 2003 (152) ELT 262 (5C) _ _

{d) Pushpam Pharmaceuticals Co., vs Collector of Central Excise, Bomb:y
1995-(78) ELT 401(5C) '

(e)M/s Continental Foundation Joint Venture Holding, Naptha H.P. mvs
CCE Chandigarh -1 2007 (216) ELT 177 (SC)

(f) AlumecoExtrusin vs CCE 2010 (249) ELT 577

(g) National Rifies vs CCE 1999 (112) ELT 483

(h) SPGC Metal Inds Pvt Ltd vs CCE 1999 (11 1) ELT 286

(i) Gujarat State Fertilizers vs CCE Vadodara 1996 (84) ELT 539

(§) IT1 (TID) Ltd vs CCE 2007 (11) ELT 316 (Tri) _

(k) Neyveli Lignite Corp Ltd vs CCE 2007 (209) ELT 310 {Tri)

(1) Commissioner Vs BentexInds 2004 {173) ELT A 079 (5C) .

(m) Commr Vs Binny Ltd 2003 (156} ELT A327 (5C)

(n) Collector vs Ganges Soap Works (P) Ltd 2003 (154) ELT A234(5C)

That no interest is leviable as the tax itself is not payable. They placcd
reliance on the decision of Hon’ble Supreme Court in the case of Pratibha
Processors vs Union of India [1996 (88) ELT 12 (SC)]. '

They also submitted that as they were not liable to pay service tax, o
penalty could be imposed on them. They p'laced reliance on the decisi:n |
in the case of Coolade Beverages Ltd (2004) 172 ELT 41 (All).

They also placed reliance on the following case laws in support of ther
contention that penalty can only be levied of an intentional act is
committed and not otherwise :

[#3]
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(a) Tamil Nadu Housing Board vs Collector of Central Excise, Madras {1994
(74) ELT 9 (5Q)]
(b) DCW Ltd vs Asstt. Collector of Central Excise [1996 (88) ELT 31(Mad.)]

In. view of their above submissions they requested to ‘set aside the impugned
order.

4, Personal Hearing in the matter was held on 02.11.2022 in virtual mode.
Mr. Sanket Gupta and Mr. Amber Kumbawat, appeared for hearing on behalf of
the appellants and reiterated the submissions made in the appeal. They
submitted that they were not providing any service but the income in their
Income tax returns pertained to subply of materials. They also added that the
Show Cause Notice was issued without a__ccdr'ding mandatory Pre-SCN
consultations and the liability was confirmed vide the impugned order without
identifying any service rendered by them. They requested to set aside the
impugned order.

3. - | have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and written as well as oral submissions made by the
Appellants. The issue to be decided is whether thea'c'tivi'ty carried out by the
- appellan’g is covered under category of taxable services or under the Negative
tist an‘d whether the inapugned order, in the facts of this case, confirming
demand and imposing penalty on the Appellant is correct, legal and proper or

not.

6. | find that in the present case, Show Cause Notice was issued on the basis
of third party data, invoking provisions of Section 72 of the Finance Act, i.e ‘Best
Judgement Method’. | find that the appellant has submitted in their appeal
memorandum interalia that:-

(i} the impugned order and the proceedings agalnst them were without
jurisdiction, unconstitutional and erroneous.
. (i) the impugned order was passed in gross violation of principles of natural
" justice, without considering the submissions of the appellants
(iii) the activity carried out by the appellant amounts to manufacture hence the
- same is outside the purview of service tax :
_(iv) revenue declared under income tax cannot be considered as revenue for
~ service tax
(v) transaction between the appellants and M/s Sadbhav Engineering Ltd was of
purchase and sate and not of any service
(vi) service tax cannot be imposed on the grant of profit a prendre
(vii) demand confirmed without ascertaining the correct classification of

_ service is bad in law
ii) extended period cannot be invoked, suppression cannot be aileged since
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| proceed to take up the arguments put forward by the appellants one by one:

7.1 The appellant’s allegation that the impugned order was issued without
jurisdiction, is absolutely baseless in as much as Section 174(2)(e) of the CGST
Act 2017 clearly stiputates that “the repeal of the said Acts and the amendment
of the Finance Act, 1994, to the extent mentioned in the sub-section (1) or

section 173 shall not: -

(e) affect any investigation, inquiry, verification (including scrutiny anc
audit), assessment proceedings, adjudication and any other legal proceedings ¢
recovery of arrears or remedy in respect of any such duty, tax, surcharge,
penalty, fine, interest, right, privilege, obligation, liability, forfeiture o
punishment, as aforesaid, and any such investigation, inquiry, verificatior:
(including scrutiny and audit), assessment proceedings, adjudication and other
legal proceedings or recovery of arrears or remedy may be instituted, continuec.s’
or enforced, and any such tax, surcharge, penalty, fine, interest, forfeiture o
punishment may be levied or imposed as if these Acts had not been so

amended or repealed;”

it has been explicitly conéluded by the Hon’ble Gauhati High Court in the case of
Laxmi NararyanSahu Vs Union of India & Others in Para 33 that, “A conjoirt
reading of the proviéions {aid down in paragraph 37 of Kothapur Canesugar
Works Ltd. (supra) and Section 173 and 174{2)(9) would lead to a conclusicn
that although Chapter V of the Finance Act of 1994 stood omitted under Sectio:
173, but the saving clause provided under Section 174(2)(e) will enable the
continuation of the investigation, enquiry, verification etc., that were made/to
be made under Chapter V of the Finance Act of 1994.”. -

Hence the adjudicating authority was righty empowered to initiate th«

proceedings against the appellant.

7.2 The appetlant has contended tﬁat the impugned order has been issuec
without following the principles natural justice. However | find that thc
adjudicating authority has elaborately dealt with all the submissions made by -
the 'appellant. Further it is also on record that the personal hearing in the
matter was attended by Shri Ashvin Sheth, Tax consuitant and authorized
representative on behalf of the appellant and were also granted opportunity to
file additional submissions. As regards the allegation that they were not grante!
the opportunity-for Pre-SCN consultation, | find that the matter has been
discussed by the -adjudiéating_ authority in para 14 of the impugned order.

Qnsidering the facts of the case, | fully agree with the observations of tiz

%
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adjudicating authority _that since elements of suppréssion of facts with intent to
evade payment of duty is involved in the present case, there is an element of
offence.Hence, as provided in the exclusion in para 5.0 of the Master circular,
pre SCN consultation was not mandatory in the present case. Nonetheless,
adequate opportunities had been extended to the appellant to defend their case
during the adjudication process. Hence there is no mérit in the allegation that
the pringciples of natural justice have not been followed by the adjudicating
authority. | |

7.3 The appellants have also alleged that the activity carried out by them
amounts to manufacture hence they were not liable to pay Service tax. The
appetlants submit that they are engaged in the business of crushing of boulders
in the smaller size of stones and the process of crushing of boulders in the
smaller size stones amount to manufacture. The appellants had entered into an
agreement with M/s Sadbhav Engineering Ltd for manufacture of crushed
aggregates from boultders and to carry out all the proéess involved in the same. |
have carefully gone 'thro'ugh the agreement entered into between the Appellants
and M/s Sadbhav Engineering Ltd (hereinafter referred to as “SEL”). It is seen
from the said agreement that SEL has been awarded the work of four laning of
Rajsamand-Bhilwara Section NH - 758 '(f.rom Km. 0.000 to Km. 87.250} in the
state of Rajasthan on DBFOT (toll) Basis. For 'the purpose of execution of said
work, they had entrusted the Crushing work at the tand prdVided by them to the
aﬁpellants. As per the agreement, the appellants had agreed to carry out the
mining works at Baghera Crusher Plant, Gangapur and ffom any other quarry as
provided by SEL for accomplishment of workg and to carry out required
operations for producing Crushed aggregates as required. The activity of mining
has been declared as a separate taxable service with effect from 04.06.2007,
vide Notification No 23/2007-ST. The activity undertaken by the appellant is the
mining of crushed aggregates at the land provided by SEL, and the same is
rightly covered under the definition of ‘Mining Service’ under the Finance Act,
1994.The term ‘manufacture’ has been defined in the Central Excise Act, 1944
as follows :- )

“f}  “manufacture” includes any process, -
" i) incidental or ancillary to the completion of a manufactured
~ product, ' _
ii) which is specified in relation to any goods in the Section or
Chapter notes of [the Fourth Schedule] as amounting to

[manufacture;or] . _

which, in relation to the goods specified in the Third Schedule,
involves packing or repacking of such goods in a unit container or
labelling or re-labelling of containers including the declaration or
alteration of retail sale price on it or ;
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jii) adoption of any other treatment on the goods to render the
product marketable to the consumer;

and the word “manufacture” shali be construed accordingly and shali
include not only a person who employs hired labour in the production o:
manufacture of excisable goods, but also any person who engages in their
production or manufacture on his own account;

However, | find that the appellant was carrying out the activity of mining
for SEL who had been awarded the contract for four laning of Rajsamand-
Bhilwara Section NH - 758 (from Km. 0.000 to Km. 87.250) in the state of
Rajasthan. The activity carried out by them is in the nature of service of mining
carried out for SEL rather than manufacture. The activity carried out by the
appellant rightly qualifies as taxable service of “Mining of mineral services” as
defined under Sectlon 65(105)(zzzy) of the Service Tax Act, 1994, CEBC has alsc
clarified the issue vide para 6.2 of Circular No 334/1/2007- TRU dated 28.02.2007
which provides that:-

6.2 MINING SERVICE [section 65(105)(zzzy)]: Presently, geological, geophysica!

or other prospecting, surface or sub-surface surveying or map-making

services relating to location or exploration of deposits of mineral, oil or gas
are leviable to service tax under “survey and exploration of mineral service”
[section 65(105)(zzv)]. Sarvices such as- | |

« site formation and clearance, and excavation and earth moving, drilling
wells for production ! exploitation of hydrocarbons (development drilling)

« well testing and analysrs services

« sub- contracted services such as dept‘oymg workers and machinery for
extraction / breakmg of rocks into stones, sieving, grading, etc.

» outsourced services,

provided for mining a.'"e individually classified under the approprrate taxable

service, Serwces provided in relation to mining of minerci, oil and gas are

comprehenswely covered under this proposed service. Wr th this, services
provided in relation to both exploration and exploitation of mineral, oil o-
gas will be comprehensively brodght under the service tax net. .

Hence, it has been clarified the activity carried out by the appellant wa-
taxable service and not a manufacturing activity. Decisions to this effect have
also been taken by various tribunals in the cases of :

i) M/s Sadbhav Engineering Ltd Vs Commissioner of ST Ahmedabad a:

| reported at 2016 (43) S.T.R. 288 (Tri-Ahd)

ii) M/s Prahlad Rai & Company Vs Commissioner of ICentral Excise.

Jaipur as reported at 2018 (17) G.5.T.L. 272 (Tri-Del.)

iii)  CCE Belgaam Vs SVM Nett Pfoject Solutions Pvt ltd as repofted ar

2010 (17) S T R 298 (Tri.- Bang)

Ay —
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It has also been held by Hon’ble Supreme Court in the case of Aman
Marbles Inds Pvt Ltd as reported at 2003 (157) ELT 393 (5C), that the extraction
of stones or further 'cutting of marbles into slabs will not amount to
manufacture. In the instant case also the appellant was merely extracting
different minerals and cutting the boulders intc smaller stones. Hence following
th_‘e ratio of the aforesaid judgement also, the activity does not amount to
manufacture. '

7.4  The appellants have argued that the income figures as reflected in the
income tax returns cannot be taken for service tax purpose. However,! find that
the audited financial statements are vital statutory records, prepared in
statutory formats, reflecting the financial transa'i':tions,' income & expense and
profit and loss for a particular financial period. It is incumbent upon the Auditor
(Chartered Accountant) to verify all the relevant bills, vouchers, books of
accounts etc before certifying the Profit and loss account and Balance Sheet.
Onus is cast on the auditor to verify and make a report on the Balance Sheet and
Profit & Loss account that fhe same are prepared in the manner provid.ed under
the statute and that it gives a true and fair view of their affairs. Hence, the
income tax returns filed on the basis of financial records as certified by the
Chartered Accountants can be relied upon for purpdse' of deciding the taxability
of the Appellant under the Finance Act '1994. Further by virtue of provisions
contained in Section 15A of the Central Excise Act, 1944 as made applicable to
Service tax vide Section 83 of the Finance Act, 1994, third parties have been
made liable to furnish information to the department at regular intervals.
Hence, the validity of provisions contained in the Statute cannot be guestioned
and there is no error on the part of the department in computing the Service tax

liability on the basis of such certified income tax returns.

7.5 | find no force in the appellant’s argument that the transactions
undertaken by them were in fhe nature of sale of stone and not of any service.
The agreement entered into by both parties clearly stipulates the nature of work
to be carried out by the appellant. The agreemént clearly shows that the
appeltant was engaged by M/s SEL for supply of crushed aggregates from the
mines specified by them. The terms and conditions of the work shows that the
activity carried out by the appellant is in the nature of service provided as per

the terms and conditions stipulated by SEL. There is no element of sale invotved

in the transactions.

/,é‘j_,__ : _. R
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Service tax, 1 find that in _the. present case, the land has not been transferred tc .
the appellants. They have been entrusted the work or ex'tracting stones.
minerals etc from the land which is to be supplied to SEL for use in the work ¢!

laying of roads by them Further ‘the exclusron ln the definition of Service as
provided under the Finance Act 1944, is with respect to an activity which

involves a transfer of title in goods or immovable property. Since there is nc
element of transfer of tltle mvolved in the present case, the same is not within
the pur\new of the excluswn and is rightly classrﬁable as a service. Hence the

principles of 'Proflt a Prendre does not. apply in the instant case.,

1.7 | find no force in the appellants argument that the adJudlcatmg authorlt
has confirmed the demand mthout ascertaining the correct classification of th.-
service. | find that the adjudicatmg authority has elaborately dlscussed this
aspect in para 12 and 12.1 of the 1mpugned order. The demand has bee:
confirmed after con51der1ng all the aspects involved in the correct classification

of the service involved.

7.8 | fmd that the demand had been rarsed on the basrs of mformatlon shared
by the lncome tax. department The appellant did ot furnish the requ:reri ‘
information to the department. Had the CBDT falled to furnish the informatior..
the fact regarding provision of such .a service would remain outside the
knowledge of the department. Hence the appellants had suppressed the vital
information from the department wrth an mtentmn to evade payment of Service
tax. Hence extended period is rlghtly mvokable in the present case and the
Service tax demanded is rightly recoverable along with applicable interest and
penalty. '

8. In view of the above discussion, | find that the demand has been rightty
confirmed by the adjudicating authority and there is no merit in any of the
arguments/grounds raised by the appellant. Therefore, | uphold the impugried
order and reject the appeal filed by M/s JatishmailJusab.

9. odid Fal gR gul #NE sl @1 et Swidd i o s 8
9. The appeal filed by the Appellant is disposed off as above.
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(SHIV PRATAP SINGH)
Commissioner{Appeals)

- &/ Attested

Superintendent
Central GST (Appeals) i2
Rajkot | :
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