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Appeal No: V2/25/GDM/2022

:: ORDER-IN-APPEAL ::

M/s Samim Alim Ansari, (hereinafter referred to as ‘appellant’) has fited
present appeal against Order-in-Original No. 79/AC/Urban/2021-22, dated 15.02.2022
{(hereinafter referred to as ‘impugned order’), issued by the Assistant Commissioner,
Central GST Urban Division, Gandhidham(hereinafter referred to as ‘adjudicating
. authority’). '

2. The facts of the case, in brief, are that the Appellaht was engaged in the
activities of providing Services and wais holding "Permanent Account Number
AEIPA7449D with the Income Tax Department. The Appellant was not registered with
the Service Tax Department for the purpose of payment of Service tax. On the basis
| of information regarding value of gross receipts from services shared by the Central
Board of Dire.ct Taxes (Income Tax Department), it appeared that the appellant had
not disclosed their true and correct gross value of services provided. Since the
appellant failed to submit the required clarification and information, the tax liability
was calculated on the basis of ‘Best Jud.gement’ assessment method under Section 72
of the Finance Act, 1994, '

3. It was alleged that the appellant had contravened various provisions of the
. Service tax Act, 1994 by their failure to obtain Service tax registration and pay
Service tax at the material time. They also failed to furnish information and
documents as called for by the Jurisdictional Range Officer. Hence based on the
information provided by the Income tax department, the adjudicating authority
confirmed the demand amounting toRs. 9,22,853/- on the basis of Best judgement
" assessment under Section 72 of the Finance Act, 1994, under Section 73(1) of the

Finance Act by invoking extended period along,with interest and penalty.

4, Being aggrieved with the impugned order, Appellant has preferred appeal on

various grounds, inter alia, as below:-

{i) That the adjudicating authority has viotated the pprinciples of Natu.ral justice
by issuing the impugned order without providing opportunity for personal
hearing and to submit relevant documents.

(i)  That the adjudicating authority has overlooked the basic provisions of the
Finance Act by ignoring the fact that Service tax was to be paid by the
Serwce'remp!ent under RCMI _

(iii) That the adjudicating authorlty has overlooked lmportant Jud|c1al

' pronouncements in as much as, "‘Ser\nce Tax” cannot be automatically
/mechanically determined in the basis of Income tax Return and Form 26A5
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(a) Supr_er.ﬁe Court judgerhent in the case of Cosmic Dye Chemical V/s

_ Coltector of Central Excise Equivalent citation - 1994 (48)ECC 55, 1995
(75-ELT 721 5C , 1995 (66) SCC 117, 1994 95 STC 604 5C; '

{b) Commissioner of Service tax, Ahmedabad Versus Purani ADS Pvt Ltd -
2010°(19) STR 242 (Tri-Ahmd.);

(c) M/s Ré_lian_ce Inds. Ltd V/s Commissioner of Cen.Ex., Rajkot - 2008 (10}
STR 243 (Tri-Ahmd). o T

(iv) That the adjudicating authority failed to carry out proper verification of

records/material$ ard overlooked the fact that they had onty two trucks

and the Services provided by them was covered under Exemption

Notification No 30/2012 ST da;ted 20.06.2012 and the recipient of services

were liable to pay Service tax on RCM basis.

In view of their above submissions they requested to set aside the imphgned

order.

4.1 Personal. Hearing in the matter was held on 02.11.2022 in virtual mode. Ms
Winny Channd, Advocate, appeared for hearing on behalf of the appellant. She
submitted that the appellant was eligible for benefit of Notification No 30/2012 ST for
GTA. Shé reiterated that the appellant had gone to the office of the adjudiéating
authority on 22.01.2022 but no one was available to record their Personal Hearing.
She undertook to make additional submissions within two days and requested to

either set aside the Order In Original or remand the matter for de novo adjudication.

4.2 The appellant vide their email .dated 03.11.2022, filed additi&nal written
submission in support of oral submissions made through video conference dated
02.11.2022, wherein they submitted that :-

(i) the appellant was a very small GTA service provider having only two

trucks; o
(iiy  the appellant used to provide GTA services to various customer on trip
| basis and claimed exemption under Notificaiton 30/2012-5T as service
recipients used to pay service . tax on
RCM basis; | | | |

(iii) the appellant has never issued any invoice on the basis of forward
charges and had not collected service tax from their customers,
therefore they had not taken Service tax registration;

(iv) they submitted certificate issued by certain freight carriers showing
payment of freight charges.and wherein it iS mentioned that service tax
is payable by recipient on RCM basis.
they submitted that the assessing authbrity had not verified the details
with the recipients and had calculated the service tax liability on the
basis of Form 26AS, which is not legat and proper and have accordingly

requested to set aside the impugned order or remand back the matter to
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‘the original adjudicating authority.

5. | have carefully gone through the facts of the case, the impugned order, the
appeal memorandum and written as well as oral submissions made by the Appellants.

~The issue to be decided is whether the activity carried out by the appeliant is covered
under category of taxable services or under the Negative list and whether the
impugned order, in the facts of this case, confirming demand and imposing penalty on
the Appellant is correct, legal and proper or not.:

6, | find that in the present case, Show Cause Notice was issued on the basis of
third-party data, invoking provisions of Section 72 of the Finance Act, i.e ‘Best
Judgement Method’. However, the appellant has submitted that except for one
" hearing notice dtd. 20/22.01.2022, they had not ‘received any notice, letter,
communication or Show Cause Notice from the adjudication authority, prior to the
impugned 0.1.0 dated 15.02.2022. | '

7. The appellant has submitted in their appeal memorandum that they were
engaged in the business of GTA Services through two trucks owned by them and that
in view of provisions contained in Notification 30/2012-ST dated 20.06.2012, they
~ were riot liable to pay Service tax. Service tax was payabte by the recipient of service
under Reverse charge mechanism. However, | find that there is no mention regarding
the nature of service provided in the impugned order. The adjudicating authority has
not carried out any verification regarding the nature of service provided but merely
on the basis of the data contained in the Form 26 AS, he has come to the conclusion

Lo

that the appellant has provided taxable services.

8. In the prese.nt case the adjudicating authority has confirmed the demand under
Section 72 of° the Finance Act, ordering the Best Judgement Assessment in respect of

Service Tax demanded from the appellants Section 72 of the Finance Act reads as

under:-

“Section 72: Best Judgement Assessment : If any person, h‘able to pay Service tax,

(a) Fails to furnish the returns under Section 70; '

(b) Having made a return, fails to assess the tax in accordance wrth the provisions
of this Chapter or Rules made thereunder, .

the Central Excise Officer, may require the pe:son to produce such accounts,
documents or other evidence as he may deem necessary and after taking into
account all. the relevant material which is available or which he has gathered,
shall by an order in writing, after giving the person an opportunity of being heard,
make the assessment of value of taxable services to the best of his judgement and
determine the sum payable by the assesse or refundable to the assesse on the

basis of such assessment.”

Q going through Section 72, it is noticed that in case assessee fails to furnish

under Section 70 or having made a return, fails to assess the tax in

Al —

o
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accordance with the_ provisions of this Chapter or Rules made thereunder, the Central
Excise Officers are empowered to make the Best Judgement Assessmeht. In the
present caise, the adjudi_caﬁng authority had asked the appellants to provide
complete -details of the sé.rvices provided and copy of the ST-3 Returns, if any, filed
by the appellants. During the course of .hearing the Advocate of the appellant
submitted that théy had gone to the office of the adjudicating authority on
22.01.2022, but no one was available to record their Personal hearing. The
adjudicating “authority had invoked Best Judgement Assessment for want of

information/documents/ ST-3 Returns, which the appetlants failed to furnish.

10. As the adjudicating authority has passed the impugned order without proper
verification and as the appellants are willing to provide the information desired by
the department, | remand back the matter to the original authority for de-novo
consideration after providing an opportunity of personal hearing to the appellants.
The appellants are also directed to provide all the information sought fof by the

adjudicating authority within a monthof receipt of this order. -

11.  Accordingly, | set aside the impugned order and remand the matter back to the
adjudicating authority to decide the case afresh after taking into consideration all the

documents and submissions of the appellant.
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12.  The appeal filed by the Appellant is disposed off as above.
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(SHIV PRATAP SINGH)
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