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Appeal No: ¥2/55/GDM/2021

W2 ORDER-IN-APPEI¥.:

M/s Varsana 'lspat Ltd., Village Varsana, Taluka Anjar, Kutch (hereinafter
referred to as ‘apbéllant’) has filed present appeal against Order-in-Original -
No. 01/DC/Anjar Bl:uachauf2021 -22, dated 31.05.2021 (hereinafter referred to as
‘impugned order’), issued by the Deputy Commissioner, Central GST Anjar
Bhachau Division, Gandhidham(hereinaftér referred to as ‘adjudicating

authority’).

2. The facts of the case, in brief, are that the Appellant was holding Central
Excise Registration Number AACCV1058BXMO0T for manufacture ‘of various
excisable goods and Service Tax Registration No. AACCV1058NST001. for payment
of Service tax on various services. They were availing CENVAT Credit under the
CENVAT Credit Rules, 2004(hereinafter referred to as ‘CCR, 2004"). It was
pointed out during the course of audit by officers of CERA, that the appellant
was ‘i\aving sale of s_ervices under two sub-heads namely (i) Erection and Job
work and (ii) Bougﬁt out materials. The transaction of bought out items
amounted to .tradig;\g, as the said materials were not manufactured by the
appellant. Trading of goods was included in the Negative list and made
exempted services with effect from 01.07.2012.

3. — Is:dught out items were those materials which the appellant used and sold
during the e)éecuti;mi of the WCT/erection, commission and installation of
electricity- transmission towers. The said materials were purchased from other
vendors by the api)ellant and the title of the same was passed on to the
customers, for whiﬁh’ invoices were raised separately. The appellant had not
paid Service tax on'the value of bought out items but they had availed/utilized
the CENVAT credit of all the input services used in the execution of Work
Contract Servicesferection, commission and installation of electricity
transmission tow'ersi The appellant sold the goods i.e. bought out items used in
the execution of Wark Contract services/erection, commission and installation of
electricity transmission towers and also availed credit all the input services. This
resulted in provision of exempted services i.e. trading which took place
simultaneously duri’_ﬁ'é execution of WCT services/erection, commission and -
installation of electyicity .transmissioh towers. It was noticed that the Appellant
failed to comply with the provisions of Rule 6(2) of CCR, 2004 inasmuch as they
had not maintained T’separate accounts for receipt, consumption and inventory of
inputs used and inpl_\_'gt' service meant for use in the manufacture of dutiable final
products and the. iqij__lantity of input meant for use in the manufacture of

BN, goods or services and failed to take Cenvat credit only on that
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Appeal No: V2/55/GDM/2021

quantity of input or input service which is intended for use in the manufacture
of dutiable goods. They also failed to pay the amount as.provided under Rule
6(3) of CCR, 2004.

4, Show Cause Notice No. V/15-10/Anjar-Bhachau/Varsana/2019-20 dated
12.06.2020 was issued to Appellant calling them to show (':a;use.as to why Cenvat
Credit amounting to Rs. 13,66,3661- should not be disallowed and recovered
from them under Rule 14 of the erstwhile Cenvat Credit R‘_'ules, 2004 read with
Section 73(1) of Finance Act, 1994 (hereinafter referred to;as “Act”) along with
interest under Section 75 of the Act read with Rule14 of CCR, 2004 and also
proposing imposition of penalty under Section 77(3)}{b) and 78 of the Act read
with Rule15 of CCR, 2004.

4.1 . The above said Show Cause Notice was adjudicated vide the impugned

order wherein the demand of Cenvat Credit amounting to Rs.13,66,366/- was

confirmed under Rute 14 of CCR, 2004 read with Section 73}:(1_) of the Act, along

with interest under Section 75 of the Act. The impugned ordé_r imposed penalty

of Rs.13,66,366/- under Section 78 of the Act upon Appel-l_ant with option of

reduced penalty as envisaged under proviso (ii) to Section 78 of the Act. The

impugned order also imposed penalty of Rs. 10,000/- upon:the Appetlant under

Section 77 of the Act. | i |

5. Being aggrieved with the impugned order, Appellant preferred appeal on

various grounds, inter alia, as below :-

(i) The whole proceeding is vitiated being baséd_on provision of law

| omitted by the Finance Act, 2016 and. that :it has been held in

Taxport Overseas P Ltd [IT(TD)A No-1722/Bang/2017)] that this
provision was never on the statute. The said .-'.'provisions of Rule 6
has been omitted w.e.f 01.04.2016 vide Notification No 13/2016-
CE(NT) dated 01.03.2016. S

(i)  That the requirement of maintaining separate records had been
done away in view of the new provisions of Rule 6 substituted vide
Notif.no 13/2016-CE(NT). Therefore the provigions as relied upon
by the CERA and Adjudicating Authority stand-:_:omitted with effect
from April 1* 2016 and new provisions are appticabte.

(ili) That the adjudicating authority had erred in considering the total
Cenvat credit while catculating the proportiphate amount as the

new provisions of Rule 6(3) required them to. reverse an amount
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(iv)

(v)

(vi)

(vii)

(viii)

(ix)
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from ‘COMMON: CREDIT’ proport!ibhate to the exempted value of
services. |

That the services used commonly for providing taxable and
exembted service was not determined either in the SCN or in 0IQ.
That the Adjudicating authority had erred in not considering the
submission made by the Appellant\.that no Cenvat credit had been
availed in respect of input services for providing the exempted
services i.e. sale of bought out material. That the adjudicating
authenity failed to consider the certificate from CA certifying the
appellant’s claim and also mentioned that the trading goods were
E-1 transaction under VAT laws therefore Cenvat Credit had not
been availed for the services used in such'transactions.

The Af)pellant placed reliance upon CBEC Circular No 568/6/2008-
CX dated 09.05.2008 clarifying that the certificate of the Chartered
Accountant can be submitted in respect of quantities of inputs used
in the manufacture of exempted goods, value thereof and Cenvat
credit taken on these inputs may be submitted at the end of
fmancral year. _

That the adjudicating authority has erred in relying upon the
judgment by Hon’ble Tribunat of Bangalore in the case of M/s
Toyetaf_ Kirloskar Motors Ltd, since the said judgment was pertaining
to the Unjust enrichment test.

The appellant further submitted that the demand was hit by
limitatioh since extended period cannot be invoked on the ground
of supbressxon of facts. They placed reliance upon the following

casé laws in their support :-

| (1) Sipani Fibers Ltd Vs Commr of C.Ex, Bangalore reported in 2007

(6) STR 197 (Tri. - Bang.) -

(2) CCE,, Aurangabad Vs Rohitinds. Ltd reported. in 2008-TIOL -
2016-CESTAT-Mum. '

(3) Gannon Dunkerley& Co. Ltd Vs Commissioner (Adj) reported in
2021 {47) GSTL 35(Tri.- Del)

That smce the demand itself is not sustainable, no interest and

penalty are leviable. They placed retiance upon the fotlowing case

laws in; thelr support :-

(1) Chanakya Mandal PariwarVs. Commissioner of C.Ex. Pune-ll

reported at 2021 (44) GSTL 280 (Tri. Mumbai)
(2) Ajay Kumar Gupta Vs CESTAT reported at 2015 (39) STR 736
(P& ) | _

" Personal Hea"rihg in’ the matter was fixed on 28.07.2022, 12.08.2022 and

al22. The Appellant did not appear for the Personal hearing on any of the
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aforesaid dates.- However, vide their letter dated .'-:4.(),8.;2022, the Appellant
waived their right of Personal hearing and requested to set aside the impugned

order.

7. | have carefully gone through the facts of the case, the impugned order,
the appeal memoranda and written submissions made by the Appellant. The
issue to be decided in the case is whether the impugned order, in the facts of
this case, confirming demand and imposing penalty on the _"Appellant is correct,

legal and proper or not.

8. On perusat of the records, | find that a Show Cause Notice_ was issued to
the Appellant on the basis of observation raised during t‘hé course of Audit by
CERA. It had been alleged that the Appellant was engaged ln providing exempted
and non-exempted services and by virtue of provisions coﬁt;ained in Rule 6(2) of
CCR, 2004, they were required to maintain separate récords pertaining to
receipt, consumption and inventory of inputs and input services meant for use in
exempted and non-exempted final products. And in case of non maintenance of .
separate records, they were .required to reverse proportionate credit
attributable to the exempted final product as provided. under Rule 6(3) i.e.
either pay amount equat to 5/6% of the value of exempted goods/services or.
pay amount as determined under Rute 6 (3A) of CCR, 2004 :

9. | find that the observation has been raised for ~the-ﬁério’d F.Y. 2016-17 to
F.Y. 2017-18 (upto June-2017). Cenvat Credit Rutes, 2004_,_; was amended vide
Notification No. 13/2016-CE(NT) dated 01.03.2016. Sub Rull'ef (2) of Rule 6 which
provided for maintenance of separate records has been amended to.the effect
that a manufacturer who exclusively manufactures exempfe_é,_d goods or a service

provider who exclusively provides exempted. services sh_a(l in effect, not be

eligible for credit of any inputs and input services. Hénce, the condition
regarding maintenance of separate records has been done_aWay with. However,
the restriction regarding availment of Cenvat credit on the exempted final
products was still in place. Sub rule (3) (i) and (ii) providé; for the manner of
payment of an amount for Cenvat credit attributable to ithe exempted final
prodluct/service. For the period from 01.04.2016 onwards',‘i the appellant had
only two options namely, | i
(V) pay an amount equal to six per cent of value of the exempted
goods and seven per cent of value of the exempted services subject to a
maximum of the sum total of opening balance of the;credit of input and
input services available at the beginning of the ;périod to which the
payment re.lates and the credit of inbut and input Lsérvices taken during
Page 6 of 10
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. that period. o B
() pay an amount as determined under sub-rule (3A);
‘Hence it is an undlsputed fact that the Appellant was not entitled to avail
Cenvat credit with respect to the exempted final products and services.

10. For the purpose of exemsmg the option (1) above, it is necessary to have

the values pertammg to value of exempted services, total of opening balance of
credit of inputs and lnput services available at the beglnnmg of the period to
~ which the payment relates and credit of input and input servuces taken during
that period. In the absence of all the aforesaid values, it is not poss:ble to
calculate the amount payable. For exercising the option (ii} i.e. under Rule 6{(3A)
of the CCR, 2004, the appellant is required to pay the amount as determined by
applying the follewing formula:
» Arrive at the;'Cpmmon_Credit denoted by C by application of formuta
C =T-(A+B) :where T is the total credit of inputs and input services taken
during the 'm'ent'h, A is the credit attributable to inputs and input services

used exclusively for providing exempted services and B is the credit

attributable to inputs and input services exclusively used for provision of

non-exempted services.

> The second sftep-is to arrive at the ineligible common credit denoted as D

" by applying the formula D=(E/ F)'x C, where E is the sum total of value of -

exempted se?r\iices provided and value of exempted goeds removed during
the preceding financial year and F is the sum total of value of exempted
service, nonze'kempted services provided and value of exempted goods,

non-exempted goods removed during the preceding financial year.

» The ellglble common credit denoted by G 15 to be worked out by applying
the formula G C-D

» The appellant was required to provisionally pay the amount of credit A &
. D namely, ineligible credit and ineligible common credit.

» The actual E_lniount payable has to be finalized before 30™ June of the
- succeeding financi_al' year, by applying the above formula with replaced

values for the current financial year.

Further sub-!‘ule (3AA) has been inserted w.e.f. 01.04.2016 which provides
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“(3AA)Where a manufacturer or a provider of outpu}. service has failed to
exercise the option under sub-rule (3) and foltow {ﬁe procedure provided
under sub-rule (3A), the Central Excise Officer cornpéetent to adjudicate a
case based on amount of CENVAT credit involved, may allow such
manufacturer or provider of output service to follow the procedure and
pay the amount referred to in clause (1i) of sub-rule (3), calculated for
each of the months, mutatis-mutandis in terms of ;:lause (c) of sub-rule
_ (3A), with interest calculated at the rate of fifteen'per cent, per annum
from the due date for payment of amount for each pf the month, till the
date of payment thereof.” ' _ « |

11. | find that the adjudicating authority has arrived af tﬁe amount to be paid
in terms of Rule 6(3A) calculated at the percentage of the exempted service to
the total turnover related to services of works contragt;. related to erection,
comtﬁissioning and installation of electricity'transmissioh _}:plants. However, the
details regarding the services used commonly for proVif,ions of taxable and
exempted serviées have not been specified in the impugrif:d order. In order to
arrive at the amount to be paid in té_rrns Rule 6(34), it is njandatory to have the
particulars regarding the total Cenvat Credit, the Cenvat credit attributable to
exempted goods/services and the Cenvat credif attributable to non-exempted
goods/services, Using the formula prescribed under law,"-- the Common credit
attributable to exempted and non-éxempted goodslservjlc‘__(-:'s has to be worked
out, which has to be used for calculation of the_comrﬁdh credit attributable
towards exempted goods/services. However, | fi_n;::l that there is no mention
regarding the description or amount 6f common credit_av_ai:led by the appellant.
The adjudicating authority has not named any services whi(jjh are used commonly
for the provision of exempted and non-exempted seririé:es. I would like to
mention that the amount payab'le is required to be strictly: paid in terms of the
statutory provisions and not in any other manner devisé&‘ by the adjudicating
authority on his own accord. Further, for calculation of the amount payable as
per the formula under Rule 6(3A)I, it is neces;sary to ha\:fe the details of the
values as required in the formula supported by documentary evidence to
corroborate such values. | find that none of the values required for calculation
of the amount payable are available in the records. Thie_’z'larbitrary catculation
devised by the adjudicating authority cannot be accepted as legally binding on
the appellant. :

"

12. 1 find that the appellant has submitted a certificate from their Chartered
Accountant, ‘Sanjay Jhanwar & Associates’, to the effect that during the period

from April-2016 to March-2017, the appetlant had taken input services tax credit
' h Page 8 of 10
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amounting to Rs. 2,35,00,@d/ - and that themsetire Cenvat credit pertains to
taxabte business and that No service have been utilized for sales of Bought out
iteins. It is also certified that the re-sale of Bought out items have been. done by
the company without taking physical -possession i.e. E-1 Transaction under VAT
Law. Thus, the company has not taken any Cenvat Credit of Input Services which
is being used for exempted business. The adjudicating.authority has negated the
CA Certificate holding that the Appellant had not submitted any documentary
evidence in their support He placed reliance upon the decrsnon of Hon’ble
CESTAT, South Bangalore in the case of M/s Toyota Kirloskar Motor Ltd Versus
Commissioner of Central Excise, Aurangabad. However, | find that the said
decision pertained to issue regarding proof of unjust enrichment; that the
incidence of duty was not passed on by the assessee. The ratio of the same is
not applicable in the present case wherein it is not possible to calculate the
amount payable as"per the formula provided in the law. [n the absence of any
data regerding the requifed values, | extend the benefit of doubt in favour of
.‘ the appellant to the effect that they have not taken any credit pertaining to the |
exempted goods/serwces Hence, the entire Credit availed by them is eligible

credit,

13.  In view of above, the demand for l‘ecovery of Cenvat Credit confirmed by
the impugned order is not legally sustainable and is liable to be set aside. As the
entire demand is not' l'egaliy tenable, the question of demanding interest under
erstwhile Section 75 of the Act and iinposition of penalties under erstwhile
Section 77 and 78 of the Act does not arise and accordingly, the same are also
required to be set aside. Accordingly, | set aside the 'impugned order and allow

the appeal.

14. mmmmﬂaﬂﬁammﬁmmuﬂmaﬂﬁﬁmﬁmﬁl

14. The appcal ﬁlcd by the appellant stand dlSpOSCd of in above terms.

(AKHILESH KUMA:) A2y

Commissioner(Appeals)

By R.P.A.D.

| _ dary,
To, - : TR ae1 gera fofires,
M/s Varsanalspat anted URE (a4 &% 133

P.B. No. 133, Vill; Varsana,

Taluka Anjar, Kutch.’ faeeiol : aXEAT, ATt — 3ioR

- Has|
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