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Appeal No: V2/45/GDM/2021

:: ORDER-IN-APPEAL ::

M/s. Anjali Cable Netwrok, Bhachau (hereinafter referred to as “Appellant”) has
filed present appeal against Order-in-Original No. 54/DC/Anjar Bhachau/20-21 dated
30.04.2021 (hereinafter referred to as ‘impugned order’) passed by the Deputy
Commissioner, Central GST, Division Anjar Bhachau (hereinafter referred to as
‘adjudicating authority’).

2. The facts of the case, in brief, are that the Appellant, registered under the Finance
Act, 1994 (herein after referred to as “the Act”), was engaged in providing taxable services
under the category “cable operator”. During the course of audit, it was noticed that the
Appellant was not discharging service tax liability on certain charges such as cable wire/set
top box charges recovered from their customers. On the basis of above observations,
further proceedings were carried out by the officers of the Kutch Commissionerate. On the
basis of statements of the Proprietor and documents examined during the course of said
proceedings, it appeared that by excluding the value of cable wires and set top box, from
the value of taxable services provided to the customers, the Appellant had short paid
service tax amounting to Rs. 9,48,691/- during the period F.Y. 2014-15 to F.Y. 2017-18

(up to June, 17). Accordingly, a SCN dated 25.06.2020 was issued to the appellant by the
Assistant Commissioner (AE), CGST Commissioperate, Gandhidham(Kutch), proposing
recovery of service tax amount of Rs. 9,48,691/- under proviso to sub-section(1) of Section
73 of the Act along with interest under Section 75 of the Act. Penalty under Sections 76,
77 and 78 of the Act was also proposed in the SCN.

2.1 The SCN was adjudicated vide the impugned order by the adjudicating authority.
During the course of adjudication, it was observed by the adjudicating authority that the
sale of cable wire, pins and other material did not fall under the definition of service and
would atiract VAT and not service tax. Accordingly, he dropped the demand of service tax
on income earned from sale of above materials to the tune of Rs. 4,18,091/-, However, the
adjudicating authority came to the conclusion that the Appellant was liable for payment of
service tax amount of Rs. 5,30,600/- on an amount of Rs. 37, 90,000/~ carned during the
PFinancial Year 2015-16 for the set top box charges. He has accordingly confirmed the
demand of service tax of Rs. 5,30,600/- along with interest. He has also imposed penalty of
Rs. 10,000/- and Rs. 5,30,600/- under Section 77 & 78 of the Act respectively.

3. Being aggrieved, the Appellant preferred the present appeal contending, inter-alia,
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Appeal No: ¥2/45/GDM/2021

(i) After the set top boxes were made mandatory, GTPL provided set top boxes
in bulk to them for which amount was paid /deposited in advance and later when
these boxes were installed successfully at customer’s place, they recovered the
same amount from customers as deposit/reimbursement. If any customer returned
the set top box, the amount was refunded by GTPL to them on the basis of

condition of set top boxes received;

(ii) At the time of recording statements, he (the proprietor) had answered all the
questions asked by the officers regarding his service /business and had given all the
details as required. Regarding set top boxes, he stated that GTPL collects a deposit
of Rs.1200/- per set top box and the same amount is recovered from the customers.
He was a pure agent and there was no profit margin involved in supply of set top
box. The amount has been refunded by GTPL when the set top box is returned by
the customer based on the condition in which set top box was received from the
customer and department has also confirmed this fact on the telephonic
conversation with GTPL;

(iif) Without considering and verifying his statement, SCN was issued, therefore
principle of natural justice is not followed as per Section 9D of Central Excise Act,
1944,

(iv)  The Appellant’s case falls under the definition of “Pure Agent” given under
Rule 5(2) of Service Tax (Determination of value) Rules, 2006. The adjudicating
authority might have misinterpreted or misunderstood his service which is provided
as pure agent;

(v)  The expenditure or costs incurred by the service provider as pure agent are
excluded from the value of taxable service and the amount of Rs.37,90,000/-
received as reimbursement / deposit from service recipient is not liable to servwe
tax as per Rule 5(2) of the valuation rules;

(vi)  As no service tax liability arise interest under Section 75, of the Act is rllot
recoverable, The Appellant has not contravened any rules and prowswns of the Act
so penalty under Section 77 of the Act should not be imposed;

(vii) There is no service tax short levied or short paid by reason of fraud or
collusion or willful misstatement or suppression of facts with an intent to evade
payment of service tax so penalty under Section 78 of the Act should not be
imposed.

4. Personal hearing in the matter was conducted in virtual mode through "video
conferencing on 05.04.2022. Shri Hitendra Thacker, Authorized Representative, appeared
on behalf of the Appellaﬁt. He re-iterated submission made in appeal memorandum, He
also stated that he would submit documents from GTPL as part of additional submission.

4.1 The Appellant has filed additional submission dated 20.04.2022, inter-alia,
contending that
(1) He is a local cable operator (LCO) of GTPL Hathway Ltd and engaged in

providing cable services to the subscribers on behalf of GTPL and have been
regularly paymg taxes thereon and any interest liability their arises since thc
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(if) When the government made set top box (STB) compulsory, GTPL provided
STB and he installed the same on the place of customer on behalf of the GTPL as
per the interconnect agreement between GTPL Hathway Ltd and the Appellant and
as per this agreement;
Point 9.7.7 Not swap the STBs with any other STBs without writfen consent
of GTPL.LCO acknowledges that GTPL is owner of all the STBs installed in
the area of LCO and LCO shall be liable to return the same to GTPL, if
LCO wish to take services from any other MSO. LCO shall not migrate to
any other MSO without clearing its dues and returning all STBs to GTPL in
proper working condition.

(iii) Also attached herewith confirmation from the GTPL Hathway Limited that he
had installed the set top box on behalf of the GTPL and worked as pure agent as per
the definition in service tax. The department wrongly calculated tax on such set top
box which I have just installed as per our agreement.
5. I have carefully gone through the facts of the case, the impuguéd order, the Appeal
Memorandum, oral submissions made at the time of personal hearing and additional
submission made by the Appellant. The issue to be decided in the present appeal is as o
whether the impugned order, confirming demand of service tax of Rs. 5,30,000/- along
with interest and penalty, in respect of set top box charges collected by the Appellant, is
legally correct or otherwise.

6. It is observed from the case records that the Appellant, as cable operator for GTPL,
had provided line connection to their customers for satellite view of channels through the
set top boxes of the GTPL: The Appellant had procured the set top boxes from GTPL and
installed the same at the premises of the customers and recovered an amount of Rs.
37,90,000/- during the Financial Year 2015-16, which is reflected as income in the
accounts of the Appellant. They had not included the above amount in the value of taxable

service and not paid service tax thereon.

6.1. The adjudicating authority, after considering the submission made by the
Appellant, has cdme to the conclusion that the amount of Rs. 37,90,000/- recovered from
the customers during the F.Y. 2015-16 towards set top boxes, is required to be included in
the value of services as per Section 67 of the Act even if it is considered as reimbursement

and the Appellant is required to pay service tax thereon along with interest and penalty.

62  The Appellant has contested the demand on the ground that the GTPL provided the
set top boxes to them for which amount was paid / deposited in advance and later when
these boxes were installed, they recovered the same amount from customers as deposit/
reimbursement. The Appellant has further argued that he is a “pure agent “in terms of
defmmon given in Rule 5(2) of Service Tax (Determi8nation of Value) Rules, 2006) (“the
2 mgiulcs”) and hence the amount of Rs. 37.90,000/- received as renmbursement /
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deposit from service recipient is not liable to service tax as per Rule 5(2) ibid .

6.3  Further, the Appellant in his additional submission has furnished a copy of
agreement entered in the month of July-2019 with M/s. GTPL Hathway Ltd to argue that
he had instalied set top boxes on behalf of GTPL and worked as pure agent as per the

definition of pure agent given under the Act.

6.4  In order to examine the Appellant’s claim as pure agent of GTPL, it is pertinent to
refer to the provisions of Rule 5 of the Valuation Rules which are reproduced below:-

RULE 5. Inclusion in or exclusion from value of certain expenditure or costs. —
(1) Where any expenditure or costs are incurred by the service provider in the
course of providing taxable service, all such expenditure or costs shall be treated
as consideration for the taxable service provided or to be provided and shall be
included in the value for the purpose of charging service tax on the said service.

[Explanation.- For the removal of doubts, it is hereby clarified that for the [the
value of the telecommunication service shall be the gross amount paid by the
Dperson to whom telecommunication service is actually provided].]

{2) Subject to the provisions of sub-rule (] ), the expenditure or costs incurred by
the service provider as a pure agent of the recipient of service, shall be excluded
Jrom Ithe value of the taxable service if all the following conditions are satisfied,
namely :-

(i) the service provider acts as a pure agent of the recipient of service
when he makes payment to third party for the goods or services procured;

(i)  the recipient of service receives and uses the goods or services so
procured by the service provider in his capacity as pure agent of the
recipient of service; '

(iii}  the recipient of service is liable to make payment to the third party;

(iv)  the recipient of service authorises the service provider to make
payment on his behalf:

(v} the recipient of service knows that the goods and services for which .
payment has been made by the service provider shall be provided by the

third party;

(vi)  the payment made by the service provider on behalf of the recipient
of service has been separately indicated in the invoice issued by the service
provider to the recipient of service;

(vii) the service provider recovers from the recipient of service only such
amount as has been paid by him to the third party; and

(viii) the goods or services procured by the service provider from the third
party as a pure agent of the recipient of service are in addition to the
services he provides on his own account.

Eg!auaﬁan 1. - For the purposes of sub-rule (2), “pure agent” means a person
W -
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Appeal No: V2/45/GDM/2021

(a)  enters into a contractual agreement with the recipient of service to act as

his pure agent to incur expenditure or costs in the course of providing taxabie
service;

(b)  neither intends to hold nor holds any title to the goods or services so
procured or provided as pure agent of the recipient of service;

(c) does not use such goods or services so procured; and
(d)  receives only the actual amount incurred to procure such goods or services.

Explanation 2. - For the removal of doubts it is clarified that the value of the
taxable service is the total amount of consideration consisting of all components of
the taxable service and it is immaterial that the details of individual components of
the total consideration is indicated separately in the invoice.
It is apparent from the above provisions that the Appellant must satisfy all the
requirements of definitions of “pure agent” given in Explanation 1 to Rule 5(2) of the
‘Valuation Rules as reproduced above in order to be considered as pure agent of GTPL. '

6.5 1 find that the Appellant has not furnished any agreement showing that GTPL has
engaged him as its pure agent to incur expenditure or costs in the course of providing
taxable service. The copy of agreement dated 15% July, 2019 furnished by them is
pertaining to the GST era and hence does not support the Appellant’s contention, The
Appeliant has also failed to illustrate as to which taxable service provided by them to
GTPL and what types of expenditure / cost incurred by him on behalf of GTPL. I also find
that it is the Appellant who paid the set top box charges in advance to the GTPL and
provided the cable services to his customers using the signals of TV channels received
from GTPL. Thus, I find that the criteria (a) of the definition of “pure agent” ibid is not
satisfied and hence the Appellant cannot be considered as “pure agent” of GTPL. |

6.6  The valuation of taxable services is governed by the Section 67 of the Act. The
relevant provisions of the Section 67 are extracted below:-

SECTION [67. Valuation of taxable services for charging service tax. — (1)
Subject to the provisions of this Chapter, where service tax is chargeable on any
taxable service with reference to its value, then such value shall, —

() in a case where the provision of service is for a consideration in money, be
the gross amount charged by the service provider for such service provided or to
be provided by him;

(i)  in a case where the provision of service is Jora cbn.sideraﬁon not wholly or

partly consisting of money, be such amount in money as, with the addition of
service tax charged, is equivalent to the consideration;

(iii)  in a case where the provision of service is for a consideration which is not
ascertainable, be the amount as may be determined in the prescribed manner.

ere the gross amount charged by a service provider, for the service provided
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or to be provided is inclusive of service tax payable, the value of such taxable
service shall be such amount as, with the addition of tax payable, is equal fo the
gross amount charged.

(3) The gross amount charged for the taxable service shall include_ any amount
received towards the taxable service before, during or after provision of such
service.

(4) Subject to the provisibns of sub-sections (1), (2) and (3), the value shall be
determined in such manner as may be prescribed,

Explanation. — For the purposes of this section, —
(a) “consideration” includes —

(i) any amount that is payable for the taxable services provided or to be
provided;

(ii)  any reimbursable expenditure or cost incurred by the service provider and
charged, in the course of providing or agreeing to provide a taxable service, except
in such circumstances, and subject to such conditions, as may be prescribed;

(iii)  any amount retained by the loftery distributor or selling agent from gross
sale amount of lottery ticket in addition to the fee or commission, if any, or, as the
case may be, the discount received, that is to say, the difference in the face value of
lottery ticket and the price at which the distributor or selling agent gets such
ticket.’
I find that set top boxes are pre-requisite for providing cable operator services and any
amount collected towards the same must be included in the value of taxable services as
cable operator in terms of Section 67(1) of the Act supra. Hence, the amount of Rs.
37,90,000/- recovered by the Appellant, under whatever name from the customers, is
required to be included in the value of taxable service provided by him, In this regard, I
also rely upon the judgment of Hon’ble Tribunal in the case of M/s. UCN CABLE
NETWORK PVT LTD Vs. CCE, Nagpur (2016-TIOL-2529-CESTAT-MUM). The

Hon’ble Tribunal at para 7.1 of the above judgment has observed as under:-

7.1. We find that, as regards, the tax liability on set top boxes, it is recorded that
the appellant is charging rentals for set-top boxes from their customers and the
said amount as recovered is shown in their books of accounts as lease/rental. It has
been held correctly by the adjudicating authority that set top boxes are integral
part of the services provided by the appellant as the same enhanced the receipt of
the signals by the customers of the appellant. Hence the lease amount received by
the appellant is liable to be taxed under the said services.

In view of above, I hold that the Appellant is required pay service tax on the amount of Rs.

37,90,000/- recovered by them towards set top box during the Financial Year 2015-16
along with interest wnder Section 75 of the Act.

7. The Appellant has also argued that the impugned order has been passed without
verifying statement and hence, principle of natural justice was not followed as per Section
9D of the Central Excise Act, 1944. I find the Appellant has not alleged that the statement
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of the proprietor was recorded under threat or duress. I further find that the adjudicating
authority, while relying on the statement of the proprietor of the Appellant himself, has
observed as under:-

“Since, the noticee has not retracted his statement and also has not negated his
statement in the defence reply, it can be logically concluded that the noticee has not
objection to the facts mentioned in the statement made by the proprietor.”

From the above observations, it is clear that the statement of the proprietor was voluntary
which had not been retracted. It is also observed that the impugned order has been passed
considering the defense reply filed by the Appellant as well as submission made by his
representative during the course of personal hearing. Hence, in my opinion there is no
violation of principle of natural justice in passing the impugned order by the adjudicating
authority.

8. Further, as observed by the adjudicating authority, the Appellant had not shown the
correct taxable value in ST-3 returns and this fact was disclosed only during the course of |

 audit and subsequent investigation by the department. Thus, there was suppression of facts
on the part of the Appellant for which penalty under Section 78 of the Act has been rightly -
imposed. I also find that the penalty under Section 77 of the Act is rightly imposed by the
adjudicating authority. ‘

9. In view of the above findings, I uphold the impugned order and reject the appeal
filed by the Appellant. |

10.  afierrat g oot H1 e et v e s9e as & PR smar g |

10.  The appcal filed by the Appellant is disposed off as above.
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