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Appeal No: V2/38/EA/GDW2021

:: ORDER-IN-APPEAL ::

The Deputy Commissioner, CGST, Gandhidnam Urban Division,
Gandhidham has filed following appeal on' behalf of the Commissioner, Central
GST & Central Excise, Gandhidham (hereinafter referred to as “Appellant
Department”) in pursuance of the direction and authorization issued under
Section 84 of the Finance Act, 1994 (hereinafter referred to as ‘Act’) against
Orders-in-Original mentioned in Column No. 5 of Table below (hereinafter
referred to as ‘impugned order’) passed by the Deputy Commissioner, CGST
Gandhidham Urban Division, Gandhidham (hereinafter referred to as
‘adjudicating authority’) in the case of party mentioned in Tabte below
(hereinafter referred to as ‘Respondent’) : |

‘ : Sl. | Appeal No. Name of Show Cause - Order-in- | Service Tax
o No. party Notice No. and | Originat No. & involved

: (M/s ) - date Date (Amount in

__ . Rs.)

1 2, 3. 4. : 5. 6.
1. V2/38/EA2 | Mukesh SCN/717/TPD/ | 57/ST-TPD/ 11,08,695/-

/GDM/2021. | Arajadas 2020-21 AC/2020-21
Bhatia dated 9-12- - | dated
2020 | 22.3.2021

2, The facts of the case, in brief, are'that the Respondent was engaged in
providing services. On scrutiny of information received from the Income Tax
Department it was found that the Respondent had earned income for providing
services during the F.Y. 2014-15. However, the Respondent was not found

. registered with Service Tax Department. To ascertain whether the services
provided by the Respondent was liable to service tax or not, the Respondent
was asked to furnish relevant information / documents. Since, no response was
received from the Respondent, service tax was determined on the basis of |
information received from the income Tax Department.

2.1 The Show Cause Notice as mentioned in Column No. 4 of Table above was |
issued to the Respondent for demand and i'ecovery of service tax mentioned in
“Column No. 6 of Table above under ptoviéo to Section 73(1) of the Act, along
with interest under Section 75. It was also proposed for imposition of penalty

under Sections 77 and 78 of the Act.
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Appeal No: V2/38/EAZIGDM/2021”

authority vide the impugned order mentioned at Column No. 5 of Table above,
who ' dropped the demand. The Adjudicating authority observed that the
Respondent had provided transportation service during the FY 2014-15 as owner
of trucks and not as GTA and hence, said service was covered under negative
list of service in terms of Section 66D(p) of the Act and the Respondent was not _
liable to pay service tax.

3. The impdgned order was reviewed by the Appellant Department and
appeal has been filed on the grourids that,
(i)  The impugned order passed by the adjudicating authority is not
correct, legal and proper. |

(i)  That the Respondent had provided the service of ‘transportation of

. goods- by road’ and raised bills to the recipients and therefore they fall
under the category of GTA and the service provided by them become
taxable service. Since, in this '.ca$e the status of service recipient is not
declared by the Respondent so as to determine whether they fall under
the category as 'specified under Rule 2(1)(d)(B) of the Service Tax Rules,
1994, the Respondent is liable to pay service tax and relied upon case law
of Kisan Sahkari Chini Mills Ltd. - 2019 (29) G.S.T.L. 292 (All.).

4. The Respondent filed Cross Objection vide letter dated 27.4.2022, in.ter
alia, contending that,

(i)  They were engaged in providing transportation of goods by road _
service through own trucks. The truck owners are out of service tax
net and cannot be considered as GTA. They have not issued any
consignment notes, They'had_ provided service to M/s B M Roadlines,
who had issued consignment'notes. Hence, grounds raised in appeal is
not correct. | _ |

(i)  That SCN based only on ITR/ Form 26AS without specifying the nature
of service is not valid. The TDS under the Income Tax Act, 1961 is
“applicable on specified transactions above the specified limit, The
applicability of TDS does not made such transactions as service under
the Finance Act, 1994. _

(iif)  That larger period of limitation cannot be invoked in SCN. When the

information in Form 26AS was available with the Government from day
one, the allegation of suppression of facts cannot be made against
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Appeal No: V2/38/EA2/GDM/2021

them. Therefore, SCN issued to them on 9.12.2020 for the period from
2014-15 under Section 73(1) of the Act is barred by limitation.

5. Personal Hearing in the matter was scheduled in virtual mode through
video conferencing on 24.3.2022, 5.4.2022 and 27.4.2022 and communicated to
the Respondent by letters sent through Registered Post. Shri Abhishek Doshi,
Chartered Accountant, appeared on behalf of the Respondent on 27.4.2022. He
reiterated the submission made in Cross Objection to appéal.

6. | have carefully gone through _the:fa__c_ts of the case, the impugned order,
appeal memorandum filed by the Appellant- Department and written as well as
oral submission made by the Respondent ‘The issue to be decided in the present
appeal is whether the ad]udicatmg authonty has correctly dropped the
proceedings initiated against the Responde_nt _or not.

7. On perusal of the records, | find 't_hait proceedings were initiated against
the Respondent on the basis of infofmati_on received from the Income Tax
Department, which indicated that the -Respohdent had earned income for
providing services during the F.Y. 2014-15 but was not registered with the
Service Tax Departrhent. The adjudicat_in_g authority, after considering the
submissions of the Respondent, came to' cdnclusion that the Respondent had
provided transportation service during the FY 2014-15 as owner of trucks and not
as GTA and hence, said service was covei'éd under negative list of service in

terms of Section 66D(p) of the Act and held that the Respondent was not liable

to service tax.

7.1 The Appellant Department has cc;hténded" that the Respondent had

- provided the service of ‘transportation of goods by road’ and raised bills to the

rec1p1ents and therefore they fall under the category of GTA and the service

 provided by them become taxable service. It is further contended that since the

status of service recipient is not declared by the Respondent so as to determine
whether they fall under the category as specified under Rule 2(1)(d)(B) of the
Service Tax Rules, 1994, the Respondent 1s liable to pay service tax and relied
upon case law of Kisan Sahkari Chini MlllS Ltd 2019 (29) G.S.T.L. 292 (All.).

8. Since the Appellant Department héé | sought to' cover the Respondent
the category of GTA, it is pertinent to examine the term ‘Goods Transport
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Appeal No: V2/38/EA2/GDMW2027

Agency’ defined under Section 65(50b) of the Act, which is reproduced as under:
“goods transport agency” means any person who provides service in relation

to transport of goods by road and issues consignment note, by whatever name
called.” - ' |

8.1  Considering the above definition, it iS imperative that the Respondent was
supposed to issue consignment notes by whatever name called, in order to cover
them under the definition of GTA. The adjudicating authority has held that the
Respondent had provided transportatibn service as owner of trucks and not as
“GTA. The Appellant Department has not brought on record any evidence which
indicate that the. Respondent had issued consignment notes while providing
transportation service. Merely providing transportation service and raising bills
are not sufficient to cover any person und'er' Goods Transport Agency under
Section 65(50b) of the Act. The contention of the Appellant Department is, thus,
not legally sustainable. Since, the Appellant Department failed to prove that the
Respondent was covered under the categbry bf GTA, it is futile to examine
whether service recipient of the Réspondent was specified pe‘rso.n under Rule
2(1)(d)(B) of the Service Tax Rules, 1994 or not.

8.2 | further find that the Appellant' Department has raised a new gfound in
the appeal, which was not part of the Show Cause Notice, for contesting
exemption granted by the adjudicating authority under Section 66D(p) of the
Act. Ideally, such aspect should have been exammed before issuing Show Cause
Notice by conducting proper tnqmry, wh1ch has not been done in the present
case. It is not possible at this stage to demde any issue which is not covered in
the Show Cause Notice. '

9. | also take note of the Instruction dated 26.10.2021 issued by the Board,
wherein it has been directed to the field formation to issue Show Cause Notice
only after proper verification of facts. The adjudicating authorities wés. also
advised to pass a judicious order after proper appreciation of facts and
submission of the notice. The relevant portion of the said Instruction is
reproduced as under: -

“Representations have been received from various trade bodies and
associations regarding instances of indiscriminate issuance of demand notices
by the field formations on the bas;s of IT R-TDS data received from Income
Tax Department.

2. In this regard, the undersigned is directed to inform that CBIC vide
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Appeal No: V2/38/EA/GDM/2021

instructions dated 01.04.2021 and 23.04.2021 issued vide F. No. 137/47/2020-
ST, has directed the field formations that while analysing ITR-TDS data
received from Income Tax, a reconciliation statement has to be sought from the
taxpayer for the difference and whether the service income earned by them for
the corresponding period is attributable to any of the negative- list services
specified in Section 66D of the Finance Act, 1994 or exempt from payment of
Service Tax, due to any reason. IT was further reiterated that demand notices
may not be issued indiscriminately based on the difference between the ITR-
TDS taxable value arid the taxable value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show
cause notices based on the difference in ITR-TDS data and service tax returns
only after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner (s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to. pass a judicious order after proper

appreciation of facts and submission of the notice.”

9.1 | find that the impugned order pas’sé'd by the adjudicating authority is in
consonance with the Instruction dated 26.10.2021 supra issued by the Board.
After examining the contentions raised by the Appellant Department vis-a-vis
facts emerging from records, | am of the_considered opinion that impugned
order does not require any interferehce_, = ' ‘

10. | hév’e’ examined the relied upon case law of Kisan Sahkari Chini Mills Ltd.
reported as 2019 (29) G.S.T.L..292 (All.). In the said case, the party was engaged
in the manufacture of cane sugar and molasses. They were procuring sugar cane
from farmers, which was transported to them by individual truck owners who
charge for transportation of sugarcane by presenting bills. Proceedings were
initiated against the said party on fhe '_'Qround' Ithat they were required to
discharge service tax beihg recipiént'of :trarisportation servfce. The SCNs were
issued to the party demanding service tax for the period from F.Y. 2004-05 to
F.Y. 2007-08, which were confirmed b_y-t_he adjudicating authority. The matter
reached before the Tribunal, who allowed the appeal of the party. The
Department filed appeal before the Hon’bie High Cburt who allowed the appeal
by holding that transporters who trahSported the sugarcane were covered by the
definition of “Goods Transport Agency” under Section 65(50b) of Finance Act,
1994 and hence, assessee was liable to pay service tax being within the
definition of “person liable to pay service"tax” under Rule 2(d)(v) of the service
Rules. However, in the present 'case, _the Respondent had provided
transportation service as owner of trucks and not as GTA and that service
rendered by them was covered under nega.tive list of service under Section

SRS
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Appeal Noi V2/38/EA2/GDMW2021 o

- 66D(p) of the Act, as held by the adjuditat'ing authority in the impugned order.
The Appellant Department has not been able to prove that the Respondent was
GTA within the meaning of Section 65(50b) of the Act. Further, period involved
in the said case law was prior to 1.7.2012 i.e. prior to negative list regime
whereas the present case was covered in negative. list of service in terms of
Section 66D(p) of the Act. The facts involved in the present case is, thus, -
different and distinguishable from relied upon case law and consequently, said
case law is not applicable to present _caSe_. .

11.  Apart from above, it is observed that demand in the case pertains to F.Y.
2014-15 and last date for issuance of Show Cause Notice by invoking extended
period of limitation under Section 73 of the Act was 25.4.2020. However, the
Show Cause Notice was issued to the Res'p_ondent on 9.12.2020, which is beyond
limitation prescribed under Section 73 of the Act. Thus, Show Cause Notice is
not sustainable on limitation as well.

12.  In view of above, 1 uphold the impugned order and reject the appeal filed
by the Appellant Department.

13. mmﬁﬁﬁmwmmm%ﬁww%n

13. The appeal filed by the Appellant Department stand disposed off in above
terms. _
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