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Appeal No: V2/44/GDM/ 2021

:: ORDER-IN-APPEAL ;:

‘Ms. Shiv. Industries, Anjar-Kutch Gnereinaﬂer referred to as “Appellant”) has filed
Appeal No. V2/44/GDM/2021 against Order-in-Original No. 41/DC/Anjar-Bhachau/20-21
dated 09.03.2021 (hereinafter referred to as ‘impugned order’) passed by the Deputy
Commissioner, Central GST, Anjar-Bhachau Division, Gandhidham (Kutch) (hereinafter

-referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Appellant was engaged in providing

taxable services and was registered under the Finance Act, 1994 (“the Act”). Audit on the
records of the appellant waé conducted by the officers of Central GST Audit, Rajkot for
the period from F.Y. 2014-15 to F.Y. 2017-18 (up to June, 2017). The observations of the
audit officers was contained in Final Audit Report No. RIT/CIRCLE VIVAG 45/712/2019-
20 dated 27 12.2019 (FAR). As per Revenue Para No. 01 of the FAR, the audit officers
observed that the appellant had wrongly availed Cenvat credit amounting to Rs, 1,09,052/-
on input service on the basis of two invoices, but could not provide other c{ocumcntary
evidences to prove the admissibility of the said credit. It was also observed that the
Appellant had not maintained proper records as required under Rule 5(2) of the Service

- TFax Rules, 1994. Based on the audit observations, SCN dated 30.06.2020 was issued to the

Appellant proposing to demand and recover Cenvat credit wrongly availed and utilized
amounting to Rs. 1,09,052/- under Rule 14 of the Cenvat Credit Rule, 2004 (*CCR,2004")
read with Section 73(1) of the Act along with interest under Rule 14 of CCR, 2004 read

. with Section 75 of the Act. The SCN also proposed imposition of penalty under Rule 15 3)
~ of the CCR, 2004 read with Section 78 of the Act. Further, penalty of Rs. 10,000/- was

also proposed under Rule 5(2) of the Service Tax Rules, 1994 for non-maintenance of
prescnbed records.

2.1. The aforesaid SCN wa§ adjudicated vide the impugned order vide which the

“adjudicating authority has confirmed the demand of Rs. 1,09,052/- along with interest. The

adjudicating authority has also imposed penalty under Rule 15(3) of CCR, 2004 read with
Section 78 of the Act and a penalty of Rs. 10,000/~ under Rule 5(2) of Service Tax Rules,
1994 for failure to maintain the records as prescribed.

3. Being aggrieved, the Appellant has preferred the present appeal contending, infer-
. alia, as under: |

(i)  The demand has been confirmed without consideration of facts and its
~ submissions and clarifications and documents given at the audit stage and in
rcply to the SCN;
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(i)

(iii)

(iv)

V)

(vi)
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The invocation of the proviso to Section 73(1) of the said Finance Act is
unjustified' and illegal in the facts of this case because there has not been any
suppression of facts or any willful mis-statement or any such ill-intention on its
part for evading payment of service tax or for availing any Cenvat credit

wrongly;

The details of all such transactions were recorded in its statutory registers,
records and books of accounts maintained in accordance with the general
accounting practice; and therefore, the allegation of suppression of facts in this
case is unsustainable and unjustified;

The Appellant was registered for providing works contract services, erection,
commissioning and installation services, and was also availing the input tax
credit of CENVAT credit of the tax paid on Inputs services under the CCR,
2004; '

The appellant has produced all the details like invoice issued, copy of service tax
returns, copy of service tax payment challan, bank statement, Form No.26AS,
confirmation from service receiver and service provider, bills/invoice on which
cenvat credit taken, income tax return, complete ITR filed U/s.44AD,
reconciliation of receipt and service tax liability with profit and loss accounts,
with Form No.26AS, with Return of income (ITR);

The above referred facts would show that the works has been executed in an
open and a transparent manner, and all details of these works have been

_ recorded in statutory records as well as books of accounts. There has not been

i)

(viii)

(ix)

. any suppression of facts in this respect;

The basis to disallow Cenvat credit of Rs.1,09,052/- is that dates of invoices of
output service were earlier than input service invoices;

There are two invoices which were disputed by the audit officers, on which the
input tax credit is taken, as below.

Invoice No./ |Issued by Service | Service Tax, | ITC availed of

Date Provider KKC and SBC | Service Tax
' Charged and KKC
(15%) (14.5%)
SNC_2016- _
17/35  dated ' 93,270/- 90,162/-

28-2-2017 Shree  Neelkanth
SNC_2017- Constructions,

18/01 dated 5- | Anjar 19,542/- | - 18,890/-
4-2017- '

Totals 1,12,812/- 1,09,052/-

the input services of civil work were received by the appellants from the above-
mentioned supplier as per above invoices, and the same was consumed for
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- - Appeal No: V2/44/GDM/2021

providing their output taxable services of erection and commissioning semces,
to M/s. Shri Nagendra Metals Pvt Ltd Anjar; -

(x)  Details of input service received and output service provided and payment
made/received thereon are as under:-

(Amount in Rs.)
Igmlzg' Issued to Invoice Date of Invoice No. & | Issue by Taxabl Date of
at Service Value with | Payment Date of Input Service \};x? ¢ Payment
Ino“'p. Provider Tax Received Invoice Provider alne Made
VOICC
. o 04/3/17
S| sbriNagendra SNC_2016- | \ Shree '
’ Metals Pvt 876,510 | 0313117 17/35, Dated tkanth 7,15,070
Dated Ltd, Anjar 28/02/2017 | Comstructi |
{ 221021017 J : on 16/3/17
2017- S Shree
18/001, Shri Nagendra SNC_2017- | Neelkanth
Dated Metals Pvt - 18/01, Dated | Constructi
01/0422017 | Lid, Anjar 1,78,111 | 06/4/17 05/04/2017 | on 1,49.822 | 07/4117

(xi) While providing the erection and commissioning work, various civil works are
also required to be undertaken to keep the erected structure in proper place, for
keeping it affixed to the ground. The objection of the audit officers was mainly
that the appellant did not have any contract for providing such service. In this
regard, it is submitted that making a separate contract for such a small work was
not required, as the same was received as an ongoing work and for limited
purpose. The invoice jtself was sufficient for the work done, and payments made
to the service suppliers. There is no condition in the Cenvat credit rules that
credit can be denied for not having a contract.

. (xii) The appellant submits that since the input service is received and utilized for the
- purpose of providing taxable output service, the Cenvat credit has been correctly
 taken in terms of Rule 3 of the Cenvat Credit Rules, 2004.

(xiii) The Rule 3 of the Cenvat Credit Rules, clearly authorize the appellant to avail
credit on the input service and utilize the same for providing taxable output
service. It is nowhere mentioned that one to one correlation is required to be
proved and also there is no such condition that input service bill is required to bc
issued first and thereafter invoice of output service can be issued.

(xiv) The reliance is placed on the judgement in the case of(a) Indus Towers Ltd vs
CCE & ST cited in 2020-TIOL-886-CESTAT-CHD (b) Marudhara Motors vs
CCE cited in 2017 (48) STR 260 (Tri-Del)

(xv) In view of the above submissions, it is clarified that the appellant has correctly
availed input tax credit on the civil work, utilized for providing output taxable
services i.e. erection and commissioning services, and therefore, the said credit
cannot be denied to the appellant.
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(xvi)

(xvit)
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The details of the service tax paid and Cenvat credit of input service availed
during February, 2017 to April, 2017 have been taken by the Revenue from
books of accounts and registers, which signifies that there was no suppression of
facts on its part in this case. Therefore, larger period of limitation cannot be
invoked.

The reliance is placed upon the following cases (a) India Tin Industries V/s.
Commissioner of Central Excise, Bangalore - 1994 (70) ELT 731 (Trib.), (b)
Bony Rubber Co. Pvt. Lid. Vis. Collector of Central Excise, New Delhi - 1996
(84) ELT 58 and (¢) D.J. Vora, Batliboi & Co. Ltd V/s Collector of Central
Excise, Surat - 1999 (30) RLT 223 (d) Padmini Products and Chemphar Drugs
& Liniments reported in 1989 (43) ELT 195 (SC) and 1989 (40) ELT 276 (SC)
(e) Continentat Foundation Jt. Venture V/s CCE, Chandigarh reported in 2007
(216) ELT 177 (SC),(f) Messrs Jaiprakash Industries Ltd. reported in 2002
(146) ELT 481 (SC) '

(xvm) The present one is not a case where it had committed contravention of any of the

(xx)

Rules with an intent to evade payment of duty. There is no violation of any
nature committed nor breached any Rules with an intent to evade payment of
duty. In this view of the matter, no penalty or interest could be justifiably
imposed on us in law.

Further, penalty under Rule 5(2) of the Service Tax Rules-1994, would be
unjustified because according to said- rule records includes computerised
data/records and means the records as maintained by an assessee in accordance
with various law in force from time to time. The appellant had provided all the
details and documents and clarification and records in relation to service tax, to
calculate value of taxable service provided, service tax liability and to verify
payment of service tax, the cenvat credit availed and utilized by for payment of
service tax.

The matter of penalty is governed by the principles as laid down by the Hon’ble
Supreme Court in the land mark case of Messrs Hindustan Steel Limited
reported in 1978 ELT (J159) wherein the Hon’ble Supreme Court has held that
penalty should not be imposed merely because it was lawful to do so. The Apex
Court has further held that only in cases where it was proved that the assessee

~ was guilty to conduct contumacious or dishonest and the error committed by the

(xxi)

assessee was not bonafide but was with a knowledge that the assessee was
required to act otherwise, penalty might be imposed. It is held by the Hon’ble
Supreme Court that in other cases where there were only irregularities or
contravention flowing from a bonafide belief, even a token penalty would not be

justified;

‘The submissions and explanations tendered by the appellant vide reply dated
16.07.2020 and also at the time of hearing are on record of this case and
therefore, the appellant does not repeat the same submissions and explanations
once over again herein. As the reply and the submissions on the record of this
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case are a part and parcel of the present appeal, the appellant craves leave to
refer to and rely upon the replies and written submissions at the time of hearing
of this appeal. The Assistant Commissioner has failed to appreciate these
submissions and explanations while passing the impugned order and therefore,

the impugned order which is against the weight of evidence is.perverse in
natire, and hence the same is liable to be dropped.

(xxii) In the instant case, there is no short levy or short payment or non-levy or non-
payment of any excise duty. Therefore, the proposal to charge interest under
Section 75 of the Act is also not maintainable in the present case.

4, Personal hearing in the matter was scheduled on 10.03.2022, 24.03.2022 and

105.04.2022 in virtual mode. No one attended the hearing. However, the Appellant vide

letter dated 25.04.2022 has waived the requirement of personal hearing and has requested
to decide the case on the basis of merits COnsi_dering the written submission made and
documents furnished by them.

S. I have carefully gone through the facts of the case, the impugned order, and the
Appeal Memorandum filed by the Appellant. The issue to be decided in the case is whether
the impugned order confirming demand of cenvat credit amounting to Rs. 1,09,052/- along
with interest and imposing penalty under Section 77 and 78 is correct, proper and legal or

. otherwise.

6. I find that the adjudicating authority, vide impugned order, has disallowed the
cenvat credit of Service Tax (including KKC), in respect of Invoice No. SNC_2016-17/35
dated 28-2-2017 and No. SNC_2017-18/01 dated 5-4-2017 involving credit amount of Rs.
90,162/~ and Rs. 18,890/- respectively to the Appellant. The credit was disallowed on the
ground that thc oufput service bills had been issued earlier than the input service bills. The

._ adjudicating authority also observed that cenvat credit was availed before the date of

invoice and hence was not eﬁgiblc as per Rule 4(7) of CCR; 2004. The adjudicating
authority further observed that the Appeliant could not prove that input services were used
for further output services.

6.1. | Countering the findings of the adjudicating authority, the Appellant argued that the
input services of civil work mentioned in the two invoices pertaining to Shree Neelkanth
Construction, Anjar were used in providing output services of erection and commissiohing
to M/s. Shri Nagendra Metal Pvt. Limited, Anjar. The Appellant has also furnished details
of payment made to input service provider (Shree Neelkanth Construction, _Ahjar) and

payment received from the output service receiver (M/s. Shri Nagendra Metal Pvt.

Limited, An_]ar) The Appellant has contended that due to ongoing nature of work, no
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separate contract was required. The Appellant has also argued that there is no provision in
the Cenvat credit Rules to deny the credit on the ground that invoices for the input services
were issued on later date then the output service invoices.

6.2 I find that the Appeliant in its above submission has already stated as to how the
disputed input services were used in providing output services. It is also observed that the
Appellant had made identical submission in reply to the SCN also and provided relevant
documents also to the adjudicating authority. However, it appears that the adjudicating
authority without considering/discussing the above submission had come t¢ the conclusion
that the Appellant could not prove the use of input services for further output services.
Thus, the impugned order is a non-spéaking one on this aspect. In my considered view, the
adjudicating authority has failed to bring on record any concrete evidences against the
Appellant’s submission wherein it has shown the nexus between the input services and the .
output services. Accordingly, the Appellant’s contention that the above said input services
were consumed for providing its output services is required to be accepted.

6.3 I find that ratio of judgment of Hon’ble Tribunal in the case of Marudhara Motors
Vs. CCE(2017(48)STR 260(Tri.Del) relied upon by the Appellant is also squarely
applicable in the present case. The relevant observations of the Hon’ble Tribunal are
reproduced below:- '

“7. 1 find that both the authorities below have not addressed the issue regarding
the activities of the appellant in providing the business auxiliary service, for which
the advertisement expenses have been incurred. Since the issue regarding taking of
service tax on the disputed service for providing taxable output service ie.,
business auxiliary service have not been properly addressed by the authorities
below, I have no option but to accept the submission made by the appellant that
those services have in fact been utilized for providing the business auxiliary
service.”

64 I also find that the adjudicating authority has not cited any legal pt;ovisilon for
denying the cenvat credit on the ground that the invoices for the input servipes were issued
on later date then the output service invoices and hence, such grounds are legally
unsustainable. Further the adjudicating authority has observed that the Appellant had
availed the credit on earlier date i.e., before the date of invoice and hence was not eligible
for cenvat credit as per Rule 4(7) of CCR, 2004. |

6.5  In this regard, the relevant provisions of Rule 4(7) of CCR, 2004 are reproduced
below:- '
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(7) The CENVAT credit in respect of input service shall be allowed, on or after the
day pl;d which the invoice, bill or, as the case may be, challan referred to in rule 9 is
received: ' '

- Provided that in respect of input service where whole or part of the service tax is
liable to be paid by the recipient of service, credit of service tax payable by the
service recipient shall be allowed after such service tax is paid : :

‘Provided further that in case the payment of the value of input service and the
service tax paid or payable as indicated in the invoice, bill or, as the case may be,
challan referred to in rule 9 is not made within three months of the date of the
invoice, bill or, as the case may be, challan, the manufacturer or the service
provider who has taken credit on such input service, shall pay an amount equal to
the CENVAT credit availed on such input service, except an amount equal to the
CENVAT credit of the tax that is paid by the manufacturer or the service provider
as recipient of service, and in case the said payment is made, the manufacturer or

“output service provider, as the case may be, shall be entitled to take the credit of the
amount equivalent to the CENVAT credit paid earlier subject to the other
provisions of these rules : : ‘

4

From the above provisions it is clear that the cenvat credit in respect of input service is
required to'be taken on or after the date on which invoices/bills have been received and
payment towards the same is required to be made within three months of the date of

invoice. It is observed from the copy of cenvat credit register that the Appellant has shown
-availment of the impugned cenvat credit on the date of invoices itself and not before that. It
is also observed from the submission made by the Appellant that it has made payment to
' the input service provider well within the time limit of 3 months stipulated in second

proviso to Rule 4(7) supra and hence, there was no irregularity on this aspect also.
Accordingly, the findings of the adjudicating authority that cenvat credit was availed in
contravention of Rule 4(7) of CCR, 2004, is legally not maintainable. '

6.6 Accordingly, I find that demand of cenvat credit of Rs. 1,09,052/- is not sustainabie
on merits.ISince the demand itself is not sustainable, the question of recovery of interest

. under Section 75 of the Act and imposition of penalty under Section 78 of the Act also

does not anse.

7. I further find that the adjudicating authority has imposed a penalty of Rs. 10,000/-
under section 77(1) (b)/(c) of the Act for non-observation of provision of Rule 5(2) and
Rule SA(2) of Service Tax Rules, 1994. |

71 Tt is observed that the Appellant had given details of records maintained by it and
also provided coj;ies of correspondences showing the list of records/ documents furnished
to the authorities concerned. However, while imposing penalty, the adjudicating authority -
‘has not discussed as to whj( these records maintained by the Appellant is not sufficient for
fiopE Rule 5(2) and Rule SA(2) of the Service Tax Rules, 1994. Accordingly, 1
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find the impugned order non-speaking one on this aspect, and the penalty imposed under
Section 77(1)(b)(c) of the Act is also unjustified.

7.2 Talso find that the ratio of judgment of Hon’ble Supreme Court in the case of M/s.
Hindustan Steel Limited (1978(2)ELT (J159) relied upon by the Appellant is also
applicable in the facts and circumstances of the present case. '

8. In view of above findings, I set aside the impugned order and allow the appeal filed
by the Appellant.
9, Wwﬁﬁﬁmwﬁmmaﬁ%ﬁﬁmwél

9. The appeal filed by the Appellant is disposed off as abqve.

/ el )
-/’./’(’- \l Lo’} . 1
TAihilesh Kuledyy prts
| Ketan Dave Commissioner (Appeals)
e (arfisn) ®
By RPAD §uparintendent (Appeal)
To : o
M/s. Shiv Industries, Plot No. 146-A, o =i 71 146-
Mahadev Nagar, AR TR e A
jar-Kutch-370110. . '
Anjar-Kutch-37011 AT-H5-370110
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