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Appeal No: V2/42/GDM/2021

:: ORDER-IN-APPEAL ::

‘M/s. Swift Logyship Solutions, Gandhidham (hereinafter referred to as
“Appellant”) has filed Appeal No. V2/42/ GDM/2021 against Order-in-Original No.

o '23/GS_'I'IAC/2020'-21 dated 27.1.2021 (hereinafter referred to as ‘impugned

_order’) passed by the Assistant Conjmlssionér, Central GST, Gandhidham (Urban)
Division (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief; are that the Appellant was engaged in
providing ‘Clearing and Forwarding Agent Sl_éNice’ and ‘Goods Transport Agency
Service and' was registered with Service Tax Department having_Registral:_ion_ No.
“ACWF55946DSD001. Based upon -intelligence. that the Appellant was evading
payment of service tax, 1nqu1ry was initiated agamst the Appellant and Officers -
of Preventive Branch CGST, Gandhidham wsited the office premises of the
Appellant on 18.1.2019. On scrutmy of documents, it was revealed that the
- Appellant had provided various taxable services and. had charged and collected
service tax from their clients during the period from F.Y. 2016-17 to June, 2017
but: had not deposited / short: deposited the same in Government Exchequer. It
wasfurther revealed that they had not filed ST-3 returns for the said period and
had fatled to discharge service_ta_x It appeared that the Appellant had evaded
_ service tax totally amounting to Rs. 41,35,030/-. The Appellant deposited
~ service tax amount of Rs. 6,39,842/- in cash and Rs. 34,95 188/- through Cenvat
credit totally amounting to Rs 41, 35 030! durlng the course of mquiry

| _’2”'"I' —on culniinatiOn' | investigatlon, ~ Show Cause Notice - No.
'.‘-SCNIBBICEPI Kutch/2019 20 dated 6.1 2020 was issued to the Appellant calling
‘them to show cause as to why service tax amountlng to Rs. 41,35,030/- should
'; not be demanded and recovered from them under proviso to sub-Section (1) of
Section 73 of the Finance Act 1994 (herelnafter referred to as ‘Act’) along with
interest of Rs. 1 ,65, 953/- under Section 75 of the Act and serwce tax: amountlng
to Rs. 41,35,030/- depos1ted during 1nqu1ry should not be appropriated against
total service tax liability. The notice also proposed imposition of penalty under
Sections 76, 77 and 78 of the Act and recovery of late fee of Rs. 70, 600! - under
Section 70 of the Act read with Rule 7C of the Service Tax Rules 1994 for late
flling of ST-3 Retums |

2.2 The above Show Cause Notice was adjudicated by .the adjudicating
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authority vide the impugned order wherein he confirmed demand of service tax
amounting to Rs. 41,35,030/- under proviso to Section 73(1) of the Act and
appropriated service tax amounting to Rs. 41,35,030/- deposited during inquiry

against confirmed démand. The adjudicating authority ordered for recovery of

interest of Rs. 1,65,953/- under Section 75 of the Act and appropriated interest
of Rs. 53,313/~ deposited during inquiry. The impugned order imposed penalty of
Rs. 41,35,030/- under Section 78 of the Act and Rs. 10,000/~ under Section 77
of the Act and late fee of Rs. 70,600/- under Section 70(1) of the Act read with
Rule 7 of the Service Tax Rules, 1994.

3. Being aggrieved the Appellant preferred the present appeal contendmg,
inter alia, that

(i) There is no suppression or misstatement and therefore the penalty
under Section 78 of the Finance Act, 1994 is not invokable. This is not the
case of evasion of Service Tax by them but the case is of delay in payment

. of Service Tax liability which they had already paid before the issuance of
Show Cause Notice. Out of cash liability of Rs. 6,55,314/-, Rs. 3,54,927/-
 was already patd before imtlatlon of inquiry against them and remaining
amount was also pald on 23.1.2019 and 5.2.2019 and in any case before

- issuance of SCN. The Department has demanded Service Tax only on the
 basis of documents submitted by them. Nothing was suppressed by them.
The investigat_ien did not unearth any suppressed transaction or any
unaccounted provision of service provided by them to any service
recipient which has not been taken into account. There is no deliberate
act by them to evade the Service Tax. They had maintained all the
records regarding the service they have provided. The only reason for
delay in payment of Service Tax is the financial hardship which they had
been suffering. Due to this reason, they were unable to pay their liability.
The department alleged in the SCN that the appetlant has not paid / short
paid the service tax by the reason of fraud, willful misstatement and
suppression of facf: but did not mention as to how the appellant has
committed fraud, which material fact has been suppressed and which

- statement has been misstated. It is not the case that they had provided
any taxable service, received the consideration in cash and hide/
suppressed the detail to evade the tax. Only non-payhent: of tax in time
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and not filing of returns are not the ingredients to allege the fraud,
suppression and misstatement and relied upon the following case laws:
“(a) ITC Infotech India Ltd., -2015 (39) STR 0818 (Tri.-Bang)
. (b) Sainik Mining and Allied Services Ltd - 2019 (28) GSTL 156
{c) Industrial Security Agency - 2008(11) STR 347
(d) Saurav Ganguly - 2016 (43) STR 482
U] That penalty of .Rs. 10,000/- .under Section 77 of the Act and
~ penalty of Rs. 70,600/- under' Section :70 of the Act are harsh as they had
atready paid the Service Tax liability prior to issuance of Show Cause
Notice. The liability was delayed due to financial hardship and not due to
any suppression“ of fact, 'fraud or misstatement. Therefore, the ._Ipenalty

imposed upon them m_ay be dropped_.

' 4. Hearing in the matter was scheduled in virtual mode throygh video

conferencing on 25 3 2022 Shri Girish Agarwal Chartered Accountant appeared
on behalf of the Appellant He reiterated the submissmns made in appeal

| memorandum and stated that they had already discharged service tax liability

and there was no suppression of facts

T | -'have-ca‘refullv"gone through the facts of the case, the impugned order;

the grounds raised in Appeal Memorandum and additional written submission as
well as oral submissio'n made at the tirne"of hearing. The issue to be decided in
the present appeal is whether the impugned order confirming service' tax
demand of Rs. 41,35, 030/ under proviso to Section 73(1) of the ‘Act, -atong with

_:interest under Section 75 and 1mposing penalty under Sections 70, 77 and 78 of
i .the Act is correct, legal and proper or not '

'-6_'._ - ‘-On pertisa_l of__. the-records_,"_-l find _that an offence case was booked against
' the Appellant for evasion of service tax. Investigation carried out by the officers

of - Preventive - Branch CGST Gandhidham revealed that the Appellant had
rendered various taxable services and had charged and collected service tax
from their clients during the period from F. Y 2016-17 to June, 2017 but had not
deposited / short deposited service tax in Government Exchequer. ‘The Appellant
had also failed to file ST-3 Returns for the said penod The Show Cause Notice
was issued to the Appellant for demanding service tax totally amounting to Rs.

 41,35,030/-. The: adjudicating authority confirmed service tax- demand .of Rs.
41 ,--35-,_0_30/- under Section 73(1) of the Act along with interest under Section 75
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and imposeq penalty under Sections 70,77 and 78 of the Act.

7. | | find that the Appellant has not disputed the allegation that they had not
deposited service tax charged and collected from their service rec1pients into - -

Government exchequer and that they had failed to file ST-3 Returns for the
period from April, 2016 to June,2017 but contended that there was no
suppression or misstatement and hence, penalty under Section 78 of the Finance
Act, 1994 is not imposable. It was contended that this is not the cese of evasion
of Service Tax by them but the case is of delay in payment of Service Tax
liability which they had already paid before the issuance of Show Cause Notice.
The Department has demanded Service Tax only on the basis of documents
submitted by them. Nothing was suppressed by them. The investigation did not
unearth any suppressed transaction or any unaccounted provision of service
provided by them to any service recipient which has not been taken into
account. There is no deliberate act by them to evade the Service Tax. They had
maintained all the records regardmg the service they have provided. The onty
reason for delay in payment of Service Tax is the financial hardship which they
had been suffenng Due to this- reason, they were unable to pay their llability
and rehed upon various case laws. - -'

7.1 | find that the Appellant has not disputed about confirmation of service tax
demand of recovery of interest. I, therefore, uphold the impugned order to that
extent. Regarding invocation of extended period of limitation under Section 73
of the Act and imposition of penalty under Section 78, it is observed from the
records that the Appellant had charged and collected service tax from their
clients but did not deposit /short deposit the same in Government exchequer
during the period from F.Y. 2016-17 to June, 2017, which was unearthed during
investigation carried out against them. The Appellant had also not filed ST-3
returns for the said period and had failed to discharge service tax. Had there
been no investigatlon against them, non- payrnent of service tax by the Appellant

“would have gone unnoticed. Thus, this is a clear case of suppression of facts

with intent to evade payment of service tax Cons:denng the facts of the case, |

am of the opinion that the adjudicating authority was justified in invoking
extended period of limitation on the grounds of suppression of facts. Since
invocation of extended period of limitation on the grounds of suppression of
facts is upheld penalty under Section 78 of the Act.is mandatory, as has been
held by the Hon’ble Supreme Court in the case of Rajasthan Spinning & Weavmg
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Mills reported as 2009 (238) E.L.T. 3 (5.C.), wherein it is held that when there

‘are ingredients for invoking extended period of limitation for demand of duty,

imposition of penalty_under-Section 11AC-_is,_.mandatory. The ratio of the said ‘
judgment applies to the facts of the present case. |, therefore, hold that the

‘Appellant is correctly held liable to penalty under Section 78 of the Act. |,

therefore, uphold the penalty imposed  under Section 78 of the Act. The
Appellant has claimed to have deposited service tax amount of Rs. 3,54,927/-
before initiation of inquiry If that be the case, said service tax amount cannot
be part of:service tax demand under Section 73(1) and consequent penalty
lmposed under Section 78 of the Act. | have gone through the relevant Chatlans

. contained in appeal memorandum. However, the same are not tallying with

service tax payment details mentioned at Para 19 of the SCN and Annexure-B of
SCN. |, therefore, remand the. matter to the ad]udicating authority for limited
purpose of verifying relevant Challans evidencing service tax" payment made
prior ‘to mitiation of inqu1ry Such service tax amount to be excluded from

' "_service tax demand and consequent penalty imposed under Section 78 of the

Act. The Appellant is also directed to produce relevant documents/ information

o to the satisfaction of the Adjudlcating authority The remand proceedlngs to be

carried out by issuing speaking order and by adhenng to the pnncnples of natura[
justice - | S

8. Now '{ examine various case laws relied upon by the Appellant - as under

| (5-)_? = ITC Infotech Indfa Ltd reported as 2015 (39) STR 0818 (Tri -Bang)

PR In the said case, the party had not paid service tax on “Manpower
L ".'.Recruitment or Supply Agency semce, which was detected dunng audit
N ._'of records of the party undertaken by the Departrnental officers The

_ .__party paid service tax along with interest before issuance of SCN. The
'adjudicating authority ‘confirmed. service tax demand but dropped the
_ '_proposal to 1mpose penalty under Section 78. The Departrnent rewewed

L the said order on the grounds that there was suppressron of facts. w1th

, | -- intent to evade payrnent of duty and. hence, penalty was imposable on the
. i'_party. The 'Commissioner (Appeals) allowed the appeal of the
- ""':Department The party filed appeal before the Hon’ble CESTAT who
allowed the appeal by observing that the adjudlcating authonty had

: refrained from imposlng penalty under Section 78, by invoking proviswns

of Section 80 of the ‘Act, which clearly dernonstrated that non payment of
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service tax by the appellant was not due to wilful suppression coupled
with the intention to evade payment of service tax. Thus, facts involved

in the relied upon case law were different and distinguishable from the

present case.
Sainik Mining and Allied Services Ltd reported as 2019 (28) GSTL 156:

In the said case, the party was providing certain services to M/s.
Rajasthan State Mines and Minerals Ltd but was not baying service tax.
Accordingly, SCN was issued to them for demanding service tax by
classifying the services under Site Formation and Clearance service. The
matter reached to the Tribunal. The Tribunal held that disputed services
were appropriately classifiable L_mder' ‘Mines Service’. The Tribunal
further observed that the Adjudication Authority vide thé impugned order
has also held the entire activity to be classifiable under mining services
but those flndmgs were contrary to the Show Cause Notice and hence, not
sustainable. Regardmg penalty, the Tribunal observed that Show Cause

. Notice was within the first year of the activity made taxable and benefit .

of non-awareness can readily be extended to the appellant. The Trlbunal
further held that there was no positive act alleged by the Department
which may amount to committing suppression of facts or which may
reflect any mala fide on part of the appellant with an intention of evading
tax. Whereas in the present case, non-payment/ short payment of

service tax by the Appellant was unearthed during imrestigation- carried -

out against them and there was suppression of facts with intent to evade
payment of service tax, as detailed in para supra. The said case law is
therefore not applicable to the facts of the present case.

_lndust_rial Security Agency reported as 2008(11) STR 347 :

In the ‘said case, it was observed during scrutiny of records of M/s BSNL
“that the appellant had prowded Secunty Agency Service to M/s BSNL
during the period from April, 2000 to December, 2003 but the said fact
was not . disclosed by the Appellant while obtaining service tax
registration and had not fited ST-3 Return for the said period. The SCN
‘was issued to the Appellant for demanding service tax and proposing

‘penalties under Sections 76, 77 and 78. The Tribunal, inter alia, sét aside

penalty under Section 78 on the ground that non-submission of returns
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AT _ ' ' Appeal No: V2/42/GDM/2021

would not amount to suppression of facts attracting the provisions. of

- Section 78 and that non: submrssmn of the return was the result and
concomitant of non- regrstratlon for Wthh penalty has already been
imposed under Section 77 of_ the Act. In the present case, the Appellant
was registered with Service Tax ‘and had also charged and collected
service tax from their ‘clients but did not. deposit the same in
Govemment account. Thus, facts involved in the present case are
different than the relied upon case law and consequently, réliance
placed on the said case law is not sustainable. :

(d)  Saurav Ganguly reported as 2016 (43) STR 482 :

In the said case, the appellant had challenged Show Cause Notice

issued to hlm for demanding. service tax on the activities undertaken by

. hlITI,_ by way of filing writ petition before the Hon’ble Calcutta High Court.

~ The Hon’ble Court aliowed the writ petition vide decision dated 30.6.2016
. on'various ‘counts; The Department challenged the said decision before

.

the Hon’ble: Calcutta ngh Court by filing writ appeal which’ was ‘allowed

by the Hon’ble Couirt on the grounds that the writ ought not to have been

_ _ entertained when the respondent-wnt petltloner had participated in the

! o . assessment proceedlngs and that the appellate authonty under - the

service tax law was the __approp_nate auth_onty to adjudicate upon the
mixed question of facts and law relating to the extended period of
- lim,itat_lon :and't_he issue whether the respondent was assessable to service
-tax or not. Thus, the relied upon case law has been reversed by the
Hon’ble H1gh Court in subsequent proceedings, and rellance placed on it
_IS, therefore, not sustainable ' o

9. Regarding penalty of Rs. 10 oooz- n'nposed under Sectlon 77 of the Act, |
find that the adjudrcating authonty has imposed penalty for not paymg service
tax properly and not follownng procedures of Semce Tax law. | concur with the
findlngs of the adjudrcating authority and uphold 1mpositlon of penalty of Rs.
10, 000! under Section 77 of the Act - -

10. Regarding penalty of Rs. 70,600/~ imposed under Section 70(1) of the Act
read with Rule 7¢ of the Service Tax Rules, 1994, | find that tl\e adjudicating
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authority has imposed penalty for late filing of ST-3 Returns for the period from
F.Y. 2015-16 and April-June, 2017, as per Para 1.18 of the impugned order. i
concur with the findings of the adjudicating authority and uphold imposition of
pen.:snlty of Rs. 70,600/~ under Section 70(1) of the Act. | . |

11. In view of above, | set aside the impugned order to the extent of
confirmation of demand under Section 73(1) and imposition of penalty under
Section 78 of the Act and remand the matter for quantification of service tax
demand and penalty under Section 78 of the Act as per direction contained in
Para 7.1 above, The remaining portion of impugned order is upheld.

12.  epfrerat grar ot 6 € srdfter T e sedns 7 8% & PR smaT )
12.  The appeal filed by the Appellant is disposed off as above.
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