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Appeal No: V2HSEA2/GDM/2021

11 ORDER-IN-APPEAL ;:

The Deputy Commissioner, CGST, Gandhidham-Urban D'ivision, Gandhidham
has filed Appeal No. V2/16/EA2/GDM/2021 on behalf of the Commissioner, Central
GST & Central Excise, Gandhidham (hereinafter referred to as “Appellant
Department”) in pursuance of the direction and authorization issued under Section
84 of the Finance Act, 1994 (hereinafter referred to as ‘Act’) against Order-in-
Original No. 20-41/ST-TPD/AC/2020-21 dated 17.3.2021 (hereinafter referred to
as ‘impugned order’) passed by the Assistant 'Commissioner, CGST, Gandhidham
Urban Division, Gandhidham (hereinafter referred to as adjudicating authority’)
in the case of M/s Chhaganlal Samchand Nagda, Gandhtdham (heremafter
referred to as ‘Respondent’).

2, The facts of the case, in brief, are that the Respondent was engaged in
providing services. On scrutiny of information received from the Income Tax
Department it'was found that the Respondent had earned income for providing
seéfvices dunng the F.Y. 2014-15. However, the Respondent was not found -
régistered with Service Tax Department. To ascertain whether the services
provided by the Respondent: were liable to service tax or not, the Respondent:
was aSIied-'to furnish relevant infdrrhatio'n / -documents. Since, no response was
received -from Respondent sérvice tax was deterrmned on the basis of
information received from the Income Tax Department | o |

'2.1 The Show Cause,_ Not_ic__e N-°'- SCN/,_SSS/TPDIZQZO_'-H. dated 4.12.2020 was.

issued to the Respondent for demand end recovery of service tax amounting to Rs.
7,38,397/- under proviso to Section 73(1) of the Act, along with interest under
Section 75. it was also proposed for 1mposmon of penalty under Sections 77 and

. 78 of the Act. -

2.2 The above Show - Cause Notice was adjudicated by the adjudicating

- authority vide.the impugned order who d_ropped the d__enjand-. The Adjudicating

authority, after scrutiny of Form 26AS, Transportation bills, Transportation
ledgers for the FY 2014-15 and declaration ‘of GTAs where the Respondents had
provided their transport vehicles on hire to other GTAs came to cont:lusion that
the Respondent had nghtly availed the benefit of Notiflcation No. 25/2012 ST
dated 20 6 2012 and Notlflcatlon No 30/ 2012 ST dated 20 6 2012 |
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3. The i mbugned order was reviewed by the Appellant Department and appeal
has been filed on the grounds that, _
(i)  The impugned order passed by the adjudicating authority is not
correct, legal and proper.

(if)  The adjudicating authority simply drawn conclusion that benefit of
exemption Notification No. 25/2012-ST dated 20.6.2012 and Notification
No. 30/2012-5T dated 20.6.2012 were available to parties wi_th_out giving
any finding and without specifically mentioning who were GTA and who had
provided only vehicle on hire to GTA and whether the service recipients
were falling dnder specific person mentioned under Rule 2(d)(1)(B) of the
Service Tax Rules, 1994 and under the persons mentioned at para 1A(ii) of
" Notification No. 30/2012-ST dated 20.6.2012 or otherwise.

(i) The impugned order is not specific and non-speaking order and

- therefore the same is not legat andl proper and relied upon judgement of
the Hon’ble Supreme Court passed in the case of M/s Tata Engineering &
Locomotive Co. Ltd - 2006 (203) ELT 360 (5.C.).

4, Personal Hearihg in the matter was scheduled in virtual mode through video
conferencing on 24.3.2022 and 5.4.2022 and communicated to the Respondent by
Registered Post. In reply, Shri Ravi Tanna, C.A. vide email dated 5.4.2022
informed that Shri Chhaganlal Somchand Nagda has expired on 13.3.2016, which
is much before date of inquiry, adjudication proceedings and order passed by the
lower authority. He further submitted that entire proceedings initiated by the
tower authority against the deceased person is invalid and without jurisdiction and
relied upon - judgement passed by the Hon’ble Supreme Court in the case of
Shabina Abraham - 2015 (322) ELT 372. He submitted copy of death certlﬁcate
dated 22.3.2016 issued by the Sub Registrar, Gandhldham Municipality.

5. | have carefully gone through the facts of the case, the impugned order and
the appeal memorandum. The issue to be decided in the present appeal is that on
death of Respondent, being a proprietorship firm, whether appeal proceedings need
to be abated or not. | ' '

6. | find that the authorized representative of the Respondent vide email dated
5.4.2022 informed that the Respondent Shri Chhaganlal Samchand Nagda has
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by the Sub Registrar, Gandhidham Municipality and relied upon judgement passed by
the Hon’ble Supreme Court in the case of Shabina Abraham - 2015 (322) ELT 372.

7. | find that there is no machinery pr_dvisions for proceedings against dead

~ proprietor ef a proprietoréhip firm.in'the_ Act or Rules made thereunder and this

situation is not similar to a case where a company is dissolved. | am, therefore, of
the opinion that when proprietor of a proprietorship firm expires, it is not permissible

to continue with recovery pmceedings | rely on the judgement passed by the Hon’ble
| Supreme Court 1n the case of Shabina Abraham reported as 2015 (322) ELT 372 (5.C.),

wherein it has been held that

28, Areadmgoftherauoofthcmajontydeclsmncontmnedeumﬂalscase(supm)
would lead to the conclusion that the necessary machinery provisions were already
contained in the Bombay Sales Tax Act, 1953 which were good enough to bring into the
tax net persons who ‘wished to evade taxes by the expedient of dissolving a partnership
" firm. The fact situation in the present case is entirely different. In the present case an
" individual proprietor has died through natural causes and it is nobody’s case that he has
. maneuvered his own death in order to evade excise duty. Interestingly; in the written
submissions filed by revenue, revenue has argued as follows :- -

“It is pertinent to mention that in the present case, Shri George Varghese = . -
”“(predeoessormﬂer&stoftheappeﬂamsherem)wasdomgbusmsmthe '
- name of manufachiring unit namely M/s. Kerala Tyre & Rubber Company
. and after the dedth of Shri George Varghese, his legal representatives
 (appéllants herein) might have been in possession of the plant, machinery,
stock, etc., andconnnmngthesamebusmess,butmlghtbcmsomeothername
___monderto avoﬁtheexmsedmychargeabletothe prevmus mamxﬁacumng_
amit” _ :
* 71" 26 Ttisclear on a reading of the afomsmdparagmphthatwhatrevenue is asking us to
: _._._._doxstostetchﬂ:emmhneryprovmonsofﬂleCentmlExmsmandSaltAct, 1944 on the
" basis of sunmises and conjectures. This we are afraid is not possible. Before leaving the
judgment in Murarilal’s case (supra), we wish to add that so far as partnership firms are
concerned, the Inicome Tax Act confains a specific provision in- Section 189(1) which
introduces a fiction qua dissolved firms. It states that where a firm is dissolved, the
Assessing Officer shall make an assessment of the total income of the firm as if no such
dissolution had taken place and all the provisions of the Income Tax Act would apply to
' mmnmnofsmhdxssolvedﬁnnhnemnglymough,MpmmonwmfemdwOMy
mthcminontyjudg;m-th/s Murarilal’s case (supra). -

27. 'IheargmnentthatSechon11A0fﬂ1cCentralEx015esandSaltActlsamachmcry
provision which must be construed to make it workable can be met by stating that there
. is no charge to excise duty under the main chargirig provision of a dead person, which has
been referred to while d1scussmg Section IIA read w1ﬁ1 the deﬁmtlon of “assessee”

: earherhﬂm&;udgment
- 28. Iwnedcounselfortherevenuealsomheduponthedeﬁmﬂonofa“pcrson ‘under
theGencralClausesAct, 1897. Secuon3(42)ofthesaldActdeﬁnes “person” as under :-

“(42) "Person” - shall include ‘any company. or association’ or body of
mdmdualswhcthermoorpomtedornot” '

t will be noticed that this definition does not take us any further as it does not includé

QMVesofmnswhommdeceased.Equaﬂy, Section 6 of the Central
Excisés Act, which prescribes a procedure for registration of certain persons who are

mgagedmthcpmmsofpmduchonmmanufa@mofmyspeclﬁedgoodsmennmedm

' Page 5 of7




Appeal No: V2/16/EAZIGDM/2021 -

e T

the schedule to the said Act does not throw any light on the question at hand as it says

nothing about how a dead person’s assessment is to continue after his death in respect of

excise duty that may have escaped assessment. Also, the judgments cited on behalf of
revenue, namely, Yeshwantrao v. The Commissioner of Wealth Tax, Bangalore, AIR

1967 SC 135 at pages 140, 141 para 18 : (1966) Suppl. SCR 419 at 429 A-B, C.A.
Abraham v. The Income-Tax Officer, Kottayam & Another, ATR 1961 SC 609 at 612
para 6 : (1961) 2 SCR 765 at page 771, The State of Tamil Nadu v. M.K. Kandaswami &
Others, AIR 1975 SC 1871 (para 26) : (1975) 4 SCC 745 (para 26), Commissioner of
Sales Tax, Dethi & Others v. Shri Krishna Engineering Co. & Others, (2005) 2 SCC 695,
page 702, 703 paras 19 to 23, all enunciate principles dealing with tax evasion in the
context of construing provisions which are designed to prevent tax evasion. The question
at hand is very different - it only deals with whether the Central Excises and Salt Act
contains the necessary provisions to continue assessment proceedings against a dead man
in respect of excise duty payable by him after his death, which is a question which has no
relation to the construction of provisions designed to prevent tax evasion.” _

(Emphasis supplied)

| 7.1 Though the above judgement pertains to Central Excise matters involving
provisions of Section 11A of the Central Excise Act, 1944, the same is pari materia to
the provismns of Section 73 of the Finance Act, 1994 and hence, applicable to the
facts of the present case.

8. | also find that in a similar case involving Service Tax matter, the Hoh’ble
CESTAT, Chandigarh in the case of M. K. Enterprises reported as 2016 (45) S.T.R. 141
(Tri. - Chan. ), has held as detailed below:

“6, Further, Iﬁndthatthelssuchasa]readybeen setﬂedmmeHon’ble Apex Courtm
the case of Shabina Abraham (supra) which has been followed by this Tribunal in the case
of Sagar Engineering Works and Bharti Mulchand Cheeda (supra) whcrem thls Tribunal
hasobservcdasunder
6. . Weﬁndﬂ:attheleamedComnnssmnerwasawareofﬂlefactwhﬂepasmng
the unpugned order that the proprietor of M/s. Canan Domestic Appliances had -
. already expired (on 12-11-2003 whereas the impugned order was passed on 29-9-
2006. In fact this case was remanded by the Tribunal vide its order dated 15-2-2005, o
setting aside the order of the Commissioner of Central Excise and remanding the -

- matter for de novo adjudication. Even at that time the proprietor was no more, but in
spite of this, the learned Commissioner passed the impugned order against the dead
n who was the sole ietor of M/s. Canan and Domestic liances, which
is against the settled position of law as held by various decisions of the Tribunal cited
above, Weareoftheconmderedopunonthatonoeﬂwfacﬁmofdeaﬂmfﬂlcsole
ietor has come to the knowledge of the commissioner, the learned
commigsioner should have drop@tththhcrthanmgsggtheu_nm ed -

order, bmhechosetopassthclmpugmdorderagamstthedsadpersan, whlchlsnot

sustamable in law
7. Therefore, [hold that no proceedings are sustainable against the appellant in the light

of the above judicial pronouncement. In these circumstances, the appeal ﬁled by the
appc]lalmsmsposedofmthconsequennalmhef ifany.”

(Emphasis supplied)
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8. By respectfully following the above said case laws, | hold that proceedings
against the Respondent stand abated on account of death of late Shri Chha_o;anlal
samchand Nagda. Accordingly, I'uphold the impugned order so far as it relates to the
Respondent and reject the appeal of the Appellant Department. '

9. onfemdl g1 ad 1 erdter T FiueRT SR 9% § R w81
9. The appeal filed by the Appellant stand disposed,off in above terms.

mﬁr' e

(A
«7}5 v Commissioner (Appeals)
By RPAD ,- sra’rm (mﬂw)
To, Wy,
M/s Chhaganlal Samchand Nagda Yoo gEEE A
.Plot No.79-C, Adinath Society, - e JeER 79-, aﬂﬁﬂmmls?ﬁ
Ward 9-B, o
Gandhidham. et
wRfE -

1) T&T AYT, ﬁ@%ﬂﬂ@%&ﬁumw w%w Wa?r SRk

T

2) ALH, aﬁ@ﬂmﬂ@ﬁqwgﬁ,mﬁmm Trrﬂ’termiﬁaﬁm

TTAATE &

3) LT AT, ﬁ@%ﬂm@ﬁwmﬂw W(ﬂg‘ﬂ’)maﬁrw

- ST R
\/n e HTE|

Page7of7




