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Appeal No: V2/38/GDW2021
3. :
i ORDER-IN-APPEAL ::

| ‘M/s Jindal Saw Ltd, Ku'tch (hereinafter referred to as “Appellant”) has "
filed Appeal No. V2/39/GDM/2021 against Order-in-Originat No. CEX/GIM/SCN/

JSL-AC&CWC/2009-10 dated 26.3.2021 (hereinafter referred to as “impugned
-~ order”} passed by the Assistant C_ommissioner, CGST, Mundra Division,

Ga'_ndhidham Commissionerate (hereinafter referred to as ‘adjudicating
authority’). | |

‘2. The facts of the case, in brief, are that the Appellant was engaged in the

manufacture of excisable goods falling under Chapter Nos. 39, 72 & 73 of the
Central Excise Tariff Act, 1985 and was holding Central Excise Registration No.

'AABCS7280CXM006 The Appellant was availing benefit of exemption under |
- Notification No. 39/2001-CE  dated 31.07. 2001, as amended (hereinafter
: -referred to as said notification ). The sald notification granted exemption
_ fro-m payment of Central Excise duty levied under the Central Excise Act, 1944,

Additional Duties of Exc15e lev1ed under the Additional Duties of Excise (Goods
of Specral Importance) Act, 1957 and the Additional Duties of Excise (Textiles

'and Textile Articles) Act, 1978. As per scheme of the said ‘Notification,

exeh‘rption was granted by way of refund of Central Excise duty and Additional -
Duties ‘of Excise paid in cash through PLA as per prescribed rates and refund
Was subject to condition that the manufacturer has to first utilize all Cenvat
credit ‘av'a'il'a'ble to them on the {ast day "of month under -consideration for
payment of duty on goods cleared dunng such month and’ pay only the balance
arnount in cash The Appellant had opted for availing the faCIlity of re- credit
in terms of Para ZC(a) of the said notification

21 The Appellant h_ad filed _Re-credit app_lications during the period from

October, 2004 to February, 2008 for re-credit of Central Excise Duty, Education
Cess and Secondary and Higher Education Cess, in terms of notification supra
on clearance of finished goods manufactured by them. The said re-credit
applications were disposed off by the refund sanctiomng authority on various
dates. '

At appeared that the Appellant was. wrongly sanctioned refund/re- credit

of ‘Education Cess and S.H.E. Cess, Wthh was not admissible to them under

Notification No '39/2001 -CE dated 31.7. 2001 and was required to be recovered
from them along with interest. The Show Cause Notice No. 301 /2009 dated
1 009 was issued to the Appellant calling them to show cause as to why
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refund of Education Cess and S.H.E. Cess amounting to Rs. 45,49,157/- granted
erroneousty should not be demanded / recovered from them under Section

11A(1) of the Central Excise Act, 1944 (h'ereinafter" referred to as ‘Act’) along

with interest under Section 11AB ibid.

2.3 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who confirmed demand of Education Cess

and S.H.E. Cess amounting to Rs. 45,49,157/-, along with interest, in terms of .

Notification No. 39/2001-CE dated 31.7.2001 read with under Section 11A(1)
and Sectionl 11AB/11AA of the Act. '

3. Being aggrieved, the Appellant has preferred the present appeal, inter-
alia, on the grounds that, '

' '(i) They had acted bonafide and there being direct decisions of the
Supreme Court in favour of the assessee by two different Benches and
one later decision from the Supreme Court which could not'h_a\'/e been
anticipated, the question of raising or confirming any demand beyond
normal period of limitation does not arise at all. The impugned notice
and order -must therefqre, be vacated as being unsustainable and
unauthqrized by law. The earlier decisions of the Supreme Court in SRD
Nutrients and Bajaj Auto being in favour of the assessee and not having

" ‘been set aside or overruled cannot be disregarded or refused to be

“followed by the respondent and even after noticing their pleas on this
issue, the respondent has followec_l the view of the Supreme Court in
Unicorn case to decide against the assessee ignoring divergence of
judicial opinion which necessitates every demand beyond normal period
of limitation of one year to be impermissible and the respondent ought

" to have dropped the demand. Instead he has chosen to conﬁrm the
demand with interest wholly unauthorized by law.

(ii) The adjudicating authbn‘ty has further erred in paras 3.9 to 3.15
to justify the order being passed or demand being raised without any
time limit. None of the decisions relied upon or the provisions indicated
in these paras wquld override Section 11A and the proviso thereto and
therefore, there cannot be a demand without bar of limitation
indefinitely and such itlegal action of the revenue cannot be :';ustained
both on facts and in law.

"' PageNo.40f10
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| ‘5
(iii} It is settled law that there can be no adjudication beyond the
points, grounds/pleas taken in the show cause notice by the revenue. In
the present case, the ‘show cause notice only sought to withdraw the
amount of re-credit for the period “covered by the notice dated
4.11.2009 and there was no basis for doing so indicated therein in the
notice issued under Section 1 ‘I_A; Having issued notice under Section 11A
the revenue cannot g0 back and take the ple'a of no notice beilng
required to. be issued and if that be so there ‘would also be no
adjudication in the absence of the notice to the assessee by the
-competent' authority in accordance with law. The reliance by the
revenue on cases of compounded levy under Section 3A of the Central
Excise Act is wholly erroneous and misconceived and is nothing but an
attempt to circumvent the due. process of law which cannot be accepted
- and the impugned order be vacated '

(iv) __ _The._.demand'-_ltse_lf- is unsu_stam_a_ble and unauthorized ‘by law and

therefore, interest thereon 'de_manded' by the respondent is also

uhsustainable as the pr_ovisions of the '_._Central Excise "Act ‘in Section

- 11A/11B and 11AB dealing with interest have no application for cess

" leviadl {inder the Finance Act 'a_nd:therefore_, the entire demand towards
Cess as well as interest must' be quashed.

4, - Personal Heanng in the rnatter was scheduled in virtual mode through
video conferencing on 25.3, 2022 Shn R. Santhanarn, Advocate, ‘Shri K. C

- Gupta, Head IndIrect Tax, and Shri Baldev Dewan, A.R. appeared on behalf of .

Appellant The Advocate stated that the SCN- issued in the case is barred by

~ limitation. He further re-lterated the 'subrnission in appeal memorandum and

relied upon case laws submitted as part of additional submission. He "also relied

“upon Board’s Circular No. 3/2022-Customs dated 1.3.2022 to argue that in case

the aggregate duty is nil, the "amou_h'_t'of'S'urcha'rge'_/ Cess would also be nil.

4.1 In'additional'vvritten.sut:mission,' the Appellant has furnished case laws

of Topcem India - 2021 (376) E L.T. 573 (Gau ) and M/s Unicom Industries -
2019(370)ELT 3(SC) s

5. l have carefully gone through the facts of the case, impugned order and
submrsslons made by the Appellant in appeal memorandum The issue to be

decided in the present appeal is whether the 1mpugned order conﬁrming
o-for erroneously sanctloned refund of Education Cess and Secondary &
R ation Cess under the prowsnons of the Notificatlon No. 39/2001 -CE
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‘dated 31.07.2001, as amended, read with Section 11A of the Central Excise
Act, 1944 is correct, legal and proper or not.

6. On perusal of the recotds, | find that the Appellant was availing the

benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001,

as amended. The Appellant had filed re-credit applications for refund/re-credit
of Central Excise Duty, Education Cess and S.H.E. Cess paid from PLA on
clearance of finished goods manufactured by them during the period from
October, 2004 to February, 2008, which was processed and sanctioned by the
refund sanctioning authority vide various Re-credit orders issued at material

time. Subsequently, Show Cause Notice was issued to the Appellant on the'

ground that exemption under the said notification was available only to Central
Excise Duty and the said notification- did not cover Education Cess and
Secondary & Higher Education Cess and hence, the Education Cess and S.H.E
Cess were erroneously sanctioned to them. The impugned order confirmed
demand of Education Cess and S.H.E Cess along with interest.

6.1 The Appellant has contended that earlier decisions of the Hon’ble
Supreme Court in SRD Nutrients and Bajaj Auto being in favour of the assessee
and not having been set aside or overruled cannot be disregarded or refused to
be followed by the respondent and even after noticing their pleas on this issue,
the respondent has followed the view of the Supreme Court in Unicorn case to
decide against the assessee ignoring divergence of judicial opinion which
necessitates every demand beyond normal period of limitation: of one year to
be impermissible and the respondent ought to have dropped the demand. The
Appellant further contended that there cannot be a demand without bar of
limitation indefinitely and such illegal action of the Revenue cannot be
sustained both on facts and in law. |

7. | find that Show Cause Notice in the case was issued on 4.11.2009 by
invoking the provisions of Section 11A(1) of the Act for demanding Education
Cess and S.H.E. Cess sanctioned during the period from October, 2004 to
February, 2008 Apparently, entire period involved in the SCN is beyond normal
penod of lin‘ntation of one year. However the SCN has not alleged about
existence of any of the .lngredlents required for invoking extended period of
timitation i.e. fraud, collusion, wilful mis-statement, suppression of facts,
contravention of any of the provisions of the Act or of the rules made
thereunder. Thus, issuance of Show Cause Notice under Section 11A(1) of the
Act for a period beyond normat period of limitation without demonstrating
o i "":\' ingredients mentioned in Section 11A ibid is not sustainable.

K
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7.1 | observe that the adjudicating authority has gt_vén following findings in

the impugned order on the bar of hmltatlon

“3.11) The Notification, as amended, has been issued as a speclal measure of

the administration and this is a stand-alone scheme and was not available to

_ any other unit situated in the Country or even in Gujarat unless located in

- Kirtch area. As the scheme is a separate, stand-alone scheme altogether, the

noticee opting for the scheme was bound by the terms and conditions of the
scheme.

. 3.12) Further, Clause (g) of paragraph 2C (Para 2A(g) until 27 3.2008) of the
" said Notification provides for demand and recovery of credit availed
irregularly. The said clause reads as under. s
: "the amount of the credit availed irregularly or availed of in excess of
~ the amount determined correctly refundable under clause (e) and not
reversed by the manufacturer within the period speclﬁed in that clause .
shall be recoverable as if it is a recovery of duty of excise erroneously
refunded In case Such irregular or excess credit is utilized for payment
of excise duty on clearances of excisable goods, the said goods should
. be considered to have been cleared without payment of duty to. the
extent of utthzatlon of such megular or excess credit”

3. 13) The above clause gives an mherent power to demand and. recover the

- Credit/Refund availed/taken irregularly. No time limit has been presonbed in
the. Notification, for demanding and recovering amount of the credit availed
m‘egularly As the Notification is entirely mdependent and contains inherent
power for recovery of duty, the general provmons of hmltatlon and demand
are not apphcable ' : _ :

8. It is. pertinent to examine provisions of re -credit of Central Excise duty
contalned in - said nottflcatton prevallmg at rnatenal tlme, whtch are
reproduced as under ' '

2A. NotmthstandmganythmgcontamedmparagraphZ -
(a) the manufacturer at his own option, may take credit of the. amount of duty
paid during the month under consideration, other than by way of utilisation. of
- CENVAT credit under the CENVAT Credit Rules, 2002, in his .account
' current; maintained in terms of Part V of the Excise Manual of Supplementary
Instruction issued by the Central Board of Excise and Customs. Such amount
credited in the account current may be utilised by the manufacture for payment .
~ of duty, in the manner spec1ﬁed under rule 8 of the Central Excise Rules, 2002,
in subsequent months and such payment s];ould be deemed to.be payment in
: cash;
S, A Prowdedthat

(b) the cred.tt of duty patd dunng the month under oonmderatton, other than
by way of utilisation of CENVAT credit under the CENVAT Credit Rules,
2002, may be taken by the manufacturer in his account current, by the seventh
day of the month following the month under consideration;

() a manufacwrer who intends to avail the option under clause (a), shall

~-exercise his option in writing for availing such option before effecting the first

" clearance in any financial year and such option shall be effective from the date
of exercise-of the option and shall not be withdrawn dunng the remaining part
af the financial year _ _

B ud M“ Provided that

JPage No. 7 of 10
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(d) the manufacturer shall submit a statement of the duty paid, other than by

way of utilisation of CENVAT credit under the CENVAT Credit Rules, 2002,

along with the refund amount which he has taken credit and the calculation

particulars of such credit taken, to the Assistant Commissioner of Central

Excise or the Deputy Commissioner of Central Excise, as the case may be, by
- the 7th day of the next month to the month under consideration;

(e) the Assistant Commissioner of Central Excise or the Deputy
Commissioner of Central Excise, as the case may be, after such verification, as
may be deemed necessary, shall determine the amount correctly refundable to
the manufacturer and intimate the same to the manufacture by 15th day of the
next month to the month under consideration. ‘In case the credit taken by the
manufacturer is in excess of the amount determined, the manufacturer shall,
within five days from the receipt of the said intimation, reverse the said excess
credit from the said account current maintained by him. In case, the credit
taken by the manufacturer is less than the amount of refund determined, the
manufacturer shall be eligible to take credit of the balance amount;

(f) in case the manufacturer fails to comply with the provisions of clause (a)
1o (€), he shall forfeit the option, to take credit of the amount of duty during the
month under consideration, other than by way of utilisation of CENVAT credit
‘under the CENVAT Credit Rules, 2002, in his account current on his own,
as provided for in clauses (a) and (c); ' _
(g) the amount of the credit availed irregularly or availed of in excess of the
amount determined correctly refundable under clause (e) and not reversed by
the manufacturer within the period specified in that clause, shall be recoverable
as if it is a recovery of duty of excise erroneously refunded. In case such
irregular or excess credit is utilised for payment of excise duty on clearances of
excisable goods, the said goods should be considered to have been cleared
without payment of duty to the extent of utilisation of such irregular or excess
credit. ' . .
Explanation. - For the purposes of this notification, duty paid, by utilisation of
the amount credited in the account current, shall be taken as payment of duty
by way other than utilisation of CENVAT credit under the CENVAT Credit
Rules, 2002. : :

8.1 In the backdrop of above legal provisions, | observe that the Appellant
had availed re-credit of duty paid in cash in thei.r account current, which also
included Education Cess and S.H.E. Cess, as per clause(b) above and filed Re-
credit applic'ationé as per clausé(d). The Assistant Commissioner determined
correct re-credit amount vide various Re-credit orders as detailed at Para 1.8
of the impugned order, in terms of clause(e). It is not brought on record that
said Re-credit orders were reviewed by the Department, and hence, the same
attained finality. The clause (g) comes into picture for recovery of any amoUrit
of credit availed irregularly or availed in excess of the amount determined
under clause (e) on verification of re-credit applii:ations. The recovery
proceedings envisaged in clause (g) is confined to Re-credit orders issued in
terms of clause(e) and it cannot be invoked independently without any time
limit. The findings of the adjudicating authority that the._saﬁi notification

+Page No. 8.of 10
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erroneous and not correct interpretation of said notification. If it was found
that the Appellant was not eligible for refund of Education Cess and S.H.E.
Cess, then the JAC could have curtailed_' re-credit amount while passing Re-
credit orders or the Department could have reviewed the said Re-cre-dit Orders,
which was not done. waever, initiation of recovery proceedings under
clause(g) -after Re-_t;redit o_rde’fé '_have " attained finali’ty, is not legally
sustainable. |

8.2 | rely on the Order passed by the Ho'n’ble CESTAT, Kolkata in the case of

M/s RNB Carbides & Ferro _Alloys_ Pvt. Ltd. reported as 2021 (378) E.L.T. 474
(Tti. - Kolkata), wherein it has been held that,

“21. Looking from a perspective altogether different from the case of
valuation of excisable goods, the entire proceedings in the instant case mainly
~ relate to the recovery of amount already refunded claiming the same to be a
" case of “erroneous refund” under Section 11A of the Act. The whole-basis of -
-the Revenue that freight amount is not includible in the assessable value, as has
subsequently been held by the Supreme Court in Ispat Industries (supra), to
state that the buyer’s place can never be said to be place of removal. In our
. : view, the refund already sanctioned by relying on the judicial legal precedents -
o holdmg the field then as well as the clarifications issued by the Board, the same
+ - cannot be termed-as “erronedus refund”. In this regard, it would be worthwhile
... 1o take support from the recent decision of the Hon’ble Gauhati High Court in
. . the case of Topcem India v. UOI - 2021 (376) E.L.T. 573. In that case also,
refurid was sanctioned of the cess amount along with the basic excise duty in
terms of the exemption notifications issued in the north-eastern States. The said
notifications provided for exemption by way of refund of the duty paid through
account current (PLA). By a subsequent decision of the Supreme Court in-
- Unicom Industries, it was held that the previous decisions of the Supreme
Court in S.R.D. Nutrients case which uph¢ld exemption of the cess amount was
" held to be per incurium. As a result thereof, the Department proceeded to
recover the cess amount refund of which was already sanctioned by terming
- the said refund to be “erroneous”. The Gauhati High Court clarified the
_position .that refund already sanctioned by taking the support of the legal
precedents. holding the. field then cannot be termed as erroncous merely
because of the changc in legal position subsequently The Court noted as
- below:- : .
. “46. “Erroneous Rcfuncl” '
... The provisions of Section 11A in the context of memnt proceedmgs
~ " .have been invoked by the Department by treating the refunds granted
... earlier to the petmoners to have been granted “erroneously”. A perusal
" of the provisions of Central Excise Act and the" Rules. framed
. thereunder reveals ‘that the term erroneous has: not been defined
" anywhere. In this context, it is relevant to refer to the judgment of this
~. .Court rendered in Rajendra Smgh (supra) wherein by refemng to the
* Black’s Law Dictionary, it was held that “erroncous” means-involving
error; deviating from law. In the said _]udgmem, it is held that an order
 cannot be termed as erroneous unless it is not in accordance with law. It
_ mhcldthatlfanoﬁioerachngmaccordmmemthlawmakescertmn
assessment and determines the turnover of dealer, the same cannot be
‘branded as erroneous. In another matter, the Division Bench of this
ourt in Victor Cane Industries v. Commissioner of Taxes and Ors.,
Ahorted in 2001 SCC Online Gau 216 : (2002) 2 .GLR 69, held that
S *‘ y because the law has changed or earlier law laid down has been
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reversed, it would not entitle the revisional authority to reopen the
carlier assessments. ..

47. Another Division Bench judgment of this Court rendered similar
findings in the case of Mahabir Coke Industries, reported in (2007) 4
* GLR 515. It was held that even if subsequently the law is changed or
reversed, the assessments already completed cannot be allowed to be
opened as the law covering the field relating to exemption of tax to a
new Industry at the time of passmg of the order of assessment to be

considered...... ?

In the present case also, the Dcpartment by relying on the subsequent
decision of the Supreme Court in Ispat Industries has procwded to take
a view that frelght amount can never be included in the assessable
value. In our view, the refund already sanctioned cannot be termed as
“erroneous refund” more so in view of the fact that refund has been
duly sanctioned by the Department as per the laws prevailing then duly
supported by the C.B.E. & C. clarifications at relevant point of time.

22. In view of the above discussion, the appeals filed by the assessee are
allowed and the appeals filed by the Revenue are dismissed as withdrawn

" under the National ngatlon Policy. Since the issue has been decided on
merits, we are not examining the plea on limitation.”

8.3 By respectfully following the above decisron, I set aside conﬁrmation of
demand of Rs. 45,49,157/- under Section. 11A(1) of the act and recovery of
interest under Section 11AB /11 AA ibid '

S 9, In view of abd_ve,' | set aside the impughed order end eitew the appeal.

10. aﬁm'mﬁﬁﬁaﬂawmmaﬁ%%ﬁmmgl
10.  The appeal filed by the Appellant is disposed off as above.
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