
: : fllftr (qftq) ftr 6Frf{q,Tq[ \r{ +{r +,cdl-( }ffiq ss6 gq';:
O/O THE COMMISSIOI\TER (APPEALS), GST & CENTRAL EXCISE,

frflv ar,ff gr fi rrqq / 2nd Floor,GST Bhavan,

tq+SfrTI +s, / Race Course Ring Road,

TS+e / Rajkot - 360 001 rt"iqts mrdt

Tele Fax No. 028 I - 247 7 9 52/244 ll4ZBmail:

GT enfl-q qrtqr Tirom19r6.r-In-Appeal No.)

RAJ-EXCUS-000-APP-026-2022

27.04.2022 Ift"9 fi rrftqr
tjate ot lssue:

*qfrr+{r5irrrt, qrgtr 1ffiwl , (rctfrearuqrns/

Passed by Shri Al<hiLesh Kr:rnarrCommissioner (Appeals) ,Rajkot.

qc( sr{s/ ri5fi, ur57 sqr{tr/ v{rq-fi argt, i'*a scrrE {i6/ i-+rr<ZE< tnit-+r6-t,
<rtr+c / qrr+rn / TiSErqr ar<t sr(ftkd vrft Is. eGer t gfua' z

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central

Excise/ST / GST, RaJkot/ Jamnagar/ Gandhidham :

qffi&Effi +r crq qri rm / Name&Address of the Appellant&Respondeat : -

M/s Benlto Ceramlc p1rt Ltd, Behtnd Sorlgo Ceramlc, Lakhdhlrpur Road Natlonal Hlghway 8-A Morbl'

363642.

rs sra{rsrftil t qfu( +t qfr ffiC-r a-Qt t sqftr Erffi z srltrfi'or h Tcff qftq <raq 6'( s-.6'-fl 11 7

ili'EiabilasLr#"dA'bi tiiit tjiiiei-iri-Aiirieil-mti fiib'an alipeal to the appropriate authority i.d the following
wqy.

ffiWd$#tr ffir*ffi r.n**ffiTffiFffitr 5m wftftm' 1e44 n qm 3sB +

$Bp"?Thtj"9Hlf"??"?Ir'BBf"*ilfii:fr%$tE"Iate 
rribunar undir section 35B or cEA' 1e44 / under section

T{frtr{u1 q-€qi-{-{ t qqftr-d sifr qr11n frqr qe', ti;*t vrrcr U6 qi +ffi( qflmq qr+rfu+.wr ft Ac}q ft6, * *1+ ;t
z, wR.*lg<w, Ttkd, frfiqrfiqrRq l/
The soecial bench of Customs, Excise & Service Tax Appellate Tribunat of West Block No. 2, R.K. 51qm, New
Delhi-rn all matters relating to'classilication and valuahon.

ffi , s#,{*sffi ,H#*,w# *ffi #_w "H#ff"ffi-ffiy* 
qn+{ arqrtu{wr

E?."ts#"tshtifl#"o3"n,*,glf$*gm-rBd6i"tr"&"*yff SffiSSp"",[?F AtH"fSJgPSfr+S *'nT"yiUJ
above

<Frs€q-{q.fr. trr<T

;F' i{fl-{rq,r{{{ierr
Appeal /File No.

v2m7tRAJtzozt

qr?qr+lfrri6 /
Date of Order:

(B)

DIN-20220464SXo000777C9A

Tq-<rimt /

OIONo.

tttBBlAct2020-21

Section

G-{iF/

Date

t2-02-2021

29.04.2022

It

q

(A)

0

(u)

(iii) sffiq ;qrqrfu{-rsr * scer Brftf, qRT 6-d + frq Ar*q Eeffir {IE.F t3rft{l,ljl{cr{ft , 2.ool, + ft{{ 6 -F 
3ffi-d fr^trltd

i#'rlircr-bi:i dt=iittf+dit6+itqrqmr'ffi]Eq+'s+.dtsiq\.dcR+rrnr,'s€tffitwtqU ,sr{ficT''T

fl.Tly#txffiffi.'
ffifi-t;qrnfti6drff cgq
+ftr i t-iG-( ErE rr E rarq, ti ft ss qrrcr ri dEr s
f€ii + Rq qits-{-T{-h {r{ soo/- rrrq 6r Fftffik {fi qqr 6<tr Etn I /

Hm ffi m$#s#* F+ffit H+q$ffi'#t * #.S$+nffi *H ?tu m*s hi s
tq+cfrcqr-rFrdd-ftqQql dktrtt+'qt+rlqfixtitfifrrc, wttQ-1rr1-+tlt( ,qrqfiIqFrqR(qTrlrrrgmilr, S

ffi 'ffi ffi Hffi Hrffiffi Hffi#qffi Hffi ffi 'ffi ;####
*iftwcnertfurqrftqq-6tddfd-(qftfrq*rqrftr+,<orfi crrqrktrt r{dr{F 3lreer (F- afigt) Stfig3Ir+fi-q=rhHTaT
s 0 0 / - \cq 

'rT 
fr?itfod {fi qir sc{r ilrn I /

r6i{qq

a

t1l of
s.T.s as

the



(i) G(qft)ftrrc.ree4ft$r<rB6 ffsc-Eredt ,r, * ;l,iu***Tftq+{,t-+m<l.tqf{rfr,- r,ee-A,+ft{qe(2)
qt9(2A)h<-ecRqtfoacr{s.t.-z*ftqrq?ilft\'?isq+mqqrgm,?ffiqssrq{i6arw{rurgt 1+{kl ,fidl-?rstrrs116
Ertr crfu{ qfter ff cRnt {ffi frt tg+t t t|t cR y{fim frfi sGsl s{f{ qrq-o ara r5m-+ ur5t a{T{r lqrgs, lr*tq ssrq
rrwz ++r+<, aFr qftflq qqrfud<or * ur:p6 qd 6<t +r fi?qr tt ffi 3rftcr ff-cR ft qrq t ddi 6,,rfi arft r i
the aooeal under sub section (2) and t2Al of the section 86 t] e Finance Act 1994. shall be filed in For ST.7 as
orescfibed under Rule 9 Ql eg',j,/ll of the Serrrice Tax Rules. 1994 and shall be ac6omoanied bv a coov of order
'of Commissioner Centraf Excis'e dr Commissioner, Central'Excise (Appeals) (one of ritrich sh-alt be'd certified
copy) and copy of the order passed by the Comririssionerauthorizinl-the Aisistant Commissioner or Deputy
Coiiinissionei"of Central Excise/ Service Tax to file the appeal before "the Appellate Tribunal.

frqr $Ffi, *;*q sffr< {rtr \r{ +-{ffi( 3Tftftq rfifutr<ur l&l } cft'3Tffi + cm+ t'tFftq irerrE $q' aftfi-fi 1s44 fr
ura 3tqq + 3tilf-d, + fr ffi'{ Brfafi-{c, 1ee4 ff fi(T 83 + 3iFi-d t-qffi( + fr qrl ff rrt t, <R qrtsT h vft BTfi-frq

fit65<ur{ irfrqs<tirrrqs-ccrE {ffiza-{rfi{trr+' ro xRsrd (1or), wrcilTqd'{cirr ffict, qr!rct-{r, wq+{f,lrqt{r
ffi( f , tr t.rcn ftIr vrq, q{t ft E{-trm + rffi qqr 6_qr+ {rfi qiGE tc <riir E€ 6trs tcs + B{ft-d r Ar

An*q v.nm-$ra, qr{ +{rfi1 * 3i-d,t( "ci'T ftS rrq {G' t fts qnfrfi t(i) trr<r rr dt fi aiark rrq
iiil ftrlawqrft ft .r€.rc-(<rfsl
(iii) iqie trqr lti^rrqr+ft h ftqq e h oieft tq r+.c
- <qrtqfrrverra*xraqr<-frfi-+ t{"zl 3Tf*fr{qzora hqrcqtT+ffieTfi-frqyrffi*irqwG-qrftft{
H"r( Brfi gd. 3rfi-m,ir qrq {€r ffrrz

For an appeal to b6 filed beford'thi: CBSTRT, under Section 35F of the Central Excise Act, 1944 which is also
made apilicable to Service Tax under Section 83 of the Finance Act. 1994. an aopeal aeainst this order shall lie
before t}le Tribunal on Dawlrent of loo/o of the dutv demanded where dutv br duiv and ienaltv are in disoute. or

8..,1flfl;*i.ffinalty^afone 
is in dispute, provided the emount of preldeposif payatile woritd be subj'ect t'o a

Under Central Excise and Service Tax. "Dutv Demanded" shall include :(il amount determined under Sectiori 11 D:(ii) amount of erroneous Cenvat Credit takin:(in) amount pavable under Rule 6 of the Cenvat Credit Rules
..- P5ovided further.that fhe-provisions of this Section shall not apply to the stay application and appeals

pending before any appellate authbrity prior to the commencement of the Finance (No:2) Att, 2014.

wrcc q.(sr< drq-.r<mq a{rq<{ :

Revlslon aoo-llcatlon to Government of Indla:
*r qrtqr fi tt-ttF"rqrR+l n5fr&d qlrct t,+frq qqr< tl-ot qftFqq,t-g9+ -fr snr :sgp h qqqc-trs h affiffi{T( (k{.
qrr( IrFi-r{, s{tterur qr{{{ tfi{,Ff{ q?rtrq, (rtrcE RqFr, in"fi dfilm, 

'frT{ frc q-eE, dsq m-.t, Tt RiFft- 1 tooo 1, 6 ftqiqFnqrt*(rt /-
$-.revisioh-'qppfication lies to ttre Under Secretary, to the Govemment of India. Revision Aoolication Unit.
y'"."0".q.[f,{EB"??"?:{ffi:r'ilb.'8gi6t*a 

fllT"Tf""*}Frxst"k*n"Et{*r-s"lntF.ils$t"'$"rEi::,1']"I*s*Bl
section ll) ofSection-3sB ibida

ffi EHEESffiffi Hy# #HSmHTrf ,ffiE
TsR T6 Cqrfr fi {-6'ffr4 fi crw rlt /
In qaSe of any loisg of goods, whgre the loss gccurs in transit from a factory to a warehouse or to another factorvor trom one warehouse 

!o^q1_o$-t-e1-$_t5ing the course of processing of tht gbods-in-a wareliouse b;in if&;a'ewhether in a factory or in a warehouse

ES +.aqH_W * tr,O trftS$ff"} frffirr t rftn ri qm q< $rt rrt *;ftq vtqr< $",F + g;c r Fd-c I * qrr+ +,iil qrril 6' qr6r Ffi'dl {rg qr et{ Efi Ff{ffil fi lr{t tst /
H.i3fr'""J.'.'P*".fl[1i9""f":r:lnrug*"]"'osHfilfld,* ffi,ft%ty.ffi:BTilgf"?*"iqt"l$*ft,8fu8",e+cisabre
5 sm< {6 Er'{.-i-ff{ t6g forr wce + Ercr, iqrm qr rrcn dr qrq ffi fu'{r rrqr ;t rln case ot goods exported outsidelndia dxport to NEpal or Bhutan, without |avment of dury.

(ii)

(c)

(i)

(ii)

(iii)

(iv) +,qH,wffi F,I #,H.,m *-$iH *ffi ffi#Hffi* * $,HBffi$
of duW-on final products under the orovisions

the Commissibner (Appeals) on of after, ilie

(v) 3nt<T
STItur

u

a copy
, uncler

may

s
qGr

Erfu{ fi+ + {dfltrd

1

ln No.
on

+

9of

AS

drr t qT;IT Efrilry
ETTffT

(vr)

(D)

(E)

(r)

(G)

S+"fr{ar .rErqn :F sm ffiqfur fuiifca-nw fr -q-+rrfi ft qrfi qrBs 
r

Eril qFM {?fixr eifi frrc' Fqt qr strt 6"c Et-il FcE 2oo /- it $rf,rr Riqr erq qt< qft rtqr <+q qr+, firq Fqt + q1-qr A fr Fq+l0oo - / +r qiril{ fr{r qrtrr

ffis5fiH'SifHht:1"ddbil#h;t&if,?ffiffi.i.0r%ft,14'rs#L?;?fl% ffx""'"""'8i3ffiJnt 
invorved in Rupees one

BrAtil
E-{i

i6t

ffi, t1.e'15, 
+ q-d{+-I * v-ger< ne urtn q'?i err{ qrtcr ft vft c-( fu*fud 6.so ac} sT

3"'l,l'r"0"'"ti*Bo#r"rtgHfr'.q Hirfiflf ,!f,e?.t1[!sre,o#,:*ltt ".ise"tfl$;:ttnay*".tgf],lt"h:* .

ffi#***ffi ffi.trfffi-ffi#m,*,rmrr fr&r frqr*ff, rgez t sFr( G grq dqFlm qrrdi fr
Attention is also invited {o the.ryles cgver.inlq these*gha other related matters contained in the Customs, Exciseand Service Appellate Tribunal (Proce<IuielRulCa, l9EtZ.

sq

For
.rnwww

qq6, frqd slr< a-+fldq xrqqrdt + frq, sr+{Ftr fun{ftq aqlrR?

i-e]$J16!g llilS_of appeal to the higher appellate authorit5z, tl:e
www.cDec.gov.lnmay

t -,1t" t



Appeal No: V2/ 117/RAJ/2O21

The present appeal has been filed by M/s Benito Ceramic (hereinafier

referred to as Appellant') against Order-in-Original No. lllBBlACl2O2O-

21 dated I2.O2.2O21 (trcreinafierreferredto as 'impugned order') passed by

the Assistant Commissioner, Central GST Division-Il, Morbi (hereinafier

referred to as'adjudicating authority') .

2. The facts of the case, in brief, are that the Appellant was engaged in

manufacture of Ceramic Floor & Wall Tiles falling under Chapter Sub

Heading No. 69071010 of the Central Excise Tariff Act, 1985 and was

holding Central Excise Registration No. AACECB6315JEM001. During the

course of investigation conducted by the officers of the Directorate General

of Central Excise Intelligen ce, Zonal Unit, Ahmedabad (DGCEI in short) in

the case against a tile manufacturer viz. Mls. Specific Ceramic Ltd, Karoli,

Gandhinagar, the officers carne across some suspicious bank accounts. On

gathering further information about these accounts and their analysis, it

was observed that these accounts pertained to certain "Shroffs" (Cash

Handlers) and cash transactions of several Crores had been made through

these accounts apparently on behalf of various tile manufacturers.

Accordingly, simultaneous searches were carried at the Shroffs premises

and some of the connected people subsequently. During the searches and

the investigations conducted thereafter, it was revealed that most of the

cash deposits in these bank accounts of 'shroffs' were pertaining to the

clandestine removal of finished goods by the tile manufacturers situated at

Morbi. These shroffs used to deliver the amount received to some brokers

who would finalty hand over these arnounts to their client manufacturers,

after deducting their commission.

2.I Common investigation against the manufacturers involved in such

clandestine removal of tiles was carried out on the basis of analysis of these

documents viz. diaries, registers recovered from Shroff s/broker's premises.

Investigation carried out revealed the amount and date of cash deposits,

station from where such amounts were received and details of beneficiary

manufacturers, to whom such cash were handed over by

brokers/middlemen. As a result of common investigation, names of 186

such tiles manufacturers were identified. The Appellant is one of such

manufacturers who had received cash as sale consideration against

s of tiles through the bank accounts of the-Shroffs

:Y.
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Appeal No: V2/ 117/RAJ/2021

2.2 Based on outcome of common investigation, the quantification of

Ceramic Tiles illicitly manufactured and clandestinely cleared by the

Appellant to various buyers has been done taking into account the sale

consideration of Rs.1,LL,99,654f - received illicitly in cash in the bank

account of M/s Shree Ambaji Enterprise,Mls P C Enterprise, and M/s K N

Brothers, all shroffs, which was thereafter withdrawn in cash and routed

through the middlemen/brokers to be handed over to the various

authorised representative of Appellant No. 1 during the period from

January-2015 to December-2Ol5. Such clearances involved total Central

Excise duty amounting to Rs. 13,99,380/-.

3. Show Cause Notice No. DGGIIAZU lGroup-C/Benito/36-4212O19-2O

dated 24.10.2019 was issued to the Appellant calling them to show cause

as to why Central Excise duty amounting to Rs.13,99,380/- should not be

demanded and recovered from them under proviso to Section 11A(4) of the

erstwhile Central Excise Act, 1944 (hereinafi.er referred to as "Act") along

with interest under Section 11AA of the Act and also proposing imposition

of penalty under Section l1AC of the Act and fine in lieu of confiscation

under Section 34 of the Act.

3.1 The above said Show Cause Notice was adjudicated vide the

impugned order wherein the demand of Central Excise duty amounting to

Rs.13,99,380/- was confirmed under Section 11A(4) along with interest

under Section 11AA of the Act. The impugned order imposed penalty of

Rs.13,99,380/- under Section 1lAC of the Act upon the Appellant with

option of reduced penalty as envisaged under provisions of Section 11AC of

the Act.

4. Being aggrieved with the impugned order, the Appellant has preferred

appeals on various grounds, inter alia, as below:-

(i) The adjudicating authority has relied upon Statements of Shroff,

Middleman/Broker and Partners while confirming the d"emand

raised in the show cause notice. However, the adjudicating

authority has passed the order without allowing cross examination

of Departmental witnesses in spite of specific request made for the

same. It is settled position of law that any statement recorded

under Section 14 of the Central Excise Act, 1944 can be admitted

evidence only when its authenticity is established under

i
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Appeal No: V2/ 1 17/ RAJ/2O2 1

provisions of Section 9D(l) of the Act and relied upon following

case laws:

(a) J.K. Cigarettes Ltd. Vs. CCE - 2OOq (2421 E.LT 189 (Del)

(b) Jindal Drugs Pvt Ltd -2016 (34O) E.L.T. 67 (P & H)
(c) Ambika International - 2018 (361) E.L.T. 90 (P & H)

(d) G-Tech Industries - 2016 (339) E.L.T. 2O9 (P & H)

(e) Andaman Timber Industries -2O15-TIOL-255-SC-CX
(f) Parmarth Iron Pvt. Ltd - 2OlO (255) E.L.T. 496 (An.)

(ii) In view of the provisions of Section 9D of the Central Excise Act,

1944 and setfled position of law by way of above referred

judgments, since cross examination of departmental witnesses

were not allowed their statements cannot be relied upon while

passing the order and determining tlle dutlr amount payable by it.

Especially when, there is no other evidence except so called oral

evidences in the form of those statements. Therefore, in view of the

above, impugned order passed by the learned Assistant

Commissioner is liable to be set aside on this ground too.

(iii) That the adjudicating authority has not neutrally evaluated the

evidences as well as submission made by it but heavily relied upon

the general statements of Shroff, Middleman/Broker, exculpatory

statements of directors as well as only scan copy of private records

of Satish and Satish, K. N. Brothers and Ambaji Enterprises

reproduced in the SCN.

(iv) That in the entire case except for so called evidences of receipt of

money from the buyers of tiles that too without identity of buyers

of the goods as well as identity of receiver of such cash from the

middleman, no other evidence of manufacture of tiles,

procurement of raw materials including fuel and power for

manufacture of tiles, deplo5rment of staff, manufacture;

transportation of raw materials as well as finished goods, payment

to all including raw material suppliers, transporters etc. in cash,

no inculpatory statement of manufacturer viz. appellant, no

statement of any of buyer, no statement of transporters who

transported raw materials, who transported finished goods etc' are

relied upon or even available. It is settled position of law that in

absence of such evidences, grave allegations clandestine removal

t sustain. It is also settled position of law that grave

d"
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Appeal No: V2/ 117/RAJ/2021

allegation of clandestine removal cannot sustain on the basis of

assumption and presumption and relied upon following case laws:

(a) Synergy Steels Ltd.- 2O2O (372) EIT 129 (Tri. - Del.)
(b) Savitri Concast Ltd. - 2015 (329llELT 213 (Tri. - Del.)
(c) Aswani & Co. - 2015 (3271ELT 81 (Tri. - Del.)
(d) Shiv Prasad Mills Pvt. Ltd. - 2Ol5 (329) ELT 250 (Tri. - Del.)
(e) Shree Maruti Fabrics - 2OL4 (311) ELT 345 (Tri. - Ahmd.)

(v) That it is not a matter of dispute that Tiles were notified at Sr. No.

58 and 59 under Notification No. 49|2OO8-C.E.(N.T.) dated

" 24.12.2008 as amended issued under Section 4A of the Central

Excise Act, L944. Accordingly, as provided under Section 4A ibid

duty of excise was payable on the retail sale price declared on the

goods less permissible abatement@45%. Thus, duty of excise was

payable @ 12.360/o (upto 28.02.2015) and @ l2.5Oo/o with effect

from 01.03.2015 on the 55% of retail sale price (RSP/MRP)

declared on the goods/packages. That the investigation has

nowhere made any attempt to find out actual quantity of tiles

manufactured and cleared clandestinely. No attempt was made to

know whether goods were cleared with declaration of RSP/MRP or

without declaration of RSP/MRP on the goods/packages. There is

no evidence adduced in the impugned show cause notice about

any case booked by the metrologr department of various states

across India against appellant or other tile manufacturers that

goods were sold by it without declaring RSP/MRP. Though there

is no evidence of manufacture and clearance of goods that too

without declaration of RSP/MRP it is not only alleged but also duty

is assessed considering the so called alleged realised value as

abated value without any legal backing. Neither Section 4A ibid

nor rules made there under provides like that to assess duty by

taking realised value or transaction value as abated value and the

investigation has failed to follow the said provisions. Therefore,

sake of argument it is presumed that if RSP/MRP was not declared

on packages then also it has to be determined in the prescribed

manner i.e. as per Section 4A(4) read with Rule a(i)of Central

Excise (Determination of Retail Sale Price of Excisable Goods)

Rules, 2OO8 and not by any other manner. As per the said

provisions, highest of the RSP/MRP declared on the goods during

the previous or succeeding months is to be taken for the purpose

of assessment and in absence of other details of quantit5r etc. such

*
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Appeal No: V2/ 1 17/ RAJ/2021

realised value duty cannot be quantified. In any case duty has to

be calculated after allowing abatement@ 45%.

(vi) That all the allegations are baseless and totally unsubstantiated,

therefore, question of alleged suppression of facts etc. also does

not arise. None of the situation suppression of facts, wilful mis-

statement, fraud, collusion etc. as stated in Section 11A(4) of the

Central Excise Act, 1944 exists in the instant case but it is alleged

suppression of facts in the impugned notice based on the above

referred general allegation.

4. Personal Hearing in the matter was scheduled in virtual mode on

O5.O4.2O22. Shri P.D. Rachchh, Advocate, appeared on behalf of the

Appellant. He reiterated the submissions made in appeal memorandum in

respect of the appeal as well as synopsis submitted by him.

5. I have carefully gone through the facts of the case, the impugned

order, the appeal memorandum and written as well as oral submissions

made by the Appellant. The issue to be decided is whether the impugned

order, in the facts of this case, confirming demand and imposing penalty on

Appellant is correct, legal and proper or not.

5.1 I find that the present appeal was filed with this office on 24.O6.2O2L

whereas the impugned. order has been communicated by the department

and received by the appellant on 22.O2.2O21. Hence, the present appeal has

been filed by the appellant after 60 days from the date of communication of

impugned order. Further, the appellant has filed an application for

condonation of delay in filing appeal wherein they relied upon the decision

dated 27.04.2021 of Supreme Court in the Suo Moto matter. Fgrther, the

Board vide Circular No. 157 ll3l2O21-cST dated 2O.O7.2O21 has clarified

that the extension of timelines granted by the Hon'lcle Supreme Court vide

its Order dated 27.04.2021 is applicable in respect of any appeal which is

required to be fi1ed before the appellate authority under GST Laws. Thus,

the timelines for filing of appeals have been extended until further orders

and therefore the appeal filed by the appellant is considered to have been

filed within the time. Accordingly, the application for condone in delay, for

filing appeal against impugned order, is accepted and delay in filing appeal

i
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Appeal No: V2/ 117/RAJ/2021

6. On perusal of records, I find that an offence case was booked by the

officers of Directorate General of Central Excise Intelligence, Ahmedabad

against Appellant for clandestine removal of goods. Simultaneous searches

carried out at the premises of Shroff / Brokers / Middlemen situated in

Rajkot and Morbi resulted in recovery of various incriminating documents

indicating huge amount of cash transactions. On the basis of investigation

carried out by the DGCEI, it was alleged that various Tile manufacturers of

Morbi were indulged in malpractices in connivance with Shroffs / Brokers

and thereby engaged in large scale evasion of Central Excise duty. During

investigation, it was revealed by the investigating officers that the Tile

manufacturers sold goods without payment of duty and collected sale

proceeds from their buyers in cash through said Shroff/Brokers/

middlemen. As per the modus operandi unearthed by the DGCEI, the Tile

manufacturers passed on the bank account details of the Shroffs to their

buyers with instructions to deposit the cash in respect of the goods sold to

them without bills into these accounts. After depositing the cash, the buyers

used to inform the Tile manufacturers, who in turn would inform the

Brokers or directly to the Shroffs. Details of such cash deposit along with

the copies of pay-in-slips were communicated to the Tile manufacturers by

the Customers. The Shroffs on confirming the receipt of the cash in their

bank accounts, passed on the cash to the Brokers after deducting their

commission from it. The Brokers further handed over the cash to the Tile

manufacturers after deducting their commission. This way the sale

proceeds was allegedly routed through Shroffs/Brokers/middlemen.

7. I find from the case records that the DGCEI had covered 4 Shroffs

and 4 brokers/middlemen during investigation, which revealed that 186

manufacturers were routing sale proceeds of illicit transactions from the

said Shroffs/Brokers/Middlemen. I find that the DGCEI has, inter alia,

relied upon evidences collected from the premises of Shri K.N. Brothers,

Rajkot, Shroff, and Shri satish Patel of MlsAngel, Morbi, Broker, to allege

clandestine removal of goods by the Appellant. It is settled position of law

that in the case involving clandestine removal of goods, initial burden of

proof is on the Department to prove the charges. Hence, it would be

pertinent to examine the said evidences gathered by the DGCEI and relied

upon by the adjudicating authority in the impugned order to confirm the

demand of Central Excise duty.

:l'.
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7.1. I Iind that during search carried out at the ofhce premises of M/s K.N.

Brothers, Rajkot, Shroff, on 22.12.2OI5, certain private records were seized.

The said private records contained bank statements of various balk

accounts operated by M/s K.N. Brothers, sample of which is repioduced in

the Show Cause Notice. I find that the said bank statements contained

details like particulars, deposit amount, initiating branch code etc. Further,

it was mentioned in handwritten form the name of cit5r from where the

amount was deposited and code name of concerned middlemen/Broker to

whom they had handed over the said cash amount.

7.2. I have gone through the Statement of Shri Lalit Ashumal Gangwani,

Owner of M/s K.N. Brothers, Rajkot, recorded on23.12.2Ol5 under Section

14 of the Act. In the said statement, Shri Lalit Ashumal Gangwani, inter

alia, deposed that,

'Q.5 Please giue deta;ils about gour work in M/ s Ambaji Enterprise,

Rajkot and M/ s K.N. Brothers, Rajkot.

A.5. ... ... We haue opened the aboue mentioned 9 bank accounts and
giue the details of tlese accounts to the Middlemen located in Morbi.

These middle men are uorking on behalf of Tile Manufacturers located

in Morbi. These Middlemen then giues our Bank details to the Tiles

Manufacturers of Morbi tuho in firn further passes these details to their
Tiles dealers located all ouer India. The Tiles dealers then deposit cash

in these accounts os per the instruction of the ceramic Tiles

Manufacturers who in turn inform tLe Middlemen. The Middlemen then

infonn us about the cash deposited and the name of the citg from uthere

ttrc amount has been deposited. We check all our bank accounts through

online banking sAstem on the computer installed in our office and take

out the pintout of the cash amount deposited duing the entire dag in

all the accounts and mark the details on tLrc printouts. On the same day,

tatest bg 75:30 hours, we do RTGS to either M/s Siddhanath Agencg

and or to M/ s Radhegshgam Enterpises in Sakar Complex, Soni Baza1

Rajkot. In lieu of the RTGS, M/ s Siddhanath Agencg and or to M/ s

Ra.dheyshyam Agency giues the cash amount. The said cash is tLrcn

distributed to concerrt Middlemen.

Q.6: Please giue details of persons ttttrc had deposited the'amount in

aourfirms.

A.6. We are not aware of ang persons wla had deposited the cosh

amount in our bank accounts, the ceramic Tile Manufacfurers direct the

said parties to deposit tlrc amount in cash in these accounts. As alreadg

stated aboue, we had giuen our bank accounts details to the middle man

ruho had in turn giuen these numbers to tle Tile Manufacturers."

7.3 I find that search was carried out at the office premises of shri satish

Patel of M/s Angel, Morbi, a broker/middlemen on 23.12.2015 and certain

cords were seized. As reproduced in the Show Cause Notice, the
-x,

.il

3
4

Page 9 of 21

b
I



Appeal No: V2/ 117/RAJ/2021

said private records contained details like name of bank, cash amount,

place from where the amount was deposited in bank, name of the person /

authorized representative who collected the cash from him, date on which

cash was handed over and name of the beneficiar5r of Tiles manufacturer of

Morbi.

7.4 I have gone through the Statement of Shri Satish Patel of M/s Angel,

Morbi, recorded on 23.12.2015 under Section 14 of the Act. In the said

statements, Shri Satish Patel of M/s Angel, Morbi, inter alia, deposed that,

Statement dated 2 3. I 2.20 I 5 :

"Q.6; Please give the details about your work in luI/s Angel, Akshardham

Shopping Centre, Near Rewa Township, Sanala Road, Morvi.

A.6: From the said address, I am working as a mtddlemen for facilitating the

delivery of cash between various shroff situated in Rajkot and tiles manufacturers

situated in or around Morvi. My work is to collect cash amount on behalf of
various tile/ceramic manufacturers as well as traders from, the shroff situated at

Rajkot. Ifurther state that I am having my business dealingwith the firms acting

as shro.ff in the name of lul/s Ambaii Enterprises and lul/s K N Brothers, which are

situated in Rajkot. These shrofffirms are operated by Shri Laitbhai A Gangwani.

Ifurther state that I have number of clients in Morbi. Majority of my clients are

engaged in manufacturing or trading of tiles/ceramic goods.

Q.7 Please stqte about the percentage of commission received by you against

Receipt and delivery of Cash amountfor and on behalf of your Clients?

A.7 I state that I receive the Commission amount of Rs. 50/- on the amount of
Cash of Rs. I (One Lakh Only) delivered to our clients.

8.8. Please explain in detail how you caruy out the process of
collecting/delivering cash to your clients.

4.8. I state that I act as a middleman between shroff and my clients who are

manufacturer or traders of tiles. My clients approach me and inform that their
certain amount of money has been deposited In the accounts of the shroff i.e. lul/s

K N Brothers and I[/s Ambaji Enterprises. Accordingly, I approach ]Ws K.N.

Brothers and lils Ambaji Enterprises to deliver the cash amount to my clients.

Ifurther state that our shroff, luI/S K.N Brothers and \ttl/s Ambaji Enterprises hove

given me a bank account number and the said number was given by me to my

clients Accordingly, dealers/buyers of the tiles manufacturers (who are my

clients) deposits the cash amount in the said account of shroff as per the

instructions of the Ceramic Tiles manufacturers. My clients then inform me about
"the cash deposited and the name of the city from where the amount has been

deposited. And once the said amount is deposited in the account of our shrffi my

work is to receive the cash.from shroffand deliver the same to my clients. I.further
state that generally Shri Jayesh Solanki of lul/S K N Brothers used to deliver the

cash to me.

Further, on being asked I state that the cash amount was deposited by the dealers

/ btryers o.f the Tiles for delivery of the same to the concerned Ceramic Tiles

Manufacturers against their illicit receipt of the excisable goods i.e. Ceramic

undervaluing said goods.

'!r
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Q.9. Please give the details of persons/ Ceramic tiles manufacturers for whom

you have received the amount in Cash.

A.9. We maintain Rojmel Account containing of cash amount collected.from the

buyers of Ceramic Tiles Manufacturers/Traders. The said Rojmel Account has

already been withdrawn during the course of Panchnama drawn at my ffice
premises on 23. I 2.201 5.

Q. 10. Please provide the name of the manufacturer for whom you are collecting

the cash.

A.10. Iprovide the name of the persons, the name of the tile manufacturers to

whom they belong and their mobile numbers in the table below.

S.lVo. Name of the
person

Name of the manufacturer Mobile No.

01 Amrishbhai Benito Ceramic, Morbi 9099088220
o2 Bharatbhai Antilla Ceramic, Morbi 7046022231
o3 Vinubhai A 110 Sanito Morbi 9825492526
o4 Dhruubhai Atom Ceramic 9537743244
05. Bhanubhal Suluenia Ceramic 9979021307
o6 Dhruubhai and

Shaileshbhai
Torento Ceramic 9227800742

07. Bharatbhai Edmark Ceramic 9099986963
o8 Ranibhai Gold Stone Ceramic 98256991s2
09 Hirenbhai Corona Ceramic 9978945602
10 Kanibhai Sulix Ceramic 9904782186
11. Bipinbhai Keuin Ceramic 9909908789
12. Kiitbhai Samsanq Ceramic 9376533339
13 Manojbhai Surani Ceramics 9825312012

14 Kishanbhai Matrix Ceramics 9978517771

15. Mukeshbhai Orbit Ceramics 9825335044
16. Mansingh Nalco Ceramics 9879598706

17. Viiaubhai Hollis Ceramics(HLs) 9726532322

Q.1 t . Give the details of cash handed over to all the above said middlemen.

A.11. I state that I have not maintained ledger account, manufacture wise or

trader wise and I am not in position to give amount of cash received from shro.ff

and handed over to my clients. However, I have maintained date-wise ro.imel, in

loose sheets, in respect of amount of the cash received by me, for my client,,from

the shroff as well as the cash delivered over to my client. Two types of rojmel

sheets have been maintained by me.

One set of rojmel sheets having'sunora heading are showtng |he amounts

receivedfrom dffirent shrffi.for dffirent clients during the period.from 29-12-

2014 to 22-08-2015. Similar sheets without any heading have been maintained

for the onward period upto 2l-12-2015. The first column shows the amount

received from shroff The second column has the mention of " H" or " A" or tt 
B 

t'

or "5" or "SBI" which represent the Bank name in whose accounl the cash

amount has been deposited to he shroff, I clarify that, 'H' represents HDFC

BANK, CA'represents AXIS BANK, " P" represents PUNJAB NATIONAL BANK,

or "SBI" represents STATE BANK OF INDIA, "8" represents BANK OF

and so on. The third column shows the placefromwhere the tile dealers

:i:

3l
A

the cash amount and the fourth column shows the name of the
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manufacturer of tiles or dealers of tiles and/or the name of their representative,

located at Morbi to whom the cash is to be delivered. I would like to add that

wherever the cash has been delivered directly to the tile manufacturer. there is a

mention of .p at the appropriate place alongwith the name of representative and

the name of the tile manufacturer.

" Second set of rojmel sheets having are mainly containing the details of
disbursement of cash to my clients. The.first two column are in respect of Angadia

trans.fers and do not relate to tile dealers. The third column is the amount

reimbursed to the persons whose names are shown in column number.four. These

sheets are available with me onlyfor the periodfrom 01-01-2015 to 21-12-2015

as such sheets for the past period were destroyed after settlement of accounts.

To illustrate the transaction mentioned therein, the entry number l7 written

in Gujarati, on the sheet for the date 29-12-2014 is reproduced below:

41/800 P Kolkata Bhanubhai Silvania

I explain that '41/800' stands.for Rs. 4l ,800/-. which has been deposited in

'P'i.e. PUNJAB NATIONAL BANK account of our shroff i.e. lvI/S K.N.Brotherg,

by the dealer/ buyer of ceramic tiles. I further explain that the said amount has

been deposited from 'Kolkata' Kolkata city Further, capital letter .p written in

fourth column stands for manufacturer/.factory owner of ceramic tiles, and fifth
column 'Bhanubhai' stands for Shri Bhanubhai who is the representative person

qf the tile manufacturer. Further the last column 'Silvania' stands for lt4/S

Silvqnia Ceramics, Morbi, who is the tile manufacturer for whom the cosh has

been sent by the dealer/ buyer.
. To sum up the transaction in nutshell, I explain that the above referred entry

shows that on 29-12-2014, on amount of Rs. 41800/- was deposited in WS
KN.Brother's Account (shrffi, maintained in PUNJAB NATIONAL BANK, from
the dealer/ buyer of tile based at Kolkata, which is meant to be delivered to the

tile manufacturer, luI/s Silvania Ceramics of Morbi. The name of the responsible

person of the said tile manufacturer is Shri Bhanubhai.

8. On analyzing the documentary evidences collected during search at

the office premises of M/s K.N. Brothers, Rajkot, Shroff, and Shri Satish

Patel of M/s Angel, Morbi, broker/ middlemen, as well as deposition made

by Shri Lalit Ashumal Gangwani, owner of M/s K.N. Brothers, and Shri

Satish Patel of M/s Angel, Morbi in their respective Statements recorded

under Section 14 of the Act, I find that customers of Appellant had

deposited cash amount in bank accounts of Shroff M/s K.N. Brothers,

Rajkot, which was converted into cash by them and handed over to Shri

Satish Patel of M/s Angel, Morbi, Broker/Middlemen, who admittedly

handed over the said cash amount to Appellant.

8. 1 On examining the Statements of Shri Lalit Ashumal Gangwani, owner

of M/s K.N. Brothers, Rajkot, and Shri Satish Patel of M/s Angel, Morbi, it

is apparent that the said Statements contained plethora of facts, which are

in the knowledge of the deponents only. For example, Shri Satish Patel of

every entry written

gave details of when
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and how much cash was delivered to which Tile manufacturer and even

concerned person who had received cash amount. He deposed that he used

to hand over cash received from Shroff to Shri Amrishbhai of M/s Benito

Ceramic, Appellant herein. It is not the case that the said statements were

recorded under duress or threat. Further, said statements have not been

retracted. So, veracity of deposition made in said Statements is not under

dispute.

8.2 I find that the Appellant had devised such a modus operandi that it

was almost impossible to identify buyers of goods or transporters who

transported the goods. The Appellant used to inform M/s K.N. Brothers,

Rajkot, Shroff, or Shri Satish Patel of M/s Angel, Morbi, Middlemen, about

deposit of cash in bank accounts of Shroff on receipt of communication from

their buyers and such cash amount would reach to them through

middlemen/brokers. When cash amount was deposited by buyers of goods

in bank accounts of Shroff, the same was not reflected in bank statements,

as emerging from the records. So, there was no details of buyers available

who had deposited cash amount in bank accounts of Shroff. This way the

Appellant was able to hide the identity of buyers of illicitly removed goods.

It is a basic common sense that no person will maintain authentic records

of the illegal activities or manufacture being done by it. It is also not possible

to unearth all evidences involved in the case. The adjudicating authority is

required to examine the evidences on record and decide the case. The

Hon'ble High Court in the case of International Cylinders Pvt Ltd reported

at2010 (255) ELT 68 (H.P.) has held that once the Department proves that

something illegal had been done by the manufacturer which prima facie

shows that illegal activities were being carried, the burden would shift to

the manufacturer.

8.3 It is also pertinent to mention that the adjudicating authority was not

cond"ucting a trial of a criminal case, but was adjudicating a Show Cause

Notice as to whether there has been clandestine removal of excisable goods

without payment of excise duty. In such cases, preponderance of

probabilities would be sufficient and case is not required to be proved

beyond reasonable doubt. I rely on the Order passed by the Hon'ble

CESTAT, Banglore passed in the case of Ramachandra Rexins Pvt. Ltd.

Reported as 2013 (295) E.L.T. 116 (Tri. - Bang.), wherein it has been held

In a case of clandestine actiuity inuoluing suppression of
-t-
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productiort and clandestirre remoual, it is not expected that such

euasion has to be established by the Department in a
mathematical precision. Afier all, a person indulging in clandestine
actiuity takes sufficient precaution to hide/ destrog the euidence.

The euidence auailable shall be those lefi in spite of the best cqre

taken bg the persons inuolued in such cland.estine actiuitg. In such
a sihtation, the entire facts and ciranmstances of the case haue to
be looked into and a decision has to be arriued at on the yardstick
of 'preponderance of probabilitg' and not on the gardstick of
'begond reasonable doubt', as the decision is being rendered in
qu asi-ju dicial pr o ce e ding s. "

8-4 I also rely on the Order passed by the Hon'ble Tribunal in the case of

A.N. Guha & Co. reported in 1996 (86) E.L.T. 333(Tri.), wherein it has been

held that,

"In all such cases of clandestine remoual, it is not possible for the
Department to proue the same uith mathematical precision. The

Department is deemed to haue discharged their burden if they
place so much of euidence uthich, prima facie, shows that there
u)as a clandestitte remoual if such euidence is produced bg the
Department. Thenthe onus shifis onto the Appellants to proue that
there u)as no clandestine remoual".

9. After careful examination of evidences available on record in the form

of documentary evidences as well as oral evidence, I am of the considered

opinion that the Department has discharged initial burden of proof for

alleging clandestine removal of goods and the burden of proof shifts to the

appellant to establish by independent evidence that there was no

clandestine removal and the appellant cannot escape from the rigour of law

by picking loopholes in the evidences placed by the Department. I rely on

the decision rendered by the Hon'ble Madras High Court in the case of Lawn

Textile Mills Pvt. Ltd. Reported as 2018 (362) E.L.T. 559 (Mad.), wherein it

has been held that,

"30. The aboue facts will clearly shou that the allegation is one
of clandestine remoual. It may be true that the burden of prouing
such an allegation is on the Department. Houeuer, clandestine
"remoual with an intention to euade payment of dutg is aluays
done in a secret menner and not as an open transaction for the
Department to immediatelg detect the same. Therefore, in case of
clandestine remoual, uhere secrecies inuolued, there mag be cases
uthere direct documentary euidence utill not be auailable.
Hotaeuer, based on the seized records, if the Department is able to
pima facie establish the case of clandestine remoual and the
assessee is not able to giue ang plausible explanation for the
scLme, then the allegation of clandestine remoual has to be held to
be proued. In other words, the standard and degree of proof, uhich
is required in such cases, may not be the samq as in other cases
uhere there is no allegation of clandestine remoual."

10. The Appellant has contended that since cross examination of

:i:
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Departmental witnesses were not allowed, their statements cannot be relied

upon while passing the order and deterinining the duty amount payable by

it. In this regard I find that the Appellant had sought cross examination of

Shri Lalit Ashumal Gangwani and Shri Jayesh Solanki of M/s K.N. Brothers

and Shri Satish Patel of M/s Angel, Morbi during the course of adjudication.

The adjudicating authority denied the request of cross examination by

observing in the impugned order, inter alia, as under;

"79.4 Further as disorssed aboue, all the persons had admitted
their
respectiue role in this case, under Section 14 of the Central Excise
Act, 7944, uoluntarilu, whichis bindinq uponthem and reliedupon
in the case of the Noticee. Furlhe1 I find that all the persons had
not retracted their
statements. Therefore, the same are leqal and ualid pieces of
euidence in the e!.tes of lau. It is a settled legal position that cross

examination is not required to be allouted in all cases. Moreouer,

there is no prouisions under central excise law to allottt cross

examination of the witnesses duinq adiudication of the case. The

denial of opporhtnitA of cross-exdmination does not uitiate the
Adiudication proceedinqs. The adiudicating authoritu was not
conductinq a trail of a criminal case, but was adiudicatinq a SCN

as to uhetlrcr there has been clandestine remoual o.f excisable
goods without pagment of duttl. I find that the Noticee has not
prouided arul independent euidence to shottt that there u)as rLo

clandestine remoual. In this reqard, I place reliance upon the

.iudgement of tlrc Hon'ble Hiqh Court of Madras in the case of M/ s

Brode Annai Spinnino Mills (Put)Ltd- 2019 (366) DLT 647, wherein
it utas held that where opportunitA o.f cross examination uas not

allowed tlrc entire proceedings will not be uitiated..

11.1 I find that none of the Statements of Shroff/ Middlemen/Brokers

recorded during investigation have been retracted nor there is any

allegation of duress or threat during recording of Statements. Further,

Shroff/Middlemen/broker have no reason to depose before the investigating

officers something which is contrary to facts. It is also pertinent to mention

that the present case was not one off case involving clandestine removal of

goods by Tile manufacturers of Morbi. It is on record that DGCEI had

simultaneously booked offence cases against 186 such manufacturers for

evasion of Central Excise duff who had adopted similar modus operandiby

routing sale proceeds of illicitly cleared finished goods througtr' Shroffs /

Middlemen/brokers. It is also on records that out of said 186

manufacturers, 61 had admitted and had also paid duff evaded by them'

So, the documentary evidences gathered by the investigating officers from

the premises of Shroffs / middlemen contained trails of illicitly removed

derance of probability is certainly against Appellant. It

tently held by the higher appellate I that cross examination
:l:
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is not mandatory and it depends on facts of each and every case. I rely on

the decision rendered by the Hon'ble Bombay High Court in the case of Patel

Engineering Ltd reported as 2O14 (3O7) E.L.T. 862 (Bom.), wherein it has

been held that,

"23. Therefore, u)e are of the opinion that it will not be correct to

hold that irrespectiue of the facts and circumstances and in all
inquiries, the right of cross exqmination can be asserted. Further,
as held aboue uhich ntle or principle of natural justice must be

applied and follouted depends upon seueral factors and as

enumerated aboue. Euen if there is denial of the request to cross

examine the uitnesses in an inquiry, uithout angthing more, by
such denial alone, it tuill not be enough to conclude that pinciples
of natural justice haue been uiolated. Therefore, the judgments

relied upon by Shri Kantaulala must be seen in the factual
backdrop and peculiar ciranmstances of the assessee's ease before

this Court."

Il.2 By following the above decision and considering the facts of the case,

I hold that the adjudicating authority has not erred by not acceding request

for crgss examination of the witnesses, as sought by the Appellant.

12. The Appellant has contended that in the entire case except for so

called evidences of receipt of money from the buyers of tiles through Shroff/

Middlemen/ Broker, no other evidence of manufacture of tiles, procurement

of raw materials including fuel and power for manufacture of tiles,

deployment of staff, manufacture, transportation of raw materials as well

as finished goods, payment to all including raw material suppliers,

transporters etc. in cash have been gathered. The Appellant further

contended that no statement of any of buyers, transporters who transported

raw materials and finished goods etc. are relied upon or even available. It is

settled position of law that in absence of such evidences, grave allegations

of clandestine removal cannot sustain and relied upon various case laws.

I2.l 1 find that the investigating officers gathered evidences from the

premises of M/s K.N. Brothers, Rajkot, Shroff, or Shri Satish Patel of M/s

Angel, Morbi, Middlemen, which indicated that Appellant had routed sales

proceeds of illicitly removed goods through the said Shroff and

Middlemen/Broker. The said evidences were corroborated by the

depositions made by Shri Lalit Ashumal Gangwani, Owner of M/s K.N.

Brothers, Shri Satish Patel of M/s Angel, Morbi during the course of

investigation. In catena of decisions, it has been held that in cases of

clandestine removal, it is not possible to unearth all the evidences and

t is not required to prove the case with mathematical precision.

:Y.
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I rely on the Order passed by the Hon'ble CESTAT, Ahmedabad in the case

of Apurva Aluminium Corporation reported at 1996 (261l, E.L.T. 515 (Tri.

Ahmd.), wherein at Para 5.1 of the order, the Tribunal has held that,

"Once again the onus of prouing that theg haue accounted for all
tlrc goods produced, shifis to the appellants and theg haue failed
to discharge this burden. Theg want the department to shottt
challanwise details of goods transported or not transported. There

are seueral decisions of Hon'ble Supreme Court and High Courts
taherein it has been held that in such clandestine actiuities, onlg
the person who indulges in such actiuities knouts atl the details
and it would not be possible for ang inuestigating officer to unearth
all the euidences required and proue with mathematical precision,

the euasion or the other illegal actiuities".

13. In view of above, the various contentions raised by the Appellant are

of no help to them and they have failed to discharge the burden cast on

them that they had not indulged in clandestine removal of goods. On the

other hand, the Department has adduced sufficient oral and documentary

corroborative evidences to demonstrate that Appellant indulged in

clandestine removal of goods and evaded payment of Central Excise duty.

I, therefore, hold that confirmation of demand of Central Excise duty

amount of Rs.13,99,380 l-by the adjudicating authority is correct, legal and

proper. Since demand is confirmed, it is natural consequence that the

confirmed demand is required to be paid along with interest at.applicable

rate under Section 11AA of the Act. I, therefore, uphold order to pay interest

on confirmed demand.

L4. The Appellant has contended that Tiles were notified at Sr. No. 58

and 59 under Notification No. 49l2OO8-C.E.(N.T.) dated 24.12.2008, as

amended issued under Section 4A of the Act and duty was payable on the

retail sale price declared on the goods less abatement @45%. Though there

is no evidence of manufacture and clearance of goods that too without

declaration of RSP/MRP, duty is assessed considering the so called alleged

rcalized value as abated value without any legal backing. The Appellant

further contended that duty is to be determined as per Section 4A(4) of the

Act read with Rule a(i) of Central Excise (Determination of Retail Sale Price

of Excisable Goods) Rules, 2oO8,which provided that highest of the

RSP/MRP declared on the goods during the previous or succeeding months

is to be taken for the purpose of assessment.

it is pertinent to examine the provisions contained in Section

:ir
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"section 4A. Valuation of excisable goods tttith reference to retail
.sale price.- (1) The central Gouernment maa, by notification in
the Official Gazette, spectfy any goods, in relation to uhich it is
required, under the prouisions of the [Legal Metrologg Act, 2OO9 (1

of 2o1o)l or the ntles made thereunder or under ang other law for
the time being in force, to declare on the package thereof th.e retail
sale price of such goods, to which the prouisions of sub-section (2)

shall applA.

(2) Wlrcre the goods specified under sub-section (1) are excisable
goods and are chargeable to dutg of excise with reference to ualue,

then, nottlithstanding angthing contained in section 4, such ualue

shalt be deemed to be the retail sale price declared on such goods

less such amount of abatement, if ang, from such retail sale pice
as the Central Gouernment may allow by notificationinthe Official
Ga.z,ette."

l4-2 I find that in terms of the Legal Metrologr Act,2o09, retail sale price

is required to be declared on packages when sold to retail customers. This

would mean that when goods are sold to customers, other than retail

customers, like institutional customers, the provisions of Legal Metrolory

Act, 2009 would not be applicable.

14.3 On examining the present case in backdrop of above provisions, I find

that Appellant has not produced any evidences that the goods were sold to

retail customers. Further, as discussed above, Appellant No.1 had adopted

such a modus operandi that identity of buyers could not be ascertained

during investigation. Since, applicability of provisions contained in Legal

Metrologr Act, 2O09 itself is not confirmed, it is not possible to extend

benefit of abatement under Section 4A of the Act. Even if it is presumed that

all the goods sold by Appellant No.1 were to retail customers then also what

was realized through Shroff/Middlemen cannot be considered as MRP value

for the reason that in cases when goods are sold through dealers, realized

value would be less than MRP va-lue since dealer price is always less than

MRP price.

14.4 As regards contention of Appellant No.1 that duty is to be determined

as per Section 4A(4) of the Act read with Rule a(i) of Central Excise

(Determination of Retail Sale Price of Excisable Goods) Rules, 2OO8, I find

it is pertinent to examine the provisions of RuIe 4 ibid, which are reproduced

as under:

"RULE 4. WTrcre a manufacturer remoues the excisable goods
specified under sub-section (1) of section 4A of the Act, -
8- without declaring the retail sale price on the packages of such

goods; or

:i<
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(b) bg declaing the retail sale price, uhich is not the retail sale
pice as required to be declared under the prouisions of the
Standards of Weights and Measures Act, 1976 (60 of 1976) or
ntles made thereunder or ang other law for the time being inforce;
or

8- by declaring the retail sale price but obliterates the same afier
tlrcir remoual from the place of manufachtrq

then, the retail sale pice of such goods shall be ascertained in the

follouing manne4 namelg :-

8- if the manufacturer has marutfachtred and remoued identical
goods, uithin a peiod of one month, before or afier remoual of
such goods, bg declaring the retail sale pice, then, the said
declared retail sale pice shall be taken as the retail sale price
of suctt goods :

(iil if the retail sale price cannot be ascertained in terms of clause
(i), tte retail sale price of such goods shall be ascertained bg

conducting the enquiries in the retail market where such goods

haue normallg been sold at or about the same time of the remoual

of such goods from the place of manufacture :

Prouided that if more than one retail sale pice is ascertained under
clause (i) or clause (ii), then, the higLrcst of the retail sale pice, so

ascertained, shall be taken as the retail sale pice of all such
goods."

14.5 I find that in the present case, the Appellant has not demonstrated

as to how their case is covered by any of the situation as envisaged under

sub clause (a), (b) or (c) of Rule 4 ibid. Hence, provisions of Rule  (i) ibid is

not applicable in the present case.

14.6 In view of above, plea of Appellant to assess the goods under Section

44. ofthe Act cannot be accepted.

15. The Appellant has contended that all the allegations are baseless and

totally unsubstantiated, therefore, question of alleged suppression of facts

etc. also does not arise. The Appellant further contended that none of the

situation suppression of facts, willful mis-statement, fraud, collusion etc.

as stated in Section 11A(a) of the Central Excise Act, 1944 exists in' the

instant case but it is alleged suppression of facts in the impugned order

based on the general allegation. I find that the Appellant was found

indulging in clandestine removal of goods and routed the cash through

shroff/Middlemen/Broker. Tlne modus operandi adopted by Appellant No.

during investigation carried out against them by DGCEI,

Thus, this is a clear case of suppression of facts with intent to

:i:
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evade-payment of duty. Considering the facts of the case, I am of the opinion

that the adjudicating authorit5r was justified in invoking extended period of

limitation on the grounds of suppression of facts. Since invocation of

extended period of limitation on the grounds of suppression of facts is

upheld, penalty under Section 11AC of the Act is mandatorY, as has been

held by the Hon'ble Supreme Court in the case of Rajasthan Spinning &

Weaving Mills reported as 2OO9 (238) E.L.T. 3 (S.C.), wherein it is held that

when there are ingredients for invoking extended period of limitation for

demand of duty, imposition of penalty under Section 1lAC is mandatory.

The ratio of the said judgment applies to the facts of the present case. I,

therefore, uphold penalty of Rs.13,99,380/- imposed under Section 1lAC

of the Act.

16. .In view of above, I uphold the impugned order and reject the appeal

filed by the Appellant.

L7.

17.

Brfi-mrilt iltr <f ft.rt srftf, mr ftrercr srttr ilff}, t frsn qrm tr
The appeals filed by the Appellants are disposed off as above.
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