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Appeal No: V2/119/RAJ/ 2021

:: ORDER-IN-APPEAL ::

M/s. Tirth Agro Technology Pvt Ltd, District: Rajkot (hereinafter referred
to as “Appellant”) has filed Appeal No. V2/119/RAJ/2021 against Order-in-
Original No. 9/Ref/2020-21 dated 23.2.2021 (hereinafter referred to as
‘impugned order’) passed by the Deputy Commissioner, CGST Division, Rajkot-I|
(hereinafter referred to as ‘refund sanctioning authority’).

2 The facts of the case, in brief, are that the Appellant had filed refund
claim of Rs. 4,97,964/- on 18.8.2015 on the ground that their service provider
had charged service tax in respect of serving of food and beverages in their
factory canteen, however, the said service was exempted from service tax in
terms of Notification No. 14/2013-ST dated 22.10.2013. The Appellant was
sanctioned refund vide Refund Order No. 1/ST/Ref/2016 dated 4.1.2016. The
said refund order was reviewed by the Department and appeal was filed before
the then Commissioner (Appeals), Central Excise, Rajkot who vide his Order-in-
Appeal No. RJT-EXCUS-000-APP-202-2016-17 dated 21.3.2016 remanded the
matter to the refund sanctioning authority to examine the principles of unjust

enrichment.

2.1 In de novo proceedings, the refund sanctioning authority vide Order-in-
Original No. 123/ST/REF/2017 dated 22.6.2017 sanctioned the refund by holding
that canteen expense, including service tax amount, was charged to profit and
loss account and the Appellant had not passed on the service tax burden to any
other person and hence, the bar of unjust enrichment would not be applicable

to the refund sanctioned to the Appellant.

2.2 The said Order was reviewed by the Department and appeal was filed
before the then Commissioner (Appeals), Central Excise, Rajkot, who vide his
Order-in-Appeal No. RJT-EXCUS-000-APP-160-2018-19 dated 7.9.2018 allowed
the appeal by holding that when the service tax amount was shown as expenses
in Profit and Loss account as certified by their C.A., then the burden of duty
would be deemed to have been passed on to their buyers in absence of evidence

regarding costing of goods manufactured by them.

2.3  Being aggrieved, the Appellant filed appeal before the Hon’ble CESTAT,
Ahmedabad, who vide its Order No. A/10753/2020 dated 5.3.2020 remanded the
matter to the refund sanctioning authority for de novo adjudication with a
direction to the Appellant to establish that even though the amount of refund
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Appeal No: V2/119/RAJ/2021
of the goods and thereby the incidence was not passed on to any other person.

2.4 In de novo adjudication, the refund sanctioning authority vide the
impugned order rejected the service tax refund under Section 11B of the Central
Excise Act, 1994 by holding that the Appellant failed to establish that incidence
of service tax for which refund was sought was not passed on to any other

person.

3. Being aggrieved, the Appellant has preferred the present appeal on

various grounds, inter alia, as below:-
(1) Though issue is in its favour on merits inasmuch as incidence of tax
was not passed on to anybody as per Chartered Accountant Certificate
dated 11.05.2016 and in detailed examination by the Assistant
Commissioner while passing O-1-O dated 22.06.2017 but looking to the
long litigation in the matter, it does not wish to go into the merit of the
case as issue is fully in its favour on limitation on the following grounds as
the impugned show cause notice is liable to be dropped on the ground of

limitation too.

(i)  That it is admitted fact in the show cause notice that refund was
sanctioned vide Order-in-Original No. 001/ST/REF/2016 dated 04.01.2016.
The amount was refunded by way of direct credit in their bank account on
7.1.2016. The Department had preferred an appeal against the said order
dated 04.01.2016 before the Commissioner (Appeals) on 31.03.2016. The
SCN if any for erroneous refund was required to be issued within the time
limit specified under Section 73(1) of the Finance Act, 1994 as stood at
the material time. However, the SCN was not issued within time limit of
18 months but issued on 25.10.2019 dispatched on 04.12.2019 and
received by them on 5.12.2019, not only after preferring an appeal before
the Commissioner (Appeals) on 23.10.2017 against 2" OIO dated
22.06.2017 but Order-in-Appeal passed by the Commissioner (Appeals) on
7.9.2018 in second round of litigation. That the impugned Show cause
notice issued to it is badly time barred as same is issued beyond the 18
months from the relevant date as provided under Section 73 of the
Finance Act, 1994 as stood at the time of refund i.e. 07.01.2016.

(iii) That the said provision as stood on the date of sanction and
payment of refund amount i.e. Order dated 04.01.2016 and paid on
07.01.2016 is relevant. It is settled position of law that law on the date of

offence etc. is applicable. The said provisions was amended with effect
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from 14.05.2016 and said “Eighteen Months’ was replaced by “Thirty
Months’, though same is not applicable as per settled position of law
however, if one may venture to apply that amended provisions may apply
in the instant case then also demand is time barred as refund was paid on
07.01.2016 and as per the amended provisions Show Cause Notice for
recovery of erroneous refund was required to be issued within 30 months
from the relevant date i.e. 06.07.2018 whereas SCN was issued on
25.10.2019, which is badly time barred and relied upon CBIC Circular No.
423/56/98-CX dated 22.09.1998 and case laws of Golden Plast Rigid PVC
Pipes - 2018 (13) GSTL 321 and Pricol Ltd - 2015 (39) STR 190.

(iv) In view of the above, the impugned order rejecting refund of
service tax of Rs. 4,67,964/- deserves to be set aside and the demand
show cause notice is also liable to be quashed. Therefore, it is prayed
that not only OIO0 may be set aside but impugned Show Cause Notice may

also please be quashed.

4. Personal Hearing in the matter was scheduled in virtual mode through
video conference on 5.4.2022. Shri P.D. Rachchh, Advocate, appeared on behalf
of the Appellant. He reiterated the submission made in appeal memorandum. He

stated that the SCN issued in the matter is time barred.

5: | have carefully gone through the facts of the case, the impugned order,
and grounds raised in appeal memoranda. The issue to be decided in the case is
whether the impugned order, in the facts of this case, rejecting refund is

correct, legal and proper or not.

6. | find that the impugned order was passed in pursuance of the remand
direction of the Hon’ble CESTAT, Ahmedabad issued vide Order No
A/10753/2020 dated 5.3.2020. It is, therefore, pertinent to examine relevant
portion of the said Order, which is reproduced as under:
“4.  Heard both sides and perused the record. I find that the amount of
service tax for which refund has been sanctioned and received by the appellant
was accounted for as expenses in their books of account. I agree with the
submission of the learned Counsel that merely because the amount was shown
as expenses in the books of accounts, unjust-enrichment will not apply.
However, in such case, the appellant should have established that even though
the amount is shown in the accounts as expense, the same has reduced the
profit of the appellant and not included in the cost of product thereby the same

ot passed on to any other person. Learned commissioner (Appeals) also

e same that appellant could not establish by giving cost data, that
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the expenses on account of service tax for which refund was sought has not
influenced the value of the goods manufactured and cleared by them.
Therefore, I am of the view that an opportunity can be given to the appellant
to establish that even though the amount of refund was shown as expenses but
the same has not influenced the value or sale price of the goods and

accordingly, the incidence was not passed on to any other person.

The impugned order is set-aside and appeal is allowed by way of

remand to the Adjudicating Authority.”

'R Pursuant to the above Order, the adjudicating authority has passed the
impugned order rejecting the refund on the grounds of unjust enrichment, by
concluding as under:
“17. The opportunity was available with the claimant to establish by giving
cost data, that the expenses on account of service tax for which refund was
sought has not influenced the value of the goods manufactured and cleared by
them as per the direction of Hon’ble CESTAT, however, the claimant have
failed to establish that the incidence of service tax for which refund has been
sought for has not been passed on to any other person as discussed in para-

supra.”

8. I find that the Hon’ble Tribunal had remanded the matter to the
adjudicating authority to give an opportunity to the Appellant to establish that
the amount of refund which was expensed out by them had not influenced the
value or sale price of the goods and accordingly, the incidence was not passed
on to any other person. So, the de novo proceedings were confined to examine
evidences to be produced by the Appellant to establish the aspect of unjust
enrichment. In de novo proceedings, the Appellant failed to establish that the
incidence of service tax for which refund was sought for has not been passed on
to any other person. Even before me, the Appellant has chosen not to contest
the issue on merit. |, therefore, hold that there is no infirmity in the impugned

order.

9. The Appellant has contended that the protective demand Show Cause
Notice dated 25.10.2019 was barred by limitation. The refund was issued to
them vide Refund Order dated 4.1.2016 but protective demand SCN was issued
to them on 25.10.2019, which was issued beyond 18 months from the relevant
date as provided under Section 73 of the Finance Act, 1994 as it stood at the

time of refund. Hence, the impugned order rejecting refund of service tax of Rs.
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4,67,964/- deserves to be set aside and the demand show cause notice is also
liable to be quashed.

9.1 It is observed that the protective demand Show Cause Notice dated
25.10.2019 was issued to the Appellant after issuance of Order-in-Appeal dated
7.9.2018 passed by the then Commissioner (Appeals), Rajkot in favour of the
Department. It is further observed that the de novo proceedings were confined
to examine the aspect of unjust enrichment, in terms of directions contained in
CESTAT’s Order dated 3.3.2020, as discussed supra. However, the adjudicating
authority has also taken up the protective demand SCN dated 25.10.2019 for
adjudication in de novo proceedings vide the impugned order, as apparent from
Para 9 and Para 16 of the impugned order but no conclusive findings have been
recorded in the impugned order and consequently, the Show Cause Notice dated
25.10.2019 has remained undecided. Since the said SCN is not decided yet, it is
pre-mature to examine whether SCN was time barred or not. Considering the
- facts of the case, | find it fit to remand the matter to the adjudicating authority
for limited purpose of deciding protective demand SCN dated 25.10.2019 by
issuing speaking order. Needless to mention that principles of natural justice be
adhered to in de novo proceedings. It is made clear that impugned order
rejecting refund order on merit is upheld. The remand direction is limited to

carrying out adjudication of protective demand SCN dated 25.10.2019.

10.  In view of above, | set aside the impugned order to the extent of non-
adjudication of SCN dated 25.10.2019 and remand the matter as per directions
contained in Para 9.1 above. The remaining portion of impugned order is upheld.

w 10.1 aﬁmmﬁ#ﬁﬂﬂmﬁmmaﬂ%ﬁﬁmw%t
10.1  The appeal filed by the Appellant is disposed off as above.
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