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Passed by Shri Akhilesh Kumar, Commissioner (Appeals), Rajkot. 

g-T 	317T 	4-.1c1-(1  3TT7F1 	 311-77, k*.q-  cYIc, 	-wTrar, Volciioj 	/ ,J11.1-1.141,t / 21itirwr 1 

"::41-4-T6L14Pic-1.711,0 4-0 31-faw 	/ 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 

/ GST, Rajkot / Jamnagar / Gandhidham : 

Er 	37t6M-arrAlicll@ iroTh9 . tiaT /Name &Address of the Appellant/Respondent :- 

M/s.Welspun Corp. Limited, Welspun City, Village-Versamedi, Taluka-Anjar,District-Kutch Gujarat - 

370110 

.t.1 3rt-U(37) Ezfitia- 	Fzifk-u 	 atikA- ii-1-ciMitwtr / CfritrIT WIT 31l 	Tch•i•4ct)cl1t-1/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

41,11 1„b 	5044 q1c>4' V0. 4.1c114).( 314t-jrZT 	chiul *11M 3P4Y -, 	tT3cYlci, 1i 31itf14ZRT ,1944 fPTU35B 

fad 3Titriztaf, 1994 tr trr-i-r 86 	3.i-d-11-6- 	a-37 t'ls'a-r Trw-jt i/ 

Appeal to Customs, Excise 86 Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

• ct,- 1 kizqi 	 TraT).  RTJTt.1-411 	 v6-  t-d-r-4TT 31-41-tzr 	14*r ufres, 
• 2, 3f1-{•... 	 q.)). 	rffQ-  1/ 

The special bench of Customs, Excise 86 Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ii)   tr1'4T4-  1(a) A- 	'JTV 37#14-  31Frar tW 1T 3141-4 	1I 	iPT icH1C, 	traW. aruft- r Fzrrzrft-+-Turr 
(ftft-c)r145"4-aT altzr tifift-Tr„ejd (-NI del, 4-§Trr-41r 3.1- 3rTfr-d5- 	GlalW,- moo e 	'r-4- 11:tv 1/ 

To the West regional bench of Customs, Excise 86 Service Tax Appellate Tribunal (CESTAT) at 2nd Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- I(a) above 

311:MI-zr rrzi-rftwurr 	 31uftF wfaa TTA• 	*---4fizrjcYlC,!le-ch (3Tizir044- , 2001, t ¶ -zr-Ji-  6 3ta-ira.  

Ity d 	.11-14 EA-3 	ttiit 	c,31-7ftzir aTFT rit-e- I .$----d-gr 41-  .1,4-1 	cl1J-1"Qcf, 11TiT, li ickl 	tle-4 	1idl 	 

J-iTd1 3.11-{ eIdlNl d10-11 ,71d1MT, V-11: 5 eiltq zir 3-41-# ch<1-1,5 FRIE 	I; TIT 50 iui 	iu it 	HMI 50 .RT211" 	3at-  tftWMT: 

1,000/- 	5,000/-  ,t-k) 31-zrar 10,000/ -  TurzI 	a-Fr 	trii i-iodo 01,11 `1 1.frit qic—h 	asarar, 4.; 
31tfl#R1 Fr-zuR11Thrw-4-ur*T 	4H61,14, 	I'-c.l 	aiI1 1t 1+--4tr aft ,k-f?elDcrict, 	ch 	RT 3iTf tzgia-a• 	,.:11.41 War 

4=f-E1ra TW lTarg-rarF', 4q-)Et 3r Ilk.q1el.  61-HT TTtV 	Iil 	4Iflld 3Ffr-4Rr 	 11(g112-Ta" 	I Tzr-Jra- 
3iTtU (Tt 	31-raftri• Tim 500/- 	 ciT(.11 0411 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be 
accompanied by a fee of Rs. 1,000/- Rs.5000 - 	Rs.,000/- where amount of du 
demand/interest/penalty/refund is upto.  5 Lac., 5 Lac to 50 L 	

P0 	 duty 
and above 50 Lac respectively in the form of 

crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of 	place where 
the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/- 

314rtzr :11-z1itfur 	ii1 3141w, fari 3111414-i,1994 i1r trru 86(1) t kffita tarTT 9e14-icHA, 1994, t si -zr-Fr 9(1) t- 

did 1lr CILIA S.T.-5 i'UR Clfdlti- 	T .FR'Et-41" .(rd'3TIt 1TT DTI-  31FT ti'aTIT3Tft't"r di41 	371-Q- 10 41T2T iE1•z-icidai 

c:1-4 	 ch4-1# 	 MT, .316 A-014,i "1- 	 3t17 aTrprr d •Li I 

TgIrMT,4,-RI 5 cqt•ksi zrr3Tr-4 4,H,5 eil{g •k0-1L! zIT 50 c.314.g 	cich .31'40-1-  50 -r-4giu 	31 	tctr: 1,000/- Tc17-1, 5,000/- 
• 31-tra 10,000/- -to-H) 	 old-it 	chl 4tt +Iwo 	3141- 5,4- 

•(D,F-<.H 	0-11.1-1 	r+-4:ftlIaIcf at7 4.4) 451R 	.701 Wifd-->ci 44, 	itzir Quo-ti iiifv I #41tra-  TicFc 

afir-d-V. c4-  itIt 341-  1R.qt i 	-HT witv 	 1zr-d-v31raw (Tt krt-{) 
TIM 500/- •k,LiQ T '1*-M2'47 	i4T ch•toIr 	I/ 

ppeal under sub section (1) of Section 86 of the Finance Act, 1994 to the Appellate Tribunal Shall be filed 
druplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be 
arned by a copy of the order appealed against (one of which shall be certified copy) and shou1d be 

ac 

	

	lied by a fees of Rs. 1000/- Where the amount of service tax 86 interest demanded -86 penalty levied of 
s or-less, Rs.5000/ -  where the amount of service tax 86 interest demanded 86 penalty levied is more 

/than I lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax 86 interest 
dernakfcte 86 penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the 
AssislnttRegistrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 

_ -..situatp 	Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(A) 

(i) 

(13) 



fad alit fAz1-g7,1994 tr um 86 	3-Er-tTm3it (2) tr-4 (2A) t•3   f d14131'4M, ii i 1'ii jicn, 1994, t 940-1 9(2) 

9(2A) t ci6ci 	 S.T.-7 # f 51TTrkt tr4 3Trk Tun 31-rva, 1JZT .30-1K 	31MT 3TRA-¢a-  (311W), -.."- ttf 

,c11.41 tiffta.  arrav 	446,1.1 .0 (.3.-1,1) t vo-, ce0- 1,141 IR d 	r'f'O-tr) AT'3ZrZT1T eolif 	14c4i 3flR ---*-a- 3nrar 

5,11T4-cl, 	fZf icqIc, ,c-ch/ 	ctich, f 3i-cfI'1'RI Z1TZfl1N1T t 3i1ta7 e,31F1t T 	a.) cue) .311-br 	11- 	 aft TIM # 

•k1C.idoi W ---A0-aft I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

AciIch•t 31EMt-zr qachiui (#th-) t 	1i .3rtfrA-  31PTA-  t— t-zr .30-IK !1e4) 3fitriP4 

1944 	ur-ff 35V-cF ata-arra, 	tr fat-zr 3iftriz raT, 1994 	uriT 83 i- 31-d-jra- 	 .3iraw cri" 

31cfr- RT Tifft(TT3T arcria. 	,HH41 30-1K T-4141-4T 	Hidl 	10 Cff4U-d-  (10%), ulcl Hid I Kr4. TI'MT 	t, ZIT 73,(reT, 

taw.  T,-Prr- r faciiRd 	ayrar ti 	 •4-1 	t•3tPlT 	ti 	711a) ar-A-  3rttf0a.  

311treFell 
6cyle,  	kaira- 	di it-cr 	g --" p4_0-1  urfpm- 

(i) 	T113rdrT 

	tr 	 

	 Pew 6 3i9cliclati 

- mr4 	 t crraura. 	(#. 2) 3fi1 	2014 	3ittaT 	tk-4.  14)41) art--41-4 	TrTraT 

611,0-161 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 

in) 	

amount determined under Section 11 D; 
amount of erroneous Cenvat Credit taken; 
amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

amr *i 	4,14,11)ltilir 3rrt-4W : 
Revision application to Government of India; 
*.d 31T-br 	tr-tral-crRrrf -r 	 Trr-p-A- 	ttra .30-11d, _1,c.,11 3ftt'equa-,1994 	35EE i rrti 	(-141 

Trfa)  , 	 d d14IcI1, ,t1.314-1 1aaTT3T, Vter R1W, Ira7 c 	 411 , 
1-110001, tt f+-Trr 	/ 

A revision application lies to the Under Secretary,. to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

za HIM t 	cr110-1 t Trral-A. 	016i-  (r),91.1 14).44)ietsr ftft chwgia) 	ai-gR-  .116 t 	d.4-w ?Tr i4)4 3i-,74- 
4->Fieg0 ZIT 14),t it-Atiq, 31-gIT ,116 	gt1T uT6 tilid1H0-1 	atUff, zTT 	atgit d16 	Trr ai-gruir 
14,thctio 	quid-A at-sR-7-  4-116*crich+1101.t aTraa-A-  41i 
In case of any loss of goobs, where tte loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

aTIT-d 	TT-6-c TITatt-4-  T6-  cHicaj fj.0l  crzlta-  ch, 	tr-i-  at-  dj 	T 3ci 1ccb i 	OW 
TTETTA- 	 a-r 	 di4 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

4.42, icLite, 	Tram-  14)Q Rd' aTR-a- t Gt16,z,Tf Tl 	t J-116 Wra- WzIT dIII I / 
In case orkoods exported outside India export to Nepal or Bhutan, without payment of duty. 

TrPAa-  5c-41e, 	 asTra-ra-  1-- Q 31tT4:rtr 	31ittfAzig 	T31t.  fM4rCITOTTA- 	c-16<-1 H1.-41 iIt I 

Att 04) 31-f&V.  f 31rzra-  (34R-) i 	ad 3111rzrrr 	2),1998 	ur-{r 109 tnr fmr f oi 	 TFlf 3r2Tar 
tR-  ZITtk A-  mita-  id-fq 
Credit of any duty allowed to be utili7ed towards pa.yment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

3q'lcf11 31T ilr f Critzfr 1 1̀ •4  •k-itc,qi EA-8  if,a ifirt--4Rr 504140 	ar  (3TETR)9zwicieb,2001, i qeu-t 9 t-  3tata.  
t•Ti-cltiuT t 3 J-H6-  t- 3-taira-  t774- irrv I Ll.t) 	TITQT 31-6" 31T-br 31f 31T-br 	Vrd-zri 

Jul ifi HtPEf'6v1 Trrn 	ictiKIr4 	311tr1'47P-, 1944 	TU 35-EE 	 31- Rrair Trra-7 
ITT TR-6 Q-.0--d •kieidoi Q'• 	/ 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals).  Rules, 2001 within 3 months horn the date on which the order sought to be appealed against is 
commuruc.ated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accomparned by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

(vi) 	FtraTur 1ftir  	 e'rn1v 
.16 4-ic.ido •ct-)o-1 	 Trr 	200/- W- 3.7-dwf -zrr 	3ti-T 	ichH V4-) 61(5 V-le) 	1K1 
cit -k^LIz) 1000 -/ 	 ,AN I 
The revision apnlieation shall be accompanied by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less and -Rs. 1000/- where the amount involved is more than Rupees One Lac. 

*4i aTT-a-W  	3iTt311.  TT TUTITh- 	IA-Mt H 	311-bi t 1v'31 e-ch TT aF---d-m-, 	ai f+-41.  
J22T 	0c) §Q4TtI4.1 	t 	zrarrq2ui . 3 	 r 	Vc1 3I 	 1TIFohliltQ(41 
itziT 	11c11t I / In case, if the order covers various umbers of order- in Original, fee for each 0.I.0. should be 
paid in the aforesaid manner, notwithstanding the fact that the one appeal tq the Appellant Tribunal or the one 
application to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of 
Ks. 100/- for each. 

(E) Tratrilitra crzimiciq R.1c-413-firttizra=r, 1975, 	 311TTIT d•kei mr-a-w tr 	3Tr'OT 	crif tiT fA-Orft-a-  6.50 •(-,,-14) 
o-LlI.hIciLI 1c'1 	tef+-e (401 001 IT1VI / 
One copy of application or 0.I.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sdhedule-I in terms of the Court Fee Act1975, as amended. 

(F) Iii  	 qle<lip 	c11.11,4 3141-g1zT 1-1411t1T-4TIT (chki     1982 # 	 Tf4fAT- 	Trra9'A- 
w4--A-. 	4- tr311-Tatruito-rarra- Wzrr.Alcii tI / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

3ritr-4'Rr 	3TEflW T14k-a 	tr 	Ild cq14.1"), 	a alt{ aicilockH ruraur-A-  t 	3i-t---40 rdaTraftzr ta-kw 
bec.gov.in 	ai_q Twftt I / 

elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
t may refer to the Departmental website www.cbec.gov.m. 

4 

(i) 

(C) 

(i) 

(v) 

(D) 



Being aggrieved, the Appellant has preferred appeal, inter Oa, on the 

grounds:- 
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:: ORDER-IN-APPEAL::  

M/s. Welspun Corp• Ltd, District Kutch (hereinafter referred to as 

"Appellant"), has filed Appeal No. V2/50/GDM/2021 against Order-in-Original 

No. 38/GST/JC/2020-21 dated 30.3.2021 (hereinafter referred to as 'impugned 

order') passed by the Joint Commissioner, Central GST Et Central Excise, 

Gandhidham (hereinafter referred to as 'adjudicating authority'). 

	

2. 	The facts of the case, in brief, are that the Appellant was engaged in 

supply of various taxable goods and services and was holding GSTIN No. 

24AAACW0744L1ZC. On scrutiny of details provided by the Appellant in GST-

TRAN-1 about credit of duties transferred by them under Section 140 of the 

Central Goods and Service Tax Act, 2017 (hereinafter referred to 4s 'Act'), it 

was found by the jurisdictional Range Superintendent (JRS) that the 

Appellant had carried forward, inter alia, Cenvat credit of Education Cess 

and Secondary and Higher Education Cess (SHE Cess) totally amounting to Rs. 

2,39,22,525/- in their electronic credit ledger under Section 140(1). It 

appeared to the JRS that the Appellant was not eligible to carry forward said 

Cenvat credit of Education Cess and SHE Cess, in view of the provisions 

contained in Section 140(1) and Section 2(62) of the Act. The Appellant had 

subsequently vide their letter dated 29.10.2018 informed that they had 

reversed said Cenvat credit of Education Cess and SHE Cess amounting to Rs. 

2,39,22,525/- under protest. 

	

2.1 	The Show Cause Notice No. SCN/6/JC/GST/2019-20 dated 3.10.2019 was 

issued to the Appellant calling them to show cause as to why wrongly availed 

credit of Education Cess and SHE Cess totally amounting to Rs. 2,39,22,525/-

should not be demanded and recovered from them under Section 73(1) of the 

Act along with interest under Section 50 of the Act and Cenvat credit of Rs. 

2,39,22,525/- already reversed by the Appellant should not be appropriated. The 

notice also proposed imposition of penalty under Section 122(2) of the Act. 

2.2 The above Show Cause Notice was adjudicated by the adjudicating 

authority vide the impugned order who confirmed the demand of wrongly 

availed credit totally amounting to Rs. 2,39,22,525/- under Section 73(1) of the 

Act and appropriated the amount of Rs. 2,39,22,525/- reversed by them against 

confirmed demand along with interest under Section 50 of the Act. 
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(1) 	The entire proceedings itself is not maintainable, since SCN could 

not have been issued under Section 73 of the Act. Assuming without 

admitting that the Appellant had wrongly carried forward the credits, the 

provision of Section 73 does not provide for issuance of a notice in cases 

where CENVAT Credit of duties has been wrongly carried forward in the 

electronic credit ledger. In other words, Section 73(1) does not authorize 

the proper officer to issue notices demanding the recovery of credits 

which have allegedly wrongly been carried forward or transitioned. Wrong 

transitioning/carrying forward of credits is not a situation contemplated 

under Section 73(1) of the CGST Act for the issuance of show cause 

notices by the proper officer inasmuch as the same is not akin to 

availment or utilization of input tax credit and relied upon judgment of 

the Hon'ble Patna High Court in the case of Commercial Steel Engineering 

Corporation Vs. State of Bihar Et Ors. [2019-TIOL-1585-HC-PATNA-GST]. 

(ii) None of the explanations to Section 140 affect their claim, which 

was made under Section 140(1) of the CGST Act, 2017. The phrase 

'eligible duties' is defined under Explanation 1 to Section 140 of the CGST 

Act. However, the same applies only to sub-section (3), (4) and (6). The 

amendment made vide Section 28(b)(i) of the CGST (Amendment) Act by 

which the said explanation is applied to sub-section (1), is not notified yet 

and hence, the definition of 'eligible duties' will not apply in case of sub-

section (1) as of now. That Explanation 2 defines the phrase 'eligible 

duties and taxes' which is nowhere used in Section 140(1). Hence, the 

provisions of Explanation 2 would be irrelevant for the purpose of Section 

140(1), under which the Appellant has transitioned the credit in question. 

In any event, Explanation 2 applies only to sub-section (5) of Section 140. 

The amendment applying the said Explanation to sub-section (1) of 

Section 140 has not been notified yet. That Explanation 3 contains a 

stipulation in respect of the phrase 'eligible duties and taxes', whereas 

Section 140(1) uses the phrase 'eligible duties'. Hence, Explanation 3 

inserted by the CGST (Amendment) Act, 2018 is irrelevant for determining 

the eligibility of credit under Section 140(1). 

(iii) The Respondent has relied upon the decision of the Division Bench 

of the Hon'ble Madras High Court in the case of Sutherland Global 

Services Pvt. Ltd. -2019 (30) G.S.T.L. 628 (Mad.)] but failed to appreciate 

that the order of the Hon'ble High Court does not touch upon all the 

--re -1.evagt facets pertinent to the issue at hand and some of the issues that 
-gclrn 

before the Division Bench of the High Court had not been 
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considered in their correct perspective. Thus, the said decision being per 

incuriam and sub-silentio, cannot be relied upon as a binding precedent. 

(iv) That the Respondent has failed to appreciate that the Hon'ble 

Supreme Court in the case of SRD Nutrients Pvt Ltd - 2017 (355) ELT 481 

(S.C.) has held that EC and SHEC, at the time of collection, takes the 

character of the parent levy. Therefore, the aforementioned Cesses are 

chargeable and collected as Excise duty/Service Tax. This being the case, 

transition of the said Cesses could not have been denied to the Appellant. 

Appellant further submits that the reliance placed by the Respondent on 

the decision of the Apex Court in the case of Unicorn Industries Ltd. does 

not apply to the present case inasmuch as the same was a dispute in 

respect of the area based incentive scheme wherein Cesses were held to 

be non-refundable. Appellant submits that the present issue relates to 

transition of credit to the GST regime and not to any area based incentive 

scheme and/or refund of Cess. Accordingly, the impugned order 

overlooking the submission of the Appellant based on the decision in the 

case of SRD Nutrients, deserves to be quashed and set aside on this 

ground alone. 

(v) That there is no provision under the CGST Act or the erstwhile 

service tax law which prevents, blocks or specifically restricts the carry 

forward of CENVAT credit pertaining to EC and SHE Cess as transitional 

credit. That on perusal of Section 140, the only restriction with respect to 

carry forward of transitional credits pertains to credit which is not 

admissible under the CGST Act. That the transitional credit amounting to 

Rs. 2,39,22,525/- represents the vested right of the Appellant which 

cannot be taken away in the absence of explicit provisions for the same. 

(vi) There is no infirmity in carry forward of the amount of Rs. 

2,39,22,525/- under Section 140(1) of the CGST Act and consequently, 

there is no question of recovery of interest under Section 50 of the CGST 

Act. That Section 50(1) stipulates that interest should be recovered in 

case a person who is liable to pay tax fails to pay the same within the due 

date to the Government. In the present case, insofar as the amount of Rs. 

2,39,22,525/- carried forward under Section 140 (1) is concerned, the 

aarnc is an amount of credit transitioned by the Appellant and not an 

amount of tax which has not been paid or belatedly paid to the 

overnment. Consequently, the Appellant submits that the provisions of 

0(1) are not attracted in the present case at all. 
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4. Personal hearing in the matter was conducted in virtual mode through 

video conferencing on 11.3.2022. Shri Vishal Agrawal and Ms. Isha Shah, both 

Advocates, and Shri Suresh Darak, President, and Shri Surendar Mehta, Associate 

Vice President, appeared on behalf of the Appellant. The advocates reiterated 

submissions made in appeal memorandum. Ms. Shah relied upon decision of the 

Hon'ble Bombay High Court passed in the case of M/s Godrej Et Boyce Mfg Co. 

Ltd, which she stated would be submitted as part of additional submission. 

4.1 	In additional written submission dated 21.3.2022, grounds raised in appeal 

memorandum are reiterated and case law of M/s Godrej Et Boyce Mfg Co. Ltd-

2021-TIOL-2112-HC-MUM-GST was submitted. 

5. I have carefully gone through the facts of the case, the impugned order, 

and written as well as oral submissions made by the Appellant. The issue to be 

decided in the present appeal is whether the Appellant had correctly carried 

forward Cenvat credit of Education Cess and Secondary and Higher Education 

Cess in their Electronic Credit Ledger under Section 140 of the Act or not. 

6. On perusal of the records, I find that the Appellant had carried forward 

Cenvat credit of Education Cess and SHE Cess totally amounting to Rs. 

2,39,22,525/- in their electronic credit ledger through GST TRAN-1 under 

Section 140(1) of the Act. The adjudicating authority confirmed the demand, 

inter alia, on the grounds that Education Cess was not one of the 16 taxes 

which were subsumed under the GST Law and hence credit of such cess 

cannot be claimed against the output GST liability. It was also contended 

that levy of Education Cess and SHE Cess having been dropped vide the 

Finance Act, 2015, the unutilized credit of Education Cess and SHE Cess 

cannot be carried forward under transitionary provisions of Section 140 of 

the Act. 

7. I find that Section 140 of the Act contains provisions for transitional 

arrangements to carry forward Cenvat credit of eligible duties from the 

erstwhile Central Excise Act, 1944 and the Finance Act, 1994 into the Goods 

and Service Tax Act, 2017 and list of eligible duties which are eligible to be 

carried forward into new GST regime. The relevant provisions are reproduced 

as under: 

"Section 140. Transitional arrangements for input tax credit. 

11 A registered person, other than a person opting to pay tax under section 10, 
,AA-Effitalilt",,  entitled to take, in his electronic credit ledger, the amount of CENVAT 

cre 	igible duties carried forward in the return relating to the period ending 
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with the day immediately preceding the appointed day, furnished by him under 

the existing law [within such time and] in such manner as may be prescribed: 

Provided that the registered person shall not be allowed to take credit in the 

following circumstances, namely:— 

(i) 	where the said amount of credit is not admissible as input tax credit under 

this Act; or • 

• • 

Explanation 1. — For the purposes of [sub-sections (1), (3), (4)] and (6), the 

expression "eligible duties" means — 

(i) the additional duty of excise leviable under section 3 of the Additional 

Duties of Excise (Goods of Special Importance) Act, 1957 (58 of 1957); 

(ii) the additional duty leviable under sub-section (1) of section 3 of the 

Customs Tariff Act, 1975 (51 of 1975); 

(iii) the additional duty leviable under sub-section (5) of section 3 of the 

Customs Tariff.Act, 1975 (51 of 1975); 

[(iv) * 

(v) the duty of excise specified in the First Schedule to the Central Excise 

Tariff Act, 1985 (5 of 1986); 

(vi) the duty of excise specified in the Second Schedule to the Central Excise 

Tariff Act, 1985 (5 of 1986); and 

(vii) the National Calamity Contingent Duty leviable under section 136 of the 

Finance Act, 2001 (14 of 2001), 

in respect of inputs held in stock and inputs contained in semi-finished or 

finished goods held in stock on the appointed day. 

Explanation 2. --- For the purposes of [sub-sections (1) and (5)], the expression 

"eligible duties and taxes" means — 

(i) the additional duty of excise leviable under section 3 of the Additional 

Duties of Excise (Goods of Special Importance) Act, 1957 (58 of 1957); 

(ii) the additional duty leviable under sub-section (1) of section 3 of the 

Customs Tariff Act, 1975 (51 of 1975); 

(iii) the additional duty leviable under sub-section (5) of section 3 of the 

Customs Tariff Act, 1975 (51 of 1975); 

[(iv) * 
	

*1 

(v) the duty of excise specified in the First Schedule to the Central Excise 
Tariff Act, 1985 (5 of 1986); 
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(vii) the National Calamity Contingent Duty leviable under section 136 of the 
Finance Act, 2001 (14 of 2001); and 

(viii) the service tax leviable under section 66B of the Finance Act, 1994 (32 
of 1994), 

in respect of inputs and input services received on or after the appointed day. 

Explanation 3. — For removal of doubts, it is hereby clarified that the 
expression "eligible duties and taxes" excludes any cess which has not been 
specified in Explanation 1 or Explanation 2 and any cess which is collected as 
additional duty of customs under sub-section (1) of section 3 of the Customs 
Tariff Act, 1975 (51 of 1975)." 

8. 	I find that the Appellant had carried forward Cenvat credit of 

Education Cess and Secondary and Higher Education Cess lying as balance in 

their ER-1 return / ST-3 return as on 30.6.2017 through form GST-TRAN-1. I 

find that levy of Education Cess and SHE Cess was dropped and deleted vide 

Section 153 and Section 159 of the Finance Act, 2015, respectively. Hence, 

at the time of introduction of GST, Education Cess and SHE Cess were not 

being levied in the existing taw. I further find that Explanation 1 and 

Explanation 2 supra specified "Eligible Duties" and "Eligible duties and Taxes", 

which are eligible to be carried forward. Apparently, Education Cess and SHE 

Cess are absent from the list of duties/ taxes which can be carried forward in 

GST 'era and hence, the same cannot be carried forwarded in GST era. Further, 

in terms of Explanation 3 supra, expression "eligible duties and taxes" excludes 

any Cess which has not been specified in Explanation 1 or Explanation 2 of 

Section 140 reproduced supra. I also find that Rule 117(1) also stipulates that a 

registered person is entitled to take input tax credit of eligible duties and taxes, 

as defined in Explanation 2 to Section 140 through form TRAN-1 in terms of 

Section 140 of the Act. Further, Education Cess and SHE Cess were not part of 

16 Duties/taxes which were subsumed under the GST Law. Considering the 

legal provisions, I hold that the Appellant is not eligible to carry forward credit 

of Education Cess and SHE Cess lying in their return as on 30.6.2017 into their 

electronic credit ledger through GST IRAN-1 under Section 140 of the Act. 

8.1 	I rely on the decision dated 16.10.2020 rendered by the Hon'ble 

Madras High Court in the case of CGST a Central Excise, Chennai Vs. 

Sutherland Global Services Private Limited reported as 2020-TIOL-1739-HC-

MAD-GST, wherein it has been held that, 

"58. We may also briefly add one more reason as to why we cannot subscribe 
to the view taken by the learned Single Judge and affirm it. GST Law, by 

ment of respective laws by the Parliament and States and creation of GST 
o subsume the 16 indirect taxes which were in vogue prior to 

was a watershed moment in the taxation reforms in India. The 
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• 

following 16 indirect taxes which were hitherto leviable were subsumed in the 
new GST Law Regime and Constitutional Amendments were effected for that 
purpose besides enactment of separate laws by Parliament and States to impose 
GST on the sales of goods and services like Central Goods and Services Tax 
Act, 2017, the Integrated Goods and Services Tax Act, 2017, the Union 
Territory Goods and Services Tax Act, 2017, the Goods and Services 
(Compensation to States) Act, 2017, etc. by Parliament and respective State 
Goods and Services Tax Act by different States and Union Territories. 

(I) Central Excise Duty 

(2) Additional Excise Duties 
(3) Excise Duty levied under the Medicinal and Toilet Preparations (Excise 

Duties) Act, 1955 

(4) Service Tax 
(5) Additional Customs Duty commonly known as Countervailing Duty 
(6) Special Additional Duty of Customs 

(7) Central Surcharges and Cess, so far as they relate to the supply of goods and 
services. 

(8) State Value Added Tax/Sales Tax 

(9) Entertainment Tax (other than the tax levied by the local bodies) 

(10) Central Sales Tax (levied by the Centre and collected by the States) 

(11) Octroi and Entry Tax 

(12) Purchase Tax 

(13) Luxury Tax 

(14) Taxes on lottery 

(15) Betting and gambling 

(16) State cess and surcharges insofar as they relate to supply of goods 

and services. 

59. The GST Law spared and did not include within its ambit and scope only 
six commodities which were left out and continued to be covered by the earlier 
existing laws of Excise Duty and VAT Law and for that purpose, Entry 54 of the 
State List and Entry 84 of the Union List were also suitably amended by 101st 
Constitutional Amendment Act. Six items which are not covered by GST are (a) 
Petroleum Crude, (b) High Speed Diesel, (c) Motor Spirit (commonly known as 
Petrol), (d) Natural Gas, (e) Aviation Turbine Fuel and (f) Tobacco and Tobacco 
products. Except the aforesaid 16 taxes and duties specified in different 
enactments, no other tax or duty were subsumed under the new GST Regime 
with effect from 01.07.2017. 

60. Obviously, the transition of unutilised Input Tax Credit could be allowed 
only in respect of taxes and duties which were subsumed in the new GST Law.  
Admittedly, the three types of Cess involved before us, namely Education Cess,  
Secondary and Higher Education Cess and Krishi Kalyan Cess were not 
subsumed in the new GST Laws, either by the Parliament or by the States.  
Therefore, the question of transitioning them into the GST Regime and giving 
them credit under against Output GST Liability cannot arise. The plain scheme  
and object of GST Law cannot be defeated or interjected by allowing such Input 
Credits in respect of Cess, whether collected as Tax or Duty under the then 
existing laws and therefore, such set off cannot be allowed.  

61. For these reasons also, in our opinion, the learned Single Judge, with great 

respects, erred in allowing the claim of the Assessee under Section 140 of the 
CGST Act. The main pitfalls in the reasoning given by the learned Single Judge 
are (a) the character of levy in the form of Cess like Education Cess, Secondary 
and Higher Education Cess and Krishi Kalyan Cess was distinct and stand alone 
levies and their input credit even under the Cenvat Rules which were applicable 

tis mutandis did not permit any such cross Input Tax Credit, much less 
ed a vested right, especially after the levy of these Cesses itself was 

(b) Explanation 3 to Section 140 could not be applied in a restricted 
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manner only to the specified Sub-sections of Section 140 of the Act mentioned 
• in the Explanations 1 and 2 and as a tool of interpretation, Explanation 3 would 
apply to the entire Section 140 of the Act and since it excluded the Cess of any 
kind for the purpose of Section 140 of the Act, which is not specified therein, the 
transition, carry forward or adjustment of unutilised Cess of any kind other than 
specified Cess, viz. National Calamity Contingent Duty (NCCD), against Output 
GST liability could not arise.  

62. For the aforesaid reasons, we are inclined to allow the appeal of the Revenue 
and with all due respect for the learned Single Judge, set aside the judgment of 
the learned Single Judge dated 05.09.2019 and we hold that the Assessee was 
not entitled to carry forward and 'set off of =utilised Education Cess, Secondary 
and Higher Education Cess and Krishi Kalyan Cess against the GST Output 
Liability with reference to Section 140 of the CGST Act, 2017. The appeal of 
the Revenue is allowed. CMP No.690 of 2020 is closed. Costs easy." 

(Emphasis supplied) 

8. By respectfully following the above decision, I uphold the confirmation of 

demand of wrongly availed credit totally amounting to Rs. 2,39,22,525/- under 

Section 73(1) of the Act. Since demand is upheld, it is natural consequence that 

confirmed demand is to be paid along with interest at appropriate rate under 

Section 50 of the Act and I order accordingly. 

9. The Appellant has contended that the SCN which was issued under Section 

73 was not maintainable since Section 73 did not apply to cases of transition of 

credit. Section 73(1) does not authorize the proper officer to issue notices 

demanding the recovery of credits which have allegedly wrongly been carried 

forward or transitioned. Wrong transitioning/carrying forward of credits is not a 

situation contemplated under Section 73(1) of the CGST Act for the issuance of 

show cause notices by the proper officer inasmuch as the same is not akin to 

availment or utilization of input tax credit and relied upon judgment of the 

Hon'ble Patna High Court in the case of Commercial Steel Engineering 

Corporation Vs. State of Bihar Et Ors. [2019-TIOL-1585-HC-PATNA-GST]. 

9.1 	I find that provisions of Section 140 of the Act enables an assesse to 

transit Cenvat credit of eligible duties lying in balance immediately preceding 

the appointed day into their electronic credit ledger. The Appellant opted to 

transition, inter alia, Cenvat credit of Education Cess and SHE Cess in their 

electronic credit ledger through Form GST IRAN-i. So, when the said Cess 

was credited into their electronic credit ledger, it has to be considered that 

they availed credit of Cess. Since, the Appellant was not eligible for availing 

cess in their credit ledger, proceedings were initiated by invoking provisions 

contained in Section 73 of the Act, which empowers the proper officer to 

wrongly availed or utilised input tax credit. After careful 
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consideration of the facts, I am of the considered opinion that the 

adjudicating authority correctly invoked provisions contained in Section 73 of 

the Act in respect of ineligible credit availed by the Appellant in their 

electronic credit ledger under Section 140 of the Act. Although, the 

Appellant had already reversed the said credit of Cess from their electronic 

credit ledger on being pointed out by the JRS and no amount was outstanding 

on this count but since the Appellant had reversed the credit under protest, 

the SCN was issued under Section 73 of the Act to vacate the protest lodged 

by them and to appropriate the said reversal of cess. 

9.2 	I have examined the relied upon decision of the Hon'ble Patna High Court 

passed in the case of Commercial Steel Engineering Corporation v State of Bihar 

Et Others reported as 2019 (28) G.S.T.L. 579 (Pat.). I find that the said decision 

was rendered under the Bihar Goods and Service Tax Act, 2017. In the said case, 

the petitioner had inadvertently failed to avail VAT ITC in the years 2007-08 and 

2011-12 and failed to report in respective returns. The said IT was carried 

forward by them through GST TRAN-1 in the GST regime. The Department 

initiated proceedings under Section 73 seeking to recover the transitional credit 

as wrongly availed credit on the ground that the claim was not substantiated by 

returns. The High Court held that at best the claim could have been rejected but 

the same did not give jurisdiction to the authority to create tax liability when no 

outstanding liability existed. On examining the facts of the said case, I find that 

eligibility of disputed ITC was not decided yet and the same was pending before 

the statutory authority and in that backdrop the said decision was rendered as 

evident from para 35 of the said decision reproduced herein under: 

"35. Insofar as the present case is concerned, Annexure 2 series confirms that 

the petitioner has an input tax credit in his favour under the Value Added Tax 

Act and the Entry Tax Act. Now whether he is entitled for refund of this credit 

or entitled to carry it forward in the transitional credit, may be a subject matter 

of proceeding pending before the statutory authority but nonetheless, it is 

• definitely a confirmation of the fact that there is no tax outstanding against the 

petitioner which is recoverable." 

9.3 	Whereas in the present case, the Appellant was not eligible to avail 

credit of Education Cess and SHE Cess in their electronic credit ledger and 

provisions contained in Section 73 of the Act empowers the adjudicating 

authority to recover any input tax credit wrongly availed or utili3ed for any 

reason. The adjudicating authority was justified in invoking provisions 

' ed in Section 73. Thus, facts involved in the present case are on 

ooting and relied upon case law of Commercial Steel Engineering 
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Corporation is not applicable to the facts of the present case. I, therefore, 

discard the reliance placed on the said case law. 

10. 	The Appellant has contended that the phrase 'eligible duties' defined 

under Explanation 1 to Section 140 of the Act applies only to sub-section (3), (4) 

and (6), since the amendment made vide Section 28((b)(i) of the Central Goods 

Et Services Tax (Amendment) Act, 2018 is not notified yet and hence, the 

definition of 'eligible duties' will not apply in case of sub-section (1) as of now. 

That Explanation 2 defines the phrase 'eligible duties and taxes', which is 

nowhere used in Section 140(1). Hence, the provisions of Explanation 2 would be 

irrelevant for the purpose of Section 140(1), under which the Appellant has 

transitioned the credit in question. That Explanation 3 contains a stipulation in 

respect of the phrase 'eligible duties and taxes', whereas Section 140(1) uses 

the phrase 'eligible duties'. Hence, Explanation 3 inserted by the CGST 

(Amendment) Act, 2018 is irrelevant for determining the eligibility of credit 

under Section 140(1). 

10.1 	I find that phrase 'eligible duties' has been inserted in Section 140(1) of 

the Act retrospectively with effect from 1.7.2017 by virtue of Section 28(a) of 

the CGST (Amendment) Act, 2018. Though the phrase 'eligible duties' for the 

purpose of Section 140(1) has not been defined but the Board has clarified vide 

Circular No. 87/06/2019-GST dated 2.1.2019 issued from F.No. 267/80/2018-

CX.8 that expression 'eligible duties' appearing in Section 140(1) will cover 

duties which are listed as "eligible duties" at sl. no. (i) to (vii) of explanation 1 

to Section 140, and "eligible duties and taxes" at sl. no. (i) to (viii) of 

explanation 2 to Section 140. Notwithstanding above, Explanation 3 to Section 

140 of the Act has provided that expression "eligible duties and taxes" excludes 

any cess which has not been specified in Explanation 1 or Explanation 2 to 

Section 140. Further, Explanation 3 to Section 140 could not be applied in a 

restricted manner only to the specified sub-sections of Section 140 of the Act 

mentioned in the Explanations 1 and 2 and as a tool of interpretation, 

Explanation 3 would apply to the entire Section 140 of the Act, as held by the 

Hon'ble High Court in the case of Sutherland Global Services Private Limited 

supra. Further, the expression 'eligible duties and taxes' used in Explanation 3 

would grammatically mean 'eligible duties and eligible taxes'. So, 'eligible 

duties and taxes' contained in Explanation 3 effectively contains the expression 

'eligible duties'. Apparently, the expression 'eligible duties' conspicuously 

occurs in both Explanation 3 as well as in Section 140(1) and it would have to 

h 	--thp same meaning at both places. I, therefore, discard this contention as 
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11. 	I have also examined the relied upon decision of the Hon'ble Bombay High 

Court passed in the case of M/s Godrej a Boyce Mfg Co. Ltd reported at 2021-

TIOL-2112-HC-MUM-GST. In the said case, the party was issued Show Cause 

Notice for availing inadmissible credit of Education Cess and SHE Cess in their 

electronic credit ledger through IRAN-i. The party challenged the said SCN 

before the Hon'ble High Court by way of filing writ petition. The Hon'ble Court 

allowed the writ petition by holding that (i) Explanation 3 in Section 140 of the 

Act is not applicable to sub-section (1) thereof because that explanation 

pertains to "eligible duties and taxes" while Section 140(1) deals only with 

"eligible duties" and (ii) The officer who issued the SCN lacked jurisdiction 

because he based his SCN on introduction of Explanation 3 to Section 140 of the 

Act read with Explanation 1 and 2 thereof without ascertaining whether 

Explanation 1 and 2 have been made operational or not as well as whether 

Explanation 3 would at all apply to sub-section(1) of Section 140 of the Act. In 

the present case, the Appellant was issued SCN on the ground that credit of 

Education Cess and SHE Cess carried forward as input tax credit through TRAN-1 

appeared to be irregular and in contravention of the provisions of Section 140(1) 

and Section 2(62) of the Act. Thus, SCN issued in the present case was not based 

on retrospective amendment made in Explanation 1 and 2 of Section 140 of the 

Act or invoking provisions of Explanation 3 ibid. Since, facts of the present case 

are different, there is no question of examining whether there was any lack of 

jurisdiction in issuing SCN to the Appellant herein. It is also pertinent to mention 

here that the Hon'ble Bombay Court in the said case of M/s Godrej a Boyce Mfg 

Co. Ltd also held that the Revenue is free to issue a fresh SCN to the petitioner 

if it has reason to believe that the Education Cess is recoverable for reasons 

other than retrospective amendment. The said decision was, thus, rendered 

considering peculiar facts of the said case and cannot be universally applied to 

all cases. As regards observation of the Hon'ble Bombay High Court that 

"Explanation 3 in Section 140 of the Act is not applicable to sub-section (1) 

thereof because that explanation pertains to 'eligible duties and taxes' while 

Section 140(1) deals only with 'eligible duties"', I rely on the decision of the 

Hon'ble Madras High Court rendered in the case of Sutherland Global Services 

Private Limited supra, wherein the Hon'ble Court has held that Explanation 3 to 

Section 140 could not be applied in a restricted manner only to the specified 

sub-sections of Section 140 of the Act mentioned in the Explanations 1 and 2 and 

as a tool of interpretation, Explanation 3 would apply to the entire Section 140 

e Act. After examining the facts involved in the present case as well as 

g the law laid down by the Hon'ble Madras High Court in the case of 
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Sutherland Global Services Private Limited supra, I hold that reliance placed on 

the case law of M/s Godrej Et Boyce Mfg Co. Ltd is not sustainable. 

12. 	The Appellant has contended that the Hon'ble Supreme Court in the case 

of SRD Nutrients Pvt Ltd - 2017 (355) ELT 481 (S.C.) has held that EC and SHE 

Cess, at the time of collection, takes the character of the parent levy. 

Therefore, the aforementioned Cesses are chargeable and collected as Excise 

duty/Service Tax. This being the case, transition of the said Cesses could not 

have been denied to them. The Appellant further submits that the reliance 

placed by the Respondent on the decision of the Apex Court in the case of 

Unicorn Industries Ltd. does not apply to the present case inasmuch as the same 

was a dispute in respect of the area based incentive scheme wherein Cesses 

were held to be non-refundable. 

12.1 I have examined the relied upon judgement of the Hon'ble Supreme Court 

passed in the case of SRD Nutrients Pvt Ltd reported as 2017 (355) ELT 481 

(S.C.). In the said case, the party was availing the benefit of area based 

exemption Notification No. 20/2007-Ex., dated April 25, 2007. The exemption 

was granted by way of refund of duties of excise paid by the assessee. The party 

challenged the denial of refund of Education Cess and SHE Cess. The matter 

reached before the Apex Court which ruled in favour of the party by holding that 

once the excise duty itself was exempted from levy, the appellants were 

entitled to refund of Education Cess and Higher Education Cess which was paid 

along with excise duty. I find that the Apex Court's said judgment passed in the 

case of SRD Nutrients Pvt Ltd has been held per incuriam by the Hon'ble 

Supreme Court in the case of Unicorn Industries reported as 2019 (370) E.L.T. 3 

(S.C.). The relevant portion of the said judgement is reproduced as under: 

"41. ... ... The reason employed in SRD Nutrients Private Limited (supra) that 

there was nil excise duty, as such, additional duty cannot be charged, is also 

equally unacceptable as additional duty can always be determined and merely 

• . exemption granted in respect of a particular excise duty, cannot come in the way 

of determination of yet another duty based thereupon. The proposition urged that 

simply because one kind of duty is exempted, other kinds of duties automatically 

fall, cannot be accepted as there is no difficulty in making the computation of 

additional duties, which are payable under NCCD, education cess, secondary 

and higher education cess. Moreover, statutory notification must cover 
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held by this Court in several decisions such as Mahanagar Railway Vendors' 

Union v. Union of India & Ors., (1994) Suppl. 1 SCC 609, State of Maharashtra 

& Ors. v. Mana Adim Jarnat Mandal, AIR 2006 SC 3446 and State of Uttar 

Pradesh & Ors. v. Ajay Kumar Sharma & Ors., (2016) 15 SCC 289. The 

decision rendered in ignorance of a binding precedent and/or ignorance of a 

provision has been held to be per incuriam in Subhash Chandra & Ors. v. Delhi 

Subordinate Services Selection Board & Ors., (2009) 15 SCC 458, .Dashrath 

Rupsingh Rathod v. State of Maharashtra, (2014) 9 SCC 129, and Central Board 

of Dawoodi Bohra Community & Ors. v. State of Maharashtra & Ors., (2005) 2 

SCC 673 = 2010 (254) E.L.T. 196 (S.C.). It was held that a smaller bench could 

not disagree with the view taken by a Larger Bench. 

43. Thus, it is clear that before the Division Bench deciding SRD Nutrients 

Private Limited and Bajaj Auto Limited (supra), the previous binding decisions 

of three-Judge Bench in Modi Rubber (supra) and Rita Textiles Private Limited 

(supra) were not placed for consideration. Thus, the decisions in SRD Nutrients 

Private Limited and Bajaj Auto Limited (supra) are clearly per incuriam. The 

decisions in Modi Rubber (supra) and Rita Textiles Private Limited (supra) are 

binding on us being of Coordinate Bench, and we respectfully follow them. We 

did not find any ground to take a different view." 

12.2 In view of the above, I discard the reliance placed on the Apex Court's 

judgment of SRD Nutrients Pvt Ltd. 

13. 	The Appellant has contended that there is no provision under the CGST 

Act or the erstwhile service tax law which prevents, blocks or specifically 

restricts the carry forward of CENVAT credit pertaining to EC and SHE Cess as 

transitional credit. That the transitional credit amounting to Rs. 2,39,22,525/-

represents the vested right of the Appellant which cannot be taken away in the 

absence of explicit provisions for the same. 

13.1 I find that the appellant had carried forward Education Cess and SHE Cess 

in GST era in terms of sub-section(1) of Section 140 of the Act. The said sub-

Section (1) stipulates that a registered person is entitled to take the amount of 

CENVAT credit of eligible duties in his electronic credit ledger. Further, 

Explanation 3 of Section 140 of the Act stipulates that expression "eligible duties 

and taxes" excludes any cess which has not been specified in Explanation '1 or 

Explanation 2. Thus, on combined reading of provisions contained in sub-

n(1) of Section 140 and Explanations 1,2 and 3, it is apparent that credit 
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of Education Cess and SHE Cess cannot be carried forward in GST era through 

IRAN-I. I, therefore, discard this contention as devoid of merit. 

14. The Appellant has contended that there is no infirmity in carry forward of 

the amount of Rs. 2,39,22,525/- under Section 140(1) of the CGST Act and 

consequently, there is no question of recovery of interest under Section 50 of 

the CGST Act. 

	

14.1 	I find that Section 73 of the Act, inter alia, provides that where input tax 

credit has been wrongly availed and utilized for any reason, the proper officer 

shall serve notice for recovery of tax along with interest payable under Section 

50 of the Act. Since, the Appellant had wrongly availed credit of Education Cess 

and SHE Cess in their electronic credit ledger through TRAN-1 and utilized 

towards payment of GST, interest is chargeable under Section 50 ibid. I, 

therefore, hold that the Appellant is liable to pay interest under Section 50 of 

the Act from the date of availment of credit to date of reversal thereof. 

15. In view of above, I uphold the impugned order and reject the appeal. 

16. accit-dw-df gII 	 '1T1 3fE1t . 5r RqdRi diFactd uftktf 1i 31IdIt 

	

16. 	The appeal filed by the Appellant is disposed off s above. 

M°*)c-4/ 	
• 

( AKHILESH KUMAR) 

Commissioner (Appeals) 
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