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Date of Order: 25.03.2022 
-rtr 	-rtrzg- / 

Date of issue: 
28.03.2022 

4it 	 •{101.1, 	e•Laki urrItF-  / 

Passed by Shri Akhilesh Kumar, Commissioner (Appeals), Rajkot. 

arrl 	39Wal .it-uTt-cf/ •ki6Nct-, 377a, 	3c-Lue, 	 Qc1 clIch.(,U,Ach / ,711Ho1dli / UTitt-TPTI 

7TtrJ-kei 3fItUT)- TL: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 

/ GST, Rajkot / Jamnagar / Gandhidham : 

Er 	 Lid! /Name &Address of the Appellant/Respondent :- 

M/s.Rudraksh Detergent & Chemicals Pvt. Ltd, Survery No. 157 Village- Padana Tat- Gandhidham 

-kutch 

•t1 arrawpritm uzftia. T1t. --44f4-a-  fJ-11l1d 	4 it-R1q-c-11,1actaI W1TiiHaT3TcriF. FIT 	4-ichcll t I/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

ti 	 .30-11C, Ic>•,41 	 3141-41-zr -/FzTrzfritur 	cff4 314tW, 	 3-T11)1'4z:fag" ,1944 4ltc-471" 35B 

q(-13rItrid-Tr342, 1994 tt tTru 86 t. 3i-d-31-a- Pc1-11-M-8ci 74-6 tt r .uw-41- t- 1/ 

Appeal to Customs, Excise 86 Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) 	cIclo- 	1TlTTrA Tri-TrA-  TnTIT 	 t-471-  .3(441e0,1   	3rt#171-  ;7-7:11:Il1tf-4-7{uT cf  fd-3)11-  If-6, 
.oiTch 	2, 31-7,, t.R, 	, E111 r 	TrttT I/ 

The special bench of Customs, Excise 86 Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(li) 	 1-11A -c- e, 1(a) 4 61c11Q 41Q 31-11-61- 	3TFIQT Wit 31114 	 1(--ct)mi hrrzir 3-11r-41-4 a-Lik-Acur 

(ftrft-itirft-4-3,r 0--Atzr141R).m„4jdcf1q dei 	, 4FiTtf 	3F4TraT 3T-6-37a1- 3C°° 	 v I/ 

To the West regional bench of Customs, Excise 86 Service Tax Appellate Tribunal (CESTAT) at 2nd Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- I(a) above 

31lfrA7r ;--zfrzfriti   .3fitW 	 (3TIM)LIHIci A, 2001, t -Ti-37 6 t 
crtri.  EA-3 tit 	 TlIo1l PT1V I T-4- 	.1),H 	cbd-i 	Cif4 	.716i 50-11e, 

-bLiQ 5 "Mg PT 3-TiTY ch,H,5 	.t,4Q zfr 50 1IT 	cich 31-11-dT 50 FT-Ef -TTV" 	311-0- 	9t1J-M: 
1,000!- Tur4, 5,000?- Tcr-4 3111-dT 10,000/- •to-H.) 	fWfta- 	+icidcri4IWrfta-  	alaTRTR, HId 
3i-c1gr zrrarftrwm t lI1i .-161Zich  	#fttr afr +iicIDoch 	4.b 	 fP TtF qm f+-41- 
oi1.11 .MitV I 4sil-tcl Tt 	Ta.171-d-M", 44, "1-  3+1 114.N1 	fIiTT P*tr 	iI i41tra-  Mt-4M 	 Tzi-Tm 
3T1-a-`4 (fa 34#) 	v3 	riITT 500/- 	 rflI1.fI1F !13-e-,h o1,1-11 chialleRrr 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be acco7amed against one which at least should be 
accompanied by a fee of. Rs. 1,000/- Rs.5000 	Rs.110,000/- where amount of duty 
demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 ac and above 50 Lac respectively' in the form of 
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where 
the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/- 

3P1171- 	 +1'H8 3 , 	3ft1'07T-T1-,1994 	t1RT 86(1) t3Td 	P1Pl Pqd-ictiA, 1994, t1iPT 9(1) t 

ci6ci 	 S.T.-5 TIN Cift4i1 lTF----eft tr - 3--frt-  FRI 1 -T1- 3-T1t3T fdTar3-14Mtl- gPfTe", 3FtiCrfa "TTV 
	(34.F# 	 d--4 	choi 	urn, 	i 0.--arwT tr 	,1 'r 	3il-t 	dku- 
.Ty-110-11,,c,LN 5 eiltg zit 3-Tit .1,5 eil4A .b,-1Q TIT 50 c>iikg 	31T50 TUf 	 TTRT: 1,000/- 

10,000/-  P1f01-1WM jdii Jç i +'T wf 	ci ei 	 3-Pcit4rZT rr-Zift4M-71.11 

t 011H Wr aft 	tht 	cb ,c1l'U iji'r 	iOId4.ct, 	 -qri'ov #.--4ftra-  TtF-6.  
a•PraT, 4`h tr 3+1 1kill erM PT 	it 	3FITART 	q'Va-'t I =2T-JT-a" 	 36t-{) 

	

Trrzt 500/- •to-NrrItif.yT 	oi HI .1-,t0-1 I 	-rf I/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994 to the Appellate Tribunal Shall he filed 
\in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of .the Service lax Rules, 1994, and Shall be 

'accompanied by a copy of the order appealed against (one of ,which shall be certified copy) and should be 
accompanied by a fees of Rs. 1000/- Where the amount of service tax 86 interest demanded & penalty levied of 

-Rs. 5 Lakhs or-less, Rs.5000/- :where the amount of service tax 84 interest demanded 8G penalty levied is more 
, :than five lakhs but not.  exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax 84 interest 

demanded 8G penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the 

& situated. / Application made for grant of stay shall be accompan• by a fee of Rs.500/-. 
/A 	 th ssistant Registrar of e bench of nominated Public Sector Bank

ied 
 of the place where the bench of Tribunal is 

(A)  

(B)  



(i) 

(C) 

(i) 

(v) 

1rl31It1'd71T,1994 *1" tITTI 86 	YIATMA (2) v4-  (2A) *3i-d-ii-j 	dizfl 37-frg, taw{ 	, 1994, * 	qai 9(2) 

v4-  9(2A) * 	i Writd- 	S.T.-7 A *r 1T +AA .(r-  3+4) TrI2T3Trr, 	r3CLIK q.E3.111-4T 31Tzp-a-  (3111W), 

304K qle-ch COW 	tirita alraW crf'd-zit 	(.3.-14 A .(r-  Clit.id-rirlci 041 -iittr) AT 377a CORI 4161elc1, .39-q13nOT 

54V-c-1, W-4171- icYIne.chi 44-dTWT, 	31,11--4'Rr 	 31r4--d-a• 	cnicA r 1r 	cue) 3Erbr 	cri -  aft Tim-  A- 

i1m.1.-14,i 	6'I41 I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) 86 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

f1 	 tT icL114 qle.cht 41-4TWT 3rcfrgtzT crrftw-4-u-r (T1-4t--d-) i 	31,41* 	 icLuc, 	33ftrr4aTuT 
1944 ,*r URT 357:F 3tdra, *1 fat-NT 3fitrizig, 1994 	tTRT 83 *3tagia41-41---4. 	 Tfr 3fra"3r 11? 
31-4r-A-zpA Rch.tui 31-11m-  chic) RJR-4- 504K .1"/•Acit WT3,6-ir i 10 Cfrdlrff (10%), A- 3,ri7r tr-E T4-4-r fcii1ci 

yrar-a. fiare-, 4'41-4 ft.  T44-  fiwr *3i-Oa 7-gr 1i 	ii 	r 3tElfra-  A--4-  TAT Ur 411.  Tqv 

3ritwei 

*--4tzr 30414 !le'cb VEltaW{t3i-dirF a3Ti.4%v 7Fl" qrftm- 

(i) &r i1 tfi t3ta-aia.  'tem 

(ii) FTdIe1c1U1T 

(iii) oi1i1r6 t3iFira- 4-4-  ichdi 

- 	zr6- 	t-WiT WT411-W fa 	 (#. 2) 31itriezig 2014 t 	rfA 	3ittzr 	 TriTaT 

it-MtfW 1=41M" 31 kl""3jt 	enak4 61a) I/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 

{ 

amount determined under Section 11 D; 
amount of erroneous Cenvat Credit taken; 

111) 	amount payable under Rule 6 of the Cenvat Credit Rules 
 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

*TRW titchit*Itfur311t4-4: 
Revision application to Government of India: 
Tfla 311-a-ff 	tratraiuTzITT Pa-0-11W-aci 	 r 30-11q 	31ftAzw,1994 	rETRT 35EE 	Atl-Prit-d* * 
3i-o-ira3T41- 	Nrirff 	t14.41u1 	tm-4, riff J-IlleleJ, 	 t'ait 3ft-4, AlcPri frr 31-4W,iiallA, 4 
2„-A-110001, 
A revision application lies to the Under Secretary,_ to the Government of India, Revision Application Unit, 
Mimstry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi -
110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

eifa T17 t 1441 aict,tito i 	 , A61 0-1,:bilicri 14. Fra 	chlitgiA 	ggr{ 	t. 	t 4(1.1 ZIT %A 
chi i(giA zrr 14)i %A trwat3R-J16 WI" aidT   atm, 1T3fgrT 21-6-  zrr aigrivr A 	t 	 
	 iiol Tffh 3i3721-6 31Tff 	AI/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods m a warehouse or in storage 
whether in a factory or in a warehouse 

3TITa t .116i %).th ii 	thiWzkaw ailei  iWiui  wiwa-  wf-4 Trw trt aTtr Trt 4"r4e1 6cLIK 	(1 C) t 
a11.4-a- 	i4,41(1.5c  zrt 	fA-zfra- 	/ 

In case of rebate of duty of excise on goods exported to any country or territory outsicle India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

qTa 3cLIK .,1e4)W1 ap-raW 14,v 1W-d-r 31R-6 i  01$i, ALHei ?Tr 3TeRt aiiei  WM-  14)41Igrzrr tI / 
In case of-goods exported outside India export to Nepal or Bhutan, without payment of duty. 

rtr3TT-br 13.1Tzlqa (311U 	
3fit ic 	

*-kcitit fad 31ftr1z1ir 	2),1998 	ttr4-r 109 t 4,11i1 P44c1 	it-3-  arta 3r2rar 
LIK 	 . t.317rMa. V 	Wr 	Tfr 	rzig 	VA, 	criatTrat cf6ci Trr- r 	t 

qii1i 14,v3-rvt-1/ 
Credit of any duty allowed to be utilized towards payment of excise duty on fiilal products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 11998. 

51.('lcfd 31T 	it tcerd-zris crtm- 	EA-8 3?-1*, 1r 1t 	IT 6c4140 q1c.<11 (31EFIW)1•44icierf,2001, 	qi4.1-1 9 * 
raRTA.c. T41- 

 
3fltiuI 3 oil6 	tt 	writ(r 64 41-c1-33i 	W R14 agArraW 3.11-R• 3trav 	crrd-zit 

*'t 0114 	 icL1K q..13.iitif'd-zrg, 1944 tt 	35-EE 	 A.  (-16d 	 3t-a-zr-ift*Trra---4 
t.1.1711" TR-6 	Q +16.10 	T`t''6-(r1 / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals), Rures, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

(vi) 	Vtai-o-r 311d--4w*Trtzt 	1Writa.  qic.-4, *Ty-4-w* t't ,311 WIWI.  1 
.715141eida-1 ichJi t eilig t,LIA zfr 341.41 	 200/- 	aFram-  %en 7rv 3 jdaj ichal fi Mitg 	szlIC,1 

t,q4 1000 -/ T gaTarff 1bit 311V1 
The revision apalieation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and-Rs. 1000/- where the amount involved is more than Rupees One Lac. 

if? T41- 3llt3T **1-  .44 31-4 3.11-a-0" T 	ilcTt 	R-R1* .77 31Tt3T i fliv 	r 	44-d tgr 14)a4i .311.711 nft T.41.  
at7r 61,1. 	 aft *1- 	i =fa cr-v1 	GrciAf 	 TTflQT1 3141-4171 	 l(rw 31114 zu *ftzr 	i .311 
1441 	 ri In case, if the order covers various umbers of order- in Original, fee for each 0.I.0. should be 
paid in the aforesaid manner, notwithstanding the fact that the one appal tq the Appellant Tribunal or the one 
application to the Central Govt. As the case may be, is filled to avoid scriptona work if excising Rs. 1 lakh fee of 
Rs. 100/- for each. 

liair#01-0c1.-41e1164 	311r, 1975, *39-Vt-I *31TTIT 	3TraVT rd' iTT AbT *r ir ITT f#tilfra.-  6.50 .t,LI 4.) 
felt-C F-Irr $10-11 El1ftfl / 

One copy of application or 0.I.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Scliedule-I in terms of the Court Fee Act, 1975, as amended. 

At-Fr 	 3e-114 !le•ch V4-  taiW-{ 3riztt- Rr .-4114-111-04,cui (wr-41-451) 94cHiciA, 1982 A-  cirlci 	Trari-v.rd" 

r, 
(D)  

(E)  

(F)  

	

cfro) cuel 	 L-zrm- 3fWilla- 	oficii t I / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

	

3114ttzr ciaMtr 	3ft-a •I•ftrN-  chiA 44.  4-icif-Od 04-111-147, it9a 3ft-{ 0-140-1(141 groirrdi- 

cbec.gov.in 	t I / 
NO the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
aopeklant may refer to the Departmental website www.cbec.gov.m. 

• k 

3141-Rrzff itaTr-iltzr 

appellate authority, the 
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:: ORDER-IN-APPEAL::  

M/s Rudraksh Detergent a Chemicals Pvt. Ltd, Padana, District - Kutch 

(hereinafter referred to as "Appellant") has filed Appeal No. 36/GDM/2021 

against Order-in-Original No. 30/JC/2020-21 dated 17.3.2021 (hereinafter 

referred to as "impugned order") passed by the Joint Commissioner, CGST 

Gandhidham (hereinafter referred to as "adjudicating authority"). 

2. 	The facts of the case, in brief, are that the Appellant was engaged in the 

manufacture of excisable goods falling under Chapter Nos. 28 and 34 of the 

Central Excise Tariff Act, 1985 and was holding Central Excise Registration No. 

AADCR08390XM001. The Appellant was availing benefit of exemption under 

Notification No. 39/2001-CE dated 31.07.2001, as amended (hereinafter 

referred to as 'said notification'). As per scheme of the said Notification, 

exemption was granted by way of refund of Central Excise duty paid in cash 

through PLA as per prescribed rates and refund was subject to condition that 

the manufacturer has to first utilize all Cenvat credit available to them on the 

last day of month under consideration for payment of duty on goods cleared 

during such month and pay only the balance amount in cash. The said 

notification was subsequently amended vide Notification No. 16/2008-CE dated 

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered 

the method of calculation of refund by taking into consideration the duty 

payable on value addition undertaken in the manufacturing process, by fixing 

percentage of refund ranging from 15% to 75% depending upon the commodity. 

The Appellant had opted for availing the facility of re-credit for the F.Y. 2010-

11, in terms of Para 2C(a) of the said notification. 

2.1 	During the course of audit of the records of the Appellant by the 

Departmental officers, it was observed that the Appellant had availed 100% of 

re-credit of duty paid from PLA during the months of October, 2010 to 

December, 2010 instead of at the rate of value addition prescribed vide 

Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE 

dated 10.06.2008. It appeared that the Appellant had excess availed re-credit 

of Rs. 1,01,60,003/- during the said period. It was further observed by the 

Audit team that the Appellant had availed re-credit of Education Cess and 

Secondary and Higher Education Cess during the months of August, 2010 to 

Vitsil December, 2010. It appeared that exemption under the said notification was 

available only to Central Excise Duty and the said notification did not cover 

Education Cess and Secondary a Higher Education Cess and hence, the 

appellant was not entitled for refund/ re-credit of Education Cess and S.H.E. 

Page No. 3 of 10 
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Cess. 

2.2 Based on audit observations, Show Cause Notice No. V/GND/AR-

III/Commr/91/2015 dated 7.9.2015 was issued to the Appellant calling them to 

show cause as to why excess availed re-credit of Basic Excise duty of Rs. 

1,01,60,003/- should not be demanded and recovered from them under 

Notification No. 39/2001-CE dated 31.7.2001 read with Section 11A of the 

Central Excise Act, 1944; excess availed re-credit of Education Cess and 

Secondary and Higher Education Cess of Rs. 15,12,868/- should not be 

demanded and recovered from them under Notification No. 39/2001-CE dated 

31.7.2001 read with Section 11A of the Act along with interest under 

Notification No. 39/2001-CE dated 31.7.2001 read with Section 11AB/11AA ibid 

and proposed imposition of penalty under Section 11AC of the Act read with 

Rule 25 of the Central Excise Rules, 1944. 

2.3 The above Show Cause Notice was adjudicated by the adjudicating 

authority vide the impugned order who confirmed demand of re-credit of Basic 

Excise Duty of Rs. 1,01,60,003/- and Education Cess and Secondary and Higher 

Education Cess of Rs. 15,12,868/- under Notification No. 39/2001-CE dated 

31.7.2001 read with Section 11A of the Act, along with interest under Section 

11AA of the Act. 

3. 	Being aggrieved, the appellant has preferred the present appeal, inter-

alio, on the grounds that, 

(1 ) 	The Adjudicating Authority failed to appreciate that the re-

credit/refund so claimed of the Education Cess and SHE Cess as per the 

prevailing Circulars and decisions cannot be considered as incorrect 

availment of refund with any ulterior motive of evading tax only because 

the subsequent Supreme Court decision has reviewed and changed the 

decision of previous Supreme Court order. The said facts do not give any 

reason nor grounds for invoking larger period under Section 11A of 

CEA,1944 and the impugned order deserves to be set aside not only on 

merits but also on the ground that the proceedings are fully barred by 

limitation. 

(ii) 	That the issue under reference is claiming of exemption by way 

of re-credit of the duties paid from PLA under exemption Notification 

No. 39 /2001-C.E. as amended by Notification No. 16/2008-C.E., and the 

said Notification has in-built procedure for verification and 

determination of incorrect re-credit claimed by the assessee and in the 

Page No. 4 of 10 
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present case there is no dispute nor any determination of incorrect re-

credit availed and accordingly there are no ground for initiating the 

recovery provisions under Section 11A of Central Excise Act, 1944. In the 

present facts of the case, there is no discrepancy nor any determination 

of excess re-credit by the appellants as require under 

clause(e) to Para 2C of the Notification. It is clear from the facts that 

the JAC on verification of the re-credit and the documents filed by the 

appellants had found the re-credit to be correct as per the prevailing 

legal positions and decisions and there is no quantification nor 

determination of any excess re-credit availed by the appellants under 

clause (e) to Para 2C of Notification and in absence of any such excess 

re-credit being determined there can be no recovery proceedings under 

clause (g) to Para 2C for invoking Sec. 11A of Central Excise Act, 1944. 

(iii) There is no excess availment of re-credit determined by the 

AC/DC on verification of the documents and records as per clause (e) 

and in absence of any determined / quantified excess re-credit as per 

the prescribed procedure under the said Notification there can be no 

recovery provision under Section 11A of the Act. Accordingly the 

present proceeding so initiated invoking the larger period under Sec. 11A 

is incorrect, beyond the statutory provisions and ultra vires as there is 

no determination of any excess credit and there are no grounds to 

substantiate the contravention. 

(iv) The Show Cause Notice has invoked extended period ground that 

the appellants has not informed the department regarding the utilization 

of wrong availment of re-credit, which is incorrect as they had filed 

monthly, statements and documents supporting the quantification and 

availment of re-credit with detailed breakup of the re-credit taken for 

basic excise duty, Ed. Cess and SHE Cess as required under clause (a) to 

(d) to Para 2C to Notification No. 39/2001-C.E. amended by Notification 

• No. 16/2008-C.E. and Notification No. 33/2008-C.E. 

(v) 	They have produce copies of all the applications for re-credit for 

the period August, 2010 to December, 2010 in the appeal memorandum 

and there is no dispute on the fact that the appellants have duly filed all 

the statements and documents as per clause (d) to Para 2C. In fact all 

the said documents have been duly verified and they complied with all 

the prevailing provisions so clarified by the Circulars and by the 

decisions and there was no objection nor any quantification of excess re- 
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credit by the jurisdictional AC/DC. Accordingly, there are no grounds to 

allege that appellants have not informed the department regarding 

wrong availment or wrong utilization of the re-credit amount in excess 

as alleged in Para 7 of S.C.N. and the whole basis for invoking larger 

period is incorrect and deserves to be set aside. 

4. Personal hearing in the matter was scheduled on 3.3.2022 in virtual 

mode through video conferencing. Shri Vinay Sejpal, Advocate, and Shri Rajesh 

Devpura, Authorised Representative, appeared on behalf of the Appellant. 

They reiterated submissions made in appeal memorandum as well as synopsis 

submitted as part of hearing. 

5. I have carefully gone through the facts of the case, impugned order and 

submissions made by the appellant in grounds of appeal. The issue to be 

decided in the present case is whether the impugned order confirming demand 

of Basic Excise Duty of Rs. 1,01,60,003/- and Education Cess and Secondary and 

Higher Education Cess of Rs. 15,12,868/- under Notification No. 39/2001-CE 

dated 31.7.2001 read with Section 11A of the Act, along with interest under 

Section 11AA of the Act, is correct, legal and proper or not. 

6. On perusal of the records, I find that the Appellant was availing the 

benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001, 

as amended. As per scheme of the said Notification, exemption was granted by 

way of refund of Central Excise duty paid in cash through PLA as per rates 

prescribed under said notification, which was subsequently modified vide 

Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE 

dated 10.06.2008, which altered the method of calculation of refund by taking 

into consideration the duty payable on value addition undertaken in the 

manufacturing process, by fixing percentage of refund ranging from 15% to 75% 

depending upon the commodity. I find that the Appellant had opted for availing 

the facility of re-credit, in terms of para 2C(a) of the said notification. 

6.1 	The adjudicating authority vide the impugned order held that the 

Appellant had wrongly availed 100% of re-credit of duty paid from PLA during 

the months of October, 2010 to December, 2010 instead of at the rate of value 

addition prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and 

Notification No. 33/2008-CE dated 10.06.2008. The adjudicating authority 

further held that the Appellant was not eligible for re-credit of Education Cess 

and Secondary and Higher E_ducation Cess for the months of August, 2010 to 

December, 2010. 
*/ 
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6.2 The Appellant has contended that there is no excess availment of re-

credit determined by the AC/DC on verification of the documents and records 

as per clause (e) of Para 2C of said Notification and in absence of any 

determined / quantified excess re-credit as per the prescribed procedure under 

the said Notification there can be no recovery provision under Section 11A of 

the Act. Accordingly the present proceeding so initiated invoking the larger 

period under Section 11A of the Act is incorrect and beyond the statutory 

provisions as there is no determination of any excess credit and there are no 

grounds to substantiate the contravention. 

7. 	I find that the Appellant had opted for availing the facility of re-credit 

as envisaged in para 2C(a) of the said notification. I find it is pertinent to 

examine the provisions relating to re-credit contained in Notification No. 

39/2001-CE dated 31.7.2001, which are reproduced as under: 

"2C Notwithstanding anything contnined in sub-paragraph 2B above,- 

(a) 	the manufacturer at his own option, may take credit of the amount 
calculated in the manner specified in paragraph 2 in his account current, 
maintained in terms of the Excise Manual of Supplementary Instructions 
• issued by the Central Board of Excise and Customs. Such amount credited 
in the account current may be utilized by the manufacturer for payment of 
duty, in the manner specified under rule 8 of the Central Excise Rules, 2004, 
in subsequent months, and such payment shall be deemed to be payment in 
cash; 

(b) the credit of the refund amount may be taken by the manufacturer in 
his.  account current, by the 7th of the month following the month under 
consideration; 

(c) a manufacturer who intends to avail the option under clause. (a) shall 
exercise his option in writing for availing such option before effecting the 
first clearance in any financial year and such option shall be effective from 
the date of exercise of the option and shall not be withdrawn during the 
remaining part of the financial year; 

(d) the manufacturer shall submit a statement of the total duty payable as  
well as the duty paid by utilization of CENVAT credit or otherwise and the  

credit taken .as per clause (a), on each category of goods manufactured and 
cleared under the notification and specified in the said Table, to the  
Assistant Commissioner of Central Excise or Deputy Commissioner of 
Central Excise, as the case may be, by the 15th of the month in which the  
credit has been so taken; 

(e) 	the Assistant Commissioner of Central Excise or the Deputy  
Commissioner of Central Excise, as the case may be, after such verification., 
as may be deemed necessary, shall determine the amount correctly 
refundable to the manufacturer and intimate to the manufacturer by the 15th 
day of the next month to the month in which the statement under clause (d)  
has been submitted. In case the credit taken by the manufacturer is in excess 
of the amount determined, the manufacturer shall, within five days from the 
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receipt of the intimation, reverse the said excess credit from the account 
current maintained by him. In case, the credit taken by the manufacturer is 
less than the amount of refund determined, the manufacturer shall be 
eligible to take credit of the balance amount; 

(f) in case the manufacturer fails to comply with the provisions of 
clauses (a) to (e), he shall forfeit the option, to take credit of the amount 
calculated in the manner specified in sub-paragraph 2 in his account current 
on his own, as provided for in clauses (a) to (c); 

(g) the amount of the credit availed irregularly or availed of in excess of 

the amount determined correctly refundable under clause (e) and not 
reversed by the manufacturer within the period specified therein, shall be 
recoverable as if it is a recovery of duty of excise erroneously refunded. In 
case such irregular or excess credit is utilised for payment of excise duty on 
clearances of excisable goods, the said goods shall be considered to have 
been cleared without payment of duty to the extent of utilisation of such 
irregular or excess credit." 

(Emphasis supplied) 

	

7.1 	As per above provisions, the Appellant was, inter alia, required to file 

re-credit application every month before the JAC as provided in Para 2C(d) 

supra, which was required to be processed by JAC and determine correct 

amount refundable, in terms of Para 2C(e) supra. It is observed that the 

Appellant had filed re-credit claims for the months of August, 2010 to 

December, 2010 before the jurisdictional Assistant Commissioner of erstwhile 

Central Excise Division, Gandhidham (JAC), as apparent from the said re-credit 

claims reproduced by the Appellant in appeal memorandum. The JAC was 

required to determine correct amount refundable to the Appellant for the said 

months, in terms of Para 2C(e) reproduced supra, by issuing speaking order. 

	

8. 	I find that while deciding Appeal No. 30/GDM/2020 of the Appellant in 

separate appeal proceedings, the JAC was, inter alia, directed by this 

appellate authority to process re-credit claims of the Appellant for the months 

of August, 2010 and September, 2010 and determine correct re-credit amounts 

on merits and in terms of Notification No. 39/2001-CE dated 31.7.2001, as 

amended, vide Order-in-Appeal No. KCH-EXCUS-000-APP-153-2021 dated 

12.4.2021. The relevant portion of the said order is reproduced herein under: 

"8.1 Thus, issue involved before the Hon'ble Supreme Court was decided 

in favour of the Appellant pertaining to previous period. However, there is 

nothing in the said CESTAT/ Supreme Court Order, which will make the 

present refund/re-credit claims as redundant. These are fresh refund / re- 

/' I .0/): 	 credit claims filed in terms of Notification No. 39/2001-CE dated 31.7.2001., 

which are required to be disposed of by way of issuing speaking order. It is 

not under dispute that refund/re-credit claims for the months of February- 
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2008, March-2008, August-2010 and September-2010 were not processed 

and disposed of in the past. The refund sanctioning authority has not brought 

on records any evidence indicating that the said refund/re-credit claims were 

already sanctioned in the past. In fact, the refund sanctioning authority has 

rejected the said refund /re-credit claims vide the impugned order, as per 

order portion of the impugned order but, the reason given by the refund 

sanctioning authority for rejection of said refund/re-credit claims are not 

justifiable and beyond any rationale. 

8.2 	In view of above discussion, I am of the opinion that the refund 

sanctioning authority has erred in rejecting the refund /re-credit claims for 

the months of February-2008, March-2008, August-2010 and September-

2010 on unreasonable ground that period of claims was not covered by the 

Supreme Court's Order. I, therefore, direct the refund sanctioning authority 

to process the refund claims for the months of February-2008, March-2008  

and determine correct re-credit amount for the months of August-2010 and 

September-2010 on merits and in terms of Notification No. 39/2001-CE  

dated 31.7.2001, as amended." 

(Emphasis supplied) 

	

8.1 	Apart from the above, the Appellant has stated in the appeal 

memorandum that re-credit orders for the months of October, 2010 to 

December, 2010 have also not been issued by the jurisdictional Assistant 

Commissioner. If that be the case, it is imperative that the JAC has to also 

determine re-credit amount in respect of re-credit claims filed by the 

Appellant for the months of October, 2010 to December, 2010. 

	

9. 	After examining the facts of the case, I am of the opinion that 

proceedings initiated on the basis of audit observation are premature inasmuch 

as re-credit claims for the months of August, 2010 to December, 2010 are yet 

to be processed and re-credit amounts are yet to be determined by JAC in 

terms of Para 2C(e) of Notification No. 39/2001-CE dated 31.7.2001, as 

amended. I, therefore, direct the Assistant Commissioner, CGST Rural Division, 

Gandhidham to pass speaking orders in respect of re-credit claims filed by the 

Appellant for the months of August, 2010 to December,2010, on merits and in 

terms of Notification No. 39/2001-CE dated 31.7.2001, as amended. The 

,„. 
present appeal is remanded to the adjudicating authority with a direction to 

keep the matter in abeyance till re-credit orders are issued by JAC and then 

adjudicate the Show Cause Notice. 
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10. In view of above discussion and findings, I set aside the impugned order 

and dispose off the appeal by way of remand. 

11. ariftf ghti q4 4 414 artftff ftrau d 	4) *1 	• ittir 	t 

11. 	The appeal filed by the Appellant is disposed of as above. 

To, 
M/5 Rudraksh Detergent a Chemicals 

Pvt Ltd, 

Village Padana, 
Taluka Gandhidham, 
District - Kutch. 

44114, 

tR:Rf •oqi&LE 1 c k 4)1.4:pm 

vr-c4z.  

AM 1141.11, 

dII Trit(rTr, 

fk-dr - co-col 

  

NR1R :- 
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1.-140 

2) 3TrIS1,  qFg 	" I 	tW174- \3c'-1l 	ttfilTrq all 	R11,TTft1Tr 

3T1qFTT TT  4-1-141-  tg I 

3) 7-4 1c4 	 N 	I RAc.-4), tertuTr 377579-4, 

.er ai-mTrT Tr-4t-q-ret 
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411 	 Th-I-Tm 
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