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Appeal No: 51/GDM/2021

:: ORDER-IN-APPEAL ::

M/s Rudraksh Detergent & Chemicals Pvt. Ltd, Padana, District - Kutch
(hereinafter referred to as “Appellant”) has filed Appeal No. 91/GDM/2021
against Order-in-Original No. 1/DC/GRD/2021-22 dated 29.6.2021 (hereinafter
referred to as “impugned order”) passed by the Deputy Commissioner, CGST
Rural Division, Gandhidham (hereinafter referred to as “sanctioning authority”).

2 The facts of the case, in brief, are that the Appellant was engaged in the
manufacture of excisable goods falling under Chapter Nos. 28 and 34 of the
Central Excise Tariff Act, 1985 and was holding Central Excise Registration No.
AADCRO8390XM001. The Appellant was availing benefit of exemption under
Notification No. 39/2001-CE dated 31.07.2001, as amended (hereinafter referred
to as ‘said notification’). As per scheme of the said Notification, exemption was
granted by way of refund of Central Excise duty paid in cash through PLA as per
prescribed rates and refund was subject to condition that the manufacturer has
to first utilize all Cenvat credit available to them on the last day of month under
consideration for payment of duty on goods cleared during such month and pay
only the balance amount in cash.

2.1 The appellant had filed refund claims for the Central Excise duty paid
through PLA for the excisable goods cleared during the Months of November,
2006 to January, 2008. The Assistant Commissioner, erstwhile Central Excise,
Gandhidham Division vide refund order dated 11.3.2010 sanctioned refund of
Central Excise duty but rejected the claims of Education Cess and Secondary and
Higher Education Cess.

2.2 Being aggrieved, the Appellant filed appeals before the then
Commissioner (Appeals), Central Excise, Rajkot, who vide his Order-in-Appeal
No. KCH-EXCUS-000-APP-195 TO 209-2018-2019 dated 27.11.2018 allowed the
appeals by relying upon the Hon’ble Supreme Court’s judgement passed in the
case of SRD Nutrients Pvt. Ltd. - 2017 (355) E.L.T. 481 (SC). In pursuance of the
said Order-in-Appeal, the Appellant was sanctioned refund totally amounting to
Rs. 57,80,180/- vide Refund Order No. 9/Refund/2018-19 dated 15.3.2019,

2.3 Subsequently, the Appellant was issued Show Cause Motice MNo. IV/39-
2/Ref/CEX/Cess/2018-19 dated 29.5.2020 for recovery of erroneously sanctioned
refund in view of judgment dated 6.12.2019 passed by the Hon’ble Supreme
case of Unicorn Industries - 2019 (370) ELT 3.
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Appeal No: 91/GDM2021

2.4 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order, who confirmed demand of Rs. 57,80,180/-
under Notification No. 39/2001-CE dated 31.7.2001, as amended read with
Sections 11A of the Central Excise Act, 1944, along with interest under Section
11AB of the Act.

3. Being aggrieved, the Appellant has preferred the present appeal

contending, inter-alia, as under:
(i) The refund order dated 15.3.2019 cannot be held as erroneous
as the same was passed as due compliance by the Adjudicating
Authority of the legally binding appellate authority order which had
attained finality. The Refund Order dated 15.03.2019 which has been
referred as erroneous refund is not an independent refund order, but it
is an order under which the Assistant Commissioner has granted the
consequential relief by implementing the binding Commissioner
(Appeals) OIA No. KCH-EXCUS-000-APP-195 TO 209-2018-19 dated
27/11/2018.

(ii)  That the Assistant Commissioner had maintained the judicial
discipline and had implemented the higher appellate authority’s order
which had attained finality. Before implementing and complying with
the OIA dated 27.11.2018, the Assistant Commissioner had verified and
ascertained with the Reviewing Authority that the Commissioner
(Appeals) order had been accepted by the department and no further
appeal had been filed. The Assistant Commissioner also ascertained
that the Pre-Audit of the refund claim with reference to the
quantification and the legality of the refund was also carried out before
passing of the refund order.

(iii) That once the issue on merits has attained finality by way of
accepting the Commissioner (Appeals) order and there is no review
application / appeal filed by the department under the provisions of
Section 35E of the Act, no contrary order can be passed denying the
consequential benefit of the assessee. Once the proceedings of the
appellate authority stands concluded by the department with
Reviewing Authority accepting the OIA and not preferring any further
al, the benefit of such settled order cannot be denied. The
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impugned order passed under Section 11A holding that the refund so
granted is erroneous, cannot be permitted without the order on merits
passed by the Commissioner (Appeal) is being disputed, appealed &
being overturned. The impugned Order under Section 11A without any
review / appeal against OIA and in spite of merit having attained
finality, is ultra vires and bad in law and deserves to be set aside and
relied upon following case laws:

(a) Tridos Laboratories Ltd - 2019 (370) ELT 485
(b) Honda Seil Power Products - 2020 (372) ELT 30
(c) TVS Motor Company Ltd - 2017 (5) GSTL 85

(iv) That the Hon'ble Guwahati High Court in case of M/s. Topcem
India & Others reported at 2021-TIOL-857-HC-GUW-5.T. and Hon’ble
Tripura High Court in case of M/s. Tripura Ispat V/s U.O.l. reported at
2021-TIOL146-H.C.Tripura-Cx, has allowed bunch of appeals filed by
assesses in similar facts of case wherein the refund granted by the
Adjudicating Authority as per previous Supreme Court Order in case of
M/s. SRD Nutrients Pvt. Ltd. was proposed to be held as erroneous in
view of subsequent Supreme Court Order in case of M/s. Unicorn
Industries, and recovery provisions were in board under Section 11A of
Central Excise Act,1944. In both the said cases the Hon’ble High Court
has set aside the recovery proceedings with detailed finding on merits.

4, Personal hearing in the matter was scheduled on 3.3.2022 in virtual mode
through video conferencing. Shri Vinay Sejpal, Advocate, and Shri Rajesh
Devpura, Authorised Representative, appeared on behalf of the Appellant. They
reiterated submissions made in appeal memorandum as well as synopsis
submitted as part of hearing.

A | have carefully gone through the facts of the case, impugned order and
submissions made by the appellant in grounds of appeal. The issue to be decided

in the present case is whether the impugned order confirming demand of Rs.
57,80,180/- under the provisions of Notification No. 39/2001-CE dated
31.7.2001, as amended, read with Section 11A of the Central Excise Act, 1944,

along with interest under Section 11AB of the Act, is correct, legal and proper or
not.
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restricted by the refund sanctioning authority by denying the Education Cess and
Secondary and Higher Education Cess involved in the claim. On an appeal, the
then Commissioner(Appeals), Central Excise, Rajkot held that the Appellant was
eligible for refund of Education Cess and Secondary and Higher Education Cess
by relying upon the judgment of SRD Nutrients Ltd. The Appellant was sanctioned
refund totally amounting to Rs. 57,80,180/-. However, demand Show Cause
Motice was issued to the Appellant for recovery of said refund. The impugned
order confirmed demand considering the said sanction of refund as erroneous
based on subsequent Apex Court’s judgment passed in the case of Unicorn
Industries - 2019 (370) ELT 3 (5C).

6.1 The Appellant has contended that once Order-in-Appeal dated 27.11.2018
and refund Order dated 15.3.2019 have attained finality, no contrary order can
be passed denying the consequential benefit of the assessee. The mpugned order
passed under Section 11A holding that the refund so granted is erroneous, cannot
be permitted without the order on merits passed by the Commissioner (Appeal)
is overturned. The Appellant has relied upon case laws of M/s Topcem India &

Others - 2021-TIOL-857-HC-GUW-S.T. and M/s. Tripura Ispat - 2021-TIOL146-
H.C.Tripura-Cx.

7. | find that the Appellant was sanctioned refund of Education Cess and
Secondary and Higher Education Cess pursuant to Order-in-Appeal dated
27.11.2018. The said Order was admittedly not challenged by the Department
before higher appellate forum. Further, the Refund Order dated 15.3.2019 under
which the refund of Cess was sanctioned to the Appellant has also not been
challenged before higher appellate authority. In absence of any contrary facts
brought on records by the adjudicating authority, it is evident that both Orders
i.e. Order-in-Appeal dated 27.11.2018 and Refund Order dated 15.3.2019, have
attained finality. In that backdrop of factual position, initiation of recovery
proceedings by way of issuance of demand Show Cause Notice based on
subsequent judgement of the Apex Court passed in the case of Unicorn
Industries, is bad in law and not sustainable. It is settled position of law that the
proceedings which attained finality cannot be reopened based on subsequent
favourable judgment. | rely on the decision rendered by the Hon'ble Guahati
High Court in the case of M/s TopCem India reported as 2021 (376) E.L.T. 573
(Gau.), wherein the Hon'ble Court, in identical facts, has held that,

*52. From the Judgments discussed above, it is seen that the term “erroneous™
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action taken earlier by Quasi Judicial Authority in terms of law as it stood then,
to be held to be erroneous so as to enable the Departmental Officer to invoke
powers under Section 11A of the Central Excise Act. On perusal of Section 11A
reveals that the power under Section 11A for recovery of duties not levied or not
paid or short levied or short paid or erroneously refunded will be available to the
departmental Officer only on the decisions mentioned in sub-section (4) unless
the concerned departmental Officer is satisfied that the refund granted earlier was
because of any or all of the conditions mentioned under sub-section (4), the
refunds cannot be treated to be erroneous. The mandate of section requires the
departmental Officer to apply its mind and only upon satisfaction of the conditions

- mentioned under sub-section (4) of Section 11A can any refund granted ﬂa.rher be
treated to have been erroneously.

53. The Department proceeded to issue, the impugned demand-cum-show cause
notices on the premise that once the judgment on the basis of which the refunds
were granted have been held to be per incuriam, the refunds sanctioned/granted
earlier will become unavailable to the petitioners because of the change in law
and, therefore, the same will be an erroneous refund enabling the Department to
invoke its statutory powers under Section 11A read with Section 11AA of the
Central Excise Act, 1944. What cannot be lost sight of is that the Department
sanctioned the refunds demanded/claimed by the petitioners on the basis of the
Judgment in SRD Nutrients without any demur. The contention of the
departmental counsel that the refunds sanctioned become erroneous by virtue of
the Apex Court holding the judgment of SRD Nutrients to be rendered per
incuriam as the still earlier Judgments of the Apex Court rendered in Modi Rubber
(supra) and Rita Textile (supra) were not considered, cannot accepted. It is not
disputed that pursuant to the judgment of the SRD Nutrients, a review application
was filed by the Department and which was dismissed on 10-7-2018.

54. As such a perusal of the law discussed above, it can be held that the

concerned departmental Officer exercising power under Section 11A of the

Central Excise Act must arrive at finding that the earlier order/refunds as have

been granted in the present proceedings, were contrary to the law and therefore,

erroneous and that the same are required to be reopened or recovered by invoking

= the powers under Section 11A. The refunds were granted by the Department in

terms of the Judgment in “M/s. SRD Nuirients Private Limited” (supra). As

discussed above, the Department accepted the Judgment of the Apex Court in

“M/s. SRD Nutrients Private Limited (supra)” and sanctioned the refunds. As

such, the contention of the Department that the refunds granted earlier were

erroneous and could be recovered under Section 11A cannot be accepted. The

grounds urged by the Department supporting impugned show cause notices do not

satisfy the requirements of Section 11A(4). The Division Bench of this Court in

Shri: Rajendra Singh (supra) and Victor Cane Industries (supra) are binding

precedents and [ respectfully concur with the same. Therefore, the refunds granted

earlier cannot be considered “erroneous” to invoke the powers under Section 11A

of the Central Excise Act, 1944 only on the premise that the Judgment of the Apex

g Court in “M/s. SRD Nutrients Private Limited” (supra) held to be “per incuriam”
by the Apex Court subsequently in “M/'s. Unicorn Industries Private Limited".

55. Binding effect of a Judgment and Principle of res judicata :

It is also not disputed that in respect of the some of the petitioners since the refunds

were not granted, writ petitions were filed before this Court and this Court by

orders on different dates held that the petitioners were entitled to refunds claimed
—_in terms of the judgment of the Apex Court in “M/s. SRD Nutrients Private
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which have been since attained finality. Accordingly, the refunds which were
granted by the Department were pursuant to judicial proceedings before the Apex
Court and/or the Gauhati High Court, the refunds sanctioned/released were on the
basis of orders passed by the Apex Court and/or the Gauhati High Court.
Consequently, once a judgment or judicial order is passed by a Court of law
against the Department, the remedy available to the Department is by way of an
appeal to a higher Court or review. Since, the review filed before the Supreme
Court were dismissed and since no further appeal and/or review was passed
against the different orders passed by the Gauhati High Court, the /is between the
parties, namely, the petitioners and the Department of Central Excise has attained
finality in respect of the issues which are now sought to be re-opened by way of
the demand-cum-show cause notice impugned in the present proceedings. Such a
procedure sought to be invoked by the Department is completely alien in law as
established by the constitution as well as the law laid down by the Apex Court in
a catena of judgments.

67. The Officers of the Central Excise Department exercise Quasi judicial
functions. The orders passed by the Department Officers being in exercise of
Quasi Judicial powers cannot be co-laterally revoked/reviewed except when
permitted under the Statute. It is seen that against sanction orders passed the
concerned officers, the statute does not provide for any review of such order
passed. However, under Section 35, there is a provision for appeal, which however
has not been resorted to by the Department seeking revocation/recall of orders
already passed sanctioning the refund in terms of “M/s. SRD Nutrients (supra)”.
The refund orders passed cannot be unilaterally revoked by application of Section
11 A unless the requirements of sub-section (4) of Section 11A are satisfied. This
will amount to impeaching collaterally a finding rendered by a quasi judicial
authority. The Apex Court in “4bdul Kuddus” reported in (2019) 6 SCC 604 has
very succinctly laid down the law regarding impermissibility of collateral
impeachment of orders passed by Quasi Judicial bodies. The relevant paragraphs
of the Judgment is extracted as under :-

||||||

68. In view of the above discussions, this Court holds that the refund
granted/sanctioned earlier in terms of the Judgment of the Apex Court rendered
in “M/s. SRD Nutrienis Private Limited” (supra) as well as in terms of orders
passed by this Court directing such refunds of Education Cess and Secondary and
Higher Education Cess in terms of “M/s. SRD Nutrients Private Limited” (supra),
cannot be revoked co-laterally by a Quasi Judicial Authority of the Department
without taking recourse to the statutory and/or judicial remedies available to the
Department. In view of dismissal of the earlier review petition filed by the
Department against the Judgment of the Apex Court in “M/s. SRD Nutrients
Private Limited” (supra) and also in view that no appeal or review having been
preferred against orders of this Court directing entitlement of refund of Education
Cess and Secondary and Higher Education Cess to the petitioners, the issue
between the parties to the /is having attained finality, the later Judgment of the
Apex Court in “M/s. Unicorn Industries” (supra) holding “M/s. SRD Nutrients
Private Limited” (supra) to be per incuriam, will not permit the Department to
unilaterally revoke or re-open the issue without taking recourse to the remedies
—available to them before a judicial forum. Such actions initiated by issuance of the
show cause notices, if permitted, will amount to revoking the earlier
ssed by the departmental officers exercising Quasi Judicial powers
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unilaterally and which action cannot be permitted in view of the law laid down by
the Apex Court in “Abdul Kuddus™ (supra).”

7.2 | also rely on the decision rendered by the Hon’ble Tripura High Court in
the case of Tripura Ispat reported as 2021-TIOL-146-HC-TRIPURA-CX, wherein the
Hon’ble Court has held that,

“12. Section |1 1A thus makes a distinction between the cases of duty of excise
not having been levied, paid or short levied or short paid or erroneously refunded
for the reason of fraud, collusion or any misstatement or suppression of facts or
contravention of the provisions of the Act or the rules with intent to evade
payment of duty and in cases where none of these elements is present. Under
sub-section 1 of Section 11A when any such duty of excise has not been levied,
paid or short levied or short paid or erroneously refunded for reasons other than
fraud, collusion etc. the Central Excise Officer would within 2 years from the
relevant date serve a notice on the person chargeable to the duty calling upon him
to show cause why the amount specified in the notice along with interest not be
recovered. Sub-section 1 of Section 11A thus authorizes the Central Excise
Officer to recover any duty of excise, besides others, which has been erroneously
refunded. It is in this context that the term erroneously refunded assumes
significance. Before we refer to certain decisions on the question of erroneously
refunded or erroneously ordered, we may briefly state that when the Excise
Officer passed the order of refund, he was applying the law laid down by the
Supreme Court which by virtue of Article 142 of the Constitution is the law of
the land. He had no other choice but to follow the decision of the Supreme Court

~ in case of SRD Nutrients (supra). Any other action on his part would be wholly
illegal. His order of refund thus was in consonance with the law declared by the
Supreme Court at the time when he was passing the order. In our view any
subsequent change in the legal position, would not permit him to invoke the
powers under Section 11A of the Central Excise Act. As is well settled, all legal
proceedings on the date when they are being decided by any Court, would be
governed by the law laid down by the Supreme Court which prevails.on such
date. As is often happens, a decision of the Supreme Court is reviewed,
reconsidered or overruled by larger Bench. Such subsequent decision would
undoubtedly clarify the position in law and such declaration would undisputedly
apply to all pending proceedings, the proceedings which are closed in the
meantime, cannot be reopened on the basis of subsequent declaration of law by
the Supreme Court. Any other view would lead to total anarchy. Based on the
judgment of the Supreme Court several proceedings would have been decided.
If years later such view is reversed, the parties who had not carried the
proceedings in higher forum and thus not kept the proceedings alive, cannot
trigger a fresh look at the decision already rendered by the competent court on
the basis of the previous judgment of the Supreme Court which was correctly
applied at the relevant time.

13. Ifthe department was aggrieved by the refund order passed by the Assistant
Commissioner, it was open for the department to file appeal against such order
as is provided in Section 35 of the Central Excise Act, 1944. It is well settled that
under section 35 even the department can be stated to the person aggrieved
against an order that the competent authority may pass. Thus the order of
assessing officer is open to challenge at the hands of the department under
Central Excise Act unlike in case of Income Tax Act, 1961 where the assessing
-~pfficer's order of assessment cannot be appealed against by the department and a
[imlited review is available under Section 263 of the Income Tax Act, 1961.
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14. We have briefly touched on this difference in statutory scheme of the
Central Excise Act against the Income Tax Act in order to drive home the point
that if the department was desirous of pursuing the question of leviability of
education and higher education cess when the basic duty of excise was exempt,
it ought to have carried the order of refund passed by the Assistant Commissioner
in appeal. Only if such appeal was pending or could have been filed within the
period of limitation subject to power of condonation of delay, can the department
take advantage of the change of law declared by the Supreme Court.

15.  Section 11A of the Central Excise Act does not authorize the Assistant

Commissioner to revise or review his own order. In the show cause notice

effectively what he proposes to do is revise and recall his own order on the

ground that the law that he applied when he passed order of refund, has since
* been changed. This in our opinion is wholly impermissible.”

7.3 By respectfully following the above decisions of Hon’ble High Courts, |
hold that confirmation of demand by the adjudicating authority is not legally
sustainable and is required to be set aside and | order to do so. Since, demand is

set aside, recovery of interest is also set aside.

8. In view of the above, | set aside the impugned order and allow the appeal
filed by the Appellant.

i

Srdierepl gRT &9l @I 7% Srdia H1 Fuert Swidd ddie & fhar shar @ |
9. The appeal filed by the Appellant is disposed off as above.
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