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?-1 	31iTT 3TRITai #ZITF- 31731Tal .34ITt-d/ +16141.1,  39Tff, T--- 171-  .3044 !le-ct)/ 4)c11.1,k/4T.q Qck.).:1141o10-4-d-  / ‘,114-1.-1.1k / WitirtTP=T 

d-kei 31-1- 3T 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 

/ GST, Rajkot / Jamnagar / Gandhidham : 

Er 	3TtifiRWarri4cila Tail41 1 clI /Name &Address of the Appellant/Respondent :- 

M/s.Rudraksh Detergent & Chemicals Pvt. Ltd, Survery No. 157 Village- Padana Tal-,Gandhidham 

-kutch 

	3TraW(3141T) #- Eztifa- *&TITha. 	ci Trr 3,-1qq-cl 111 	4,1A1/ CiTitT7Tt. +1J-la-T3-11 - 	ch•icbc1t l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

1(.4) 	3041e,   	3TIrJrzt rRrrItrwi-ur cri• 	 icL1 I et le-ct) 3Titfr4TP=r , 1944 	s-TRT 35B 
(A) 	

t 3i-417 L4 fad afftri --zp,F, 1994 4.3)-  tiru 86 t 31-aira-  Pd-a-PS-aci a--ev 71-  Tr--alt-  I/ 

Appeal to Customs, Excise 85 Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) •a-J rf--)-4-ur .1V-414.-1 A-  ATztfAia Trat 41l41c 41,111 	 .30-11e0-1 	 3Tuft---41-4 alIUl 	 #z.  

The special bench of Customs, Excise 85 Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ii) 1(a) at Gic-IN uTV 31-cfrgl 	3T-JM 	3titl--4 AJ-H 	 Ric-ch v-4 c11.1-,t 3ft-4m -411,1i110.}4 

(itth*tftq3T   CooMTtl- 7-i--4TVIltV I/ 

To the West regional bench of Customs, Excise 85 Service Tax Appellate Tribunal (CESTAT) at 2nd Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- I(a) above 

3itrit-47.-eiRtilOct,tut 	+1,1-14-T3TErEaCrfa-a- Ttf ,  	(3itfra)1i.4411oe41, 2001, t i:zraT 6 t 

f+7, 	wAl EA-3 	Lic R Cifaz-4  d,-At+-4T ,-51101  vrre-  Ta--4 1,4-1 A ct-)J1 qcb *CTf . t.  TITZT, ,.7161.30-11d, 

c‘iditql 41411 	-t-,qt.! 5 7P1T TIT 3n74.  c4-).4-4,5 eikg ,t,1-11: ZIT 50 71-411 	31tra 50 'F.Pg WzR, 	aft-rut t al 

1,000/- 	5,0007- arzt 3V-Fdt 10,000/- •t“-H) T 	0.1,1-11 lc4i TCel• 	1 7-1iTta"  	 d 

allfrA'RT ',LIN-11511.h 1 	 ii6Nc1, 	 ADcdch 	t 	4511,a 7T-It t4Kftl*F.  4.ch PFE 

7FT ' -ttv IA-41ta 3-rtrz 	arardW, act) tl" .5kt n'tgi #rr  'Mfg, 	3FIT1RT cr-Liktachiul flF IkiAI fPfal 1 TZTJM- 

3TT-a'31. (4-. 34-4) 	tV3 	TrE1rT 500/-  	fltrit-a-  Ry-cr,l41l ch•taii ereir I/ 

The appeal to the Appellate Tribunal shall be filed in 'quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accoT 	

duty 
nied against one which at least should be 

accompanied by a fee of Rs. 1,000/- Rs.5000 Rs.1D,000/- where amount of du 
demand/interest/penalty/refund is unto 5 Lac., 5 Lac to 50 ac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asst. Registrar a branch of any nominated public sector bank of the place where 
the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/- 

3Tt1Yzi 	I41l1cuuI t +1,HaT 	rarl 3af14ziTir,1994 ti" UM 86(1) r ata-irj c1Ictt 9ei41ct1(41, 1994, t ‘i -zral" 9(1) t 

clod it_frita-  crizrq S.T.-5 TAR Crfilgr 71-  Akt rt 3tTi ¶r3rr-h-  t foT-a4- 31-Erro-  iIr Tr* 61, 3-Trt'r 	Arzr 	 

,A (3-4171 Q.1-, 71=1,44111-)cl&t Vi17) 307 T4.1-  #4,1-1 A-  1,41 Qch Cff . 	oJj 11T1E 	t TOT ,v-Iloltr ,11Tal 3ft eid1H41 d1411 	

a2=11-4.,V-1Q 5 MTD-  TTT 34#1.1-.1-1,5 FT &iv TIT 50 - 1-4A-  •1V 	31-21--dT 50 M-4.11 PTtfti31fO"T t   1,000/- ZnT, 5,000/- 
ticiz)-  amar 10,000/- e 	r `tift- 	ota-it r1c-c4, 	 co"ki fc--(iikci  	 Zr31,-T174Y 	 *-sr 

4i61414) `kn7 f )41 ft ,t41lcri4i th i44, 	 dcciNi f'+-zur ouch E1T1Ttr #4-f -a-  TI7F-C• 

TT ai-jr&J, 	.3+1 11.01 # 0-M rrrfv syi6i 	37MM i;--71-Zir1tfT-Tur 4lt 11(g112.1-6 	I TzraT -  3TT-a"31: 	 t.  171 

31T-'4-a--tri- tn1 500/- 	v r ¶lrthfr .714-1 I ch•taii &d-rr 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994 to the Appellate Tribunal Shall be filed 
aruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be 

led by a copy of the order appealed against (one of which shall be certified copy) and should be 
ed by a fees of Rs. 1000/- Where the amount of service tax 85 interest demanded -85 penalty levied of 

or less, Rs.5000/- where the amount of service tax 85 interest demanded 85 penalty levied i§ more 
s but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax 85 mterest 

penalty levied is more than fifty Lakhs rt_ipees, in the form of crossed bank draft in favour of the 
strar of the bench of nominated Public S-ector Bank of the place where the bench of Tribunal is 
lication made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(13) 



a- Fd 31iti''d7131-,1994 rcRT86 Q.  31T-C-T75.11.  (2) 	(2A) 	3TcfM, 	flciic4, 1994, 	17r3T 9(2) 
"Cr4 9(2A) 	c1fcfitTrIfta 	S.'1'.-7 34" tT 7T Trt-if'r va 3-#* TM 3-117a-, nrzr 3c9i _le-c11 3111-OT 311zr-c-I (311TM-), irzr 
3c'- fl 	lc'bqiaRT Mita' 	t't Iff'd-zif 	(3mt # tich cri=A W-1111ci 	-11'67) att{ 3TIR:31-*7 C4c1R14-16N-141 .31177a- 312.rai 
‘itmeitci, 	IPT c4IC, CI 	Ic1, lt 3f4rEA-4 	 fA-br 8,0) o il 31Ta-ff 4r Wf iftgr 

0-3trI / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

di I %1T---.F, 	clt 	1c tT 	Ich arcfrta cram-1w (#-4t-d-) 	crf -  .3i-cfrt 	aTPT4 
1944 tr tir# 35 1-r) 	 fat-a3fitlig, 1994 t'r tu-4-r 83 	3-i-dif.a. tf-d1-+7 	eildktr 	k *÷I 

3-1.4 1;11.17 3111W TTft 	.30-11e, T-4)/A-UT 	Hid! t.  10 CT 	7I'31 (10%), oicl 	LT4 Ticr-d-f fac111-8,ct 8-, TIT .71'fFT, uic4 
T7IcEdT faciAct 	 1*-4r 	T 5+t QIRT 3TT jHI 	1101 art 31FtZ1 #51-  •t-i 	# 

%e-ch t 	TEi- 3taiTa- "Jild1WC,  dIQ 	# P4-.1 rrfr 

(i) trru gr araira- T--Fr 

(ii) #------az---34TtiAtc11 	Tr -'1 

14,1-11cleT) 	'i'-zraT 6 t. 34...6.4.a.  a41 ,014-1 
- 	 T t-TRT 	ATM-TW f4-41-4T (#. 2) 3-11tri=471TT 2014 t 3TT-41T 	itTiT 31,--MPT LITiFOM-Tti 

va3-11M- eildk4I- 0-41/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
amount determined under Section 11 D; 
amount of erroneous Cenvat Credit taken; 
amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

Urcj i 	I t 4)14041E6W 3red-4W : 
Revision upiication to Government of India: 
	 3T1tW +1-  tr-- tfaTuTZA- 1.  qc1-4P1-8c1 TIFFE6t 	ttRT  	.3-TiTITT,1994 	CITU 35EE 	CP-T-Fcita 
31-a-ira-3raT Rifd, aITR7 TI-Tcf-)R,triuT3fliT 	fart J-iAtete4, •tioifct 'rd.c4T7T, (tft R1lW, 	f 	arak Tf4=K 
t-F-4r-110001, 	 / 
A revision application lies to the Under Secretary,to the Government of India, Revision Application Unit, 
Ministry of Fmance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35'B ibid: 

14,411 ocNito T Trr-p--4 4, .A6i crich+11.1 ¶t 4-11(q 	chl.(•010) 	atT-4- 	'.4IdIJ±1 r 'fir ZIT 	413wzn 
chk•LUIA TIT 1-4,• ittlfr tict at'TT 'iI 	iT di6 	'tit,41-14,4-11 	Trr a48Rur 

PhRtglo) Zfir 	at-gr-{.  ux- 	.1-116 crichiiiai*Frm--4 #1/ 
In case of any loss of goods, where die loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another dunng the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) 	aTR-6. 1 	., zit a- 	4-11(.1 	PH 	.1 g?k“:1).1-cl cht, J-11(>1 tr-{ artr 	30-11e, 	Fit (ft) 
TrrA-A-  A-, 	 ?Tr 	 Jk-f) 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

(in) 	if 30-1Itt  	ayTaTftKr 	cjJaTTTJt WU, *Era TIT ard- 	fARIrTa-  1+-Z1T dlei I I / 
In case of goods exported outside India export to Nepalor Bhutan, without payment of.dirty. 

30-11 	 l'f .Cr 	T4-er 	5+131tri'd-TPT tfT4cIttll1T CitatTEA i ctcu J-tIa 	rt 
AT 04-) 3-111-  1,31171-Ta-  (31116) 	717T 1--ar1 atfil:\ ( -. 2) ,1998 	C-17F 109 	4,cIRT 	aTtIU3TMT TITITZITfaftl 
rETZITeIK # 1:111td. f+tp  Tr(rtli 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, -1998. 

crt-zfr iff H154l EA-8 A., at' 	t"-4:1-zi     (31ltW)PLw-1tct ,2001, 	PL14-1 9 t 3tFiTa 
arrtw tRz*rrir 	3 d-uu 	z 31l1f 	iift arty I 3'.un rrzr r Trrzy ,i-ic.13-fra"3T - .31-citg 3i-raw 	qffr 

	JO 	EfEITVI 1 	Ric1lC, !;,-4, arfteo-zr#, 1944 	C-TRT 35-EE cl6cii*C-ffitff 	f31--aTTU1r4=11a-qT 
iTt TR-6Q 	+ietcroi Qral-At 	/ 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two. copies each of the OIQ and Order-In-Ap_peal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescnbed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

3Tr4- 	 3gRraft ;Eft 	.fflitTr I 
0167iivido-1 	V.1) ei-lcq Forzl zfr 3-#-# 	e 	200/- 	asard-R-  '+--zrr 011Q 311-{ 	kic1aaii 	vcb 	0-4fleo e 
iftzitn 1000 	-Tal-TfaT141441 oi IQ 	I 
The revision appliCation shall be accompanied by a fee. of Rs. 200/- where the amount involved in Rupees One 
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

T41-  3-11-aV 	3111).  TTIFTT 	 3.11-aW t Pt: qIe-ch W- 3-1-31-61, 3kc1ddl 41-  1t7TT 	 
M-71 61c) V aft 	f -zirr 114 ifiP 	fvazetaTt 314rtzr 	31-0114 T 	MIN 	Q.1-> 3tra-a 
1IT,J11c11 t. I / In case, if the order covers various umbers of order- in Original, fee for each 0.I.0. should be 
paid in the aforesaid manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one 
application to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of 
Rs. 100/- for each. 

(E) 	zaiRtertra"  	kitlf#Till, 1975, 31---_djk.-41"-I 	 31Tt3T Kr - 4:21-aM. 31-TT 	iticIftd.  6.50 
001I -E1tKr1 / 

One copy)  of application or 0.I.0. as the case may be, and the order of the adjudicating. authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under SChedule-I in terms of the Court Fee Act-,1975, as amended. 

icLIK 	cb  7-4 trd-r-73111-41-4 :r-rarit---u-r (4,1A 	) 	AI, 1982 A-  aM-a- tT 3WTTrair2t1--6.  4-11J-104) 
+11-41-iPci 	 aft uncii 3TIVRa.  f+--zrr 	/ 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

	

-0107 	_ar*--"ff 3rEftta uNcriAl 	 fd-fq-a- 3 otc1i-i 14-ratu-dt 	V, 3T1wr2it tbi 	ao+H$c 
." 	bec.gov.in 	a4.g TRFA t I / 

elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 

%-(1 

	

	
a 	t may refer to the Departmental website wvvw.chec.gov.m. 
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Appeal No: 91/GDM/2021 

ORDER-IN-APPEAL::  

M/s Rudraksh Detergent a Chemicals Pvt. Ltd, Padana, District - Kutch 

(hereinafter referred to as "Appellant") has filed Appeal No. 91/GDM/2021 

against Order-in-Original No. 1/DC/GRD/2021-22 dated 29.6.2021 (hereinafter 

referred to as "impugned order") passed by the Deputy Commissioner, CGST 

Rural Division, Gandhidham (hereinafter referred to as "sanctioning authority"). 

2. 	The facts of the case, in brief, are that the Appellant was engaged in the 

manufacture of excisable goods falling under Chapter Nos. 28 and 34 of the 

Central Excise Tariff Act, 1985 and was holding Central Excise Registration No. 

AADCR08390XM001. The Appellant was availing benefit of exemption under 

Notification No. 39/2001-CE dated 31.07.2001, as amended (hereinafter referred 

to as 'said notification'). As per scheme of the said Notification, exemption was 

granted by way of refund of Central Excise duty paid in cash through PLA as per 

prescribed rates and refund was subject to condition that the manufacturer has 

to first utilize all Cenvat credit available to them on the last day of month under 

consideration for payment of duty on goods cleared during such month and pay 

only the balance amount in cash. 

2.1 	The appellant had filed refund claims for the Central Excise duty paid 

through PLA for the excisable goods cleared during the Months of November, 

2006 to January, 2008. The Assistant Commissioner, erstwhile Central Excise, 

Gandhidham Division vide refund order dated 11.3.2010 sanctioned refund of 

Central Excise duty but rejected the claims of Education Cess and Secondary and 

Higher Education Cess. 

2.2 Being aggrieved, the Appellant filed appeals before the then 

Commissioner (Appeals), Central Excise, Rajkot, who vide his Order-in-Appeal 

No. KCH-EXCUS-000-APP-195 TO 209-2018-2019 dated 27.11.2018 allowed the 

appeals by relying upon the Hon'ble Supreme Court's judgement passed in the 

case of SRD Nutrients Pvt. Ltd. - 2017 (355) E.L.T. 481 (SC). In pursuance of the 

said Order-in-Appeal, the Appellant was sanctioned refund totally amounting to 

Rs. 57,80,180/- vide Refund Order No. 9/Refund/2018-19 dated 15.3.2019. 

2.3 Subsequently, the Appellant was issued Show Cause Notice No. IV/39-

2/Ref/CEX/Cess/2018-19 dated 29.5.2020 for recovery of erroneously sanctioned 

refund in view of judgment dated 6.12.2019 passed by the Hon'ble Supreme 

case of Unicorn Industries - 2019 (370) ELT 3. 
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Appeal No: 91/GDM/2021 

2.4 The above Show Cause Notice was adjudicated by the adjudicating 

authority vide the impugned order, who confirmed demand of Rs. 57,80,180/-

under Notification No. 39/2001-CE dated 31.7.2001, as amended read with 

Sections 11A of the Central Excise Act, 1944, along with interest under Section 

11AB of the Act. 

3. 	Being aggrieved, the Appellant has preferred the present appeal 

contending, inter-alia, as under: 

(i) The refund order dated 15.3.2019 cannot be held as erroneous 

as the same was passed as due compliance by the Adjudicating 

Authority of the legally binding appellate authority order which had 

attained finality. The Refund Order dated 15.03.2019 which has been 

referred as erroneous refund is not an independent refund order, but it 

is an order under which the Assistant Commissioner has granted the 

consequential relief by implementing the binding Commissioner 

(Appeals) 01A No. KCH-EXCUS-000-APP-195 TO 209-2018-19 dated 

27/11/2018. 

(ii) That the Assistant Commissioner had maintained the judicial 

discipline and had implemented the higher appellate authority's order 

which had attained finality. Before implementing and complying with 

the 01A dated 27.11.2018, the Assistant Commissioner had verified and 

ascertained with the Reviewing Authority that the Commissioner 

(Appeals) order had been accepted by the department and no further 

appeal had been filed. The Assistant Commissioner also ascertained 

that the Pre-Audit of the refund claim with reference to the 

quantification and the legality of the refund was also carried out before 

passing of the refund order. 

(iii) That once the issue on merits has attained finality by way of 

accepting the Commissioner (Appeals) order and there is no review 

application / appeal filed by the department under the provisions of 

Section 35E of the Act, no contrary order can be passed denying the 

consequential benefit of the assessee. Once the proceedings of the 

appellate authority stands concluded by the department with 

Reviewing Authority accepting the 01A and not preferring any further 

the benefit of such settled order cannot be denied. The 
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Appeal No; 91/GDM/2021 

impugned order passed under Section 11A holding that the refund so 

granted is erroneous, cannot be permitted without the order on merits 

passed by the Commissioner (Appeal) is being disputed, appealed Et 

being overturned. The impugned Order under Section 11A without any 

review / appeal against 01A and in spite of merit having attained 

finality, is ultra vires and bad in law and deserves to be set aside and 

relied upon following case taws: 

(a) Tridos Laboratories Ltd - 2019 (370) ELT 485 - 

(b) Honda Seil Power Products - 2020 (372) ELT 30 

(c) 'TVS Motor Company Ltd - 2017 (5) GSTL 85 

(iv) That the Hon'ble Guwahati High Court in case of M/s. Topcem 

India ft Others reported at 2021-TIOL-857-HC-GUW-S.T. and Hon'ble 

Tripura High Court in case of M/s. Tripura lspat V/s U.O.I. reported at 

2021-TIOL146-H.C.Tripura-Cx, has allowed bunch of appeals filed by 

assesses in similar facts of case wherein the refund granted by the 

Adjudicating Authority as per previous Supreme Court Order in case of 

M/s. SRD Nutrients Pvt. Ltd. was proposed to be held as erroneous in 

view of subsequent Supreme Court Order in case of M/s. Unicorn 

Industries, and recovery provisions were in board under Section 11A of 

Central Excise Act,1944. In both the said cases the Hon'ble High Court 

has set aside the recovery proceedings with detailed finding on merits. 

4. Personal hearing in the matter was scheduled on 3.3.2022 in virtual mode 

through video conferencing. Shri Vinay. Sejpal, Advocate, and Shri Rajesh 

Devpura, Authorised Representative, appeared on behalf of the Appellant. They 

reiterated submissions made in appeal memorandum as well as synopsis 

submitted as part of hearing. 

5. I have carefully gone through the facts of the case, impugned order and 

submissions made by the appellant in grounds of appeal. The issue to be decided 

in the present case is whether the impugned order confirming demand of Rs. 

57,80,180/- under the provisions of Notification No. 39/2001-CE dated 

31.7.2001, as amended, read with Section 11A of the Central Excise Act, 1944, 

along with interest under Section 11AB of the Act, is correct, legal and proper or 

not. 

n perusal of records, I find that the refund claims filed by the Appellant 

ification No. 39/2001-CE dated 31.7.2001, as amended, were 
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Appeal No: 91/GDM/2021 

restricted by the refund sanctioning authority by denying the Education Cess and 

Secondary and Higher Education Cess involved in the claim. On an appeal, the 

then Commissioner(Appeals), Central Excise, Rajkot held that the Appellant was 

eligible for refund of Education Cess and Secondary and Higher Education Cess 

by relying upon the judgment of SRD Nutrients Ltd. The Appellant was sanctioned 

refund totally amounting to Rs. 57,80,180/-. However, demand Show Cause 

Notice was issued to the Appellant for recovery of said refund. The impugned 

order confirmed demand considering the said sanction of refund as erroneous 

based on subsequent Apex Court's judgment passed in the case of Unicorn 

Industries - 2019 (370) ELT 3 (SC). 

6.1 	The Appellant has contended that once Order-in-Appeal dated 27.11.2018 

and refund Order dated 15.3.2019 have attained finality, no contrary order can 

be passed denying the consequential benefit of the assessee. The mpugned order 

passed under Section 11A holding that the refund so granted is erroneous, cannot 

be permitted without the order on merits passed by the Commissioner (Appeal) 

is overturned. The Appellant has relied upon case laws of M/s Topcem India Et 

Others - 2021-TIOL-857-HC-GUW-S.T. and M/s. Tripura Ispat - 2021-TIOL146-

H.C.Tripura-Cx. 

7. 	I find that the Appellant was sanctioned refund of Education Cess and 

Secondary and Higher Education Cess pursuant to Order-in-Appeal dated 

27.11.2018. The said Order was admittedly not challenged by the Department 

before higher appellate forum. Further, the Refund Order dated 15.3.2019 under 

which the refund of Cess was sanctioned to the Appellant has also not been 

challenged before higher appellate authority. In absence of any contrary facts 

brought on records by the adjudicating authority, it is evident that both Orders 

i.e. Order-in-Appeal dated 27.11.2018 and Refund Order dated 15.3.2019, have 

attained finality. In that backdrop of factual position, initiation of recovery 

proceedings by way of issuance of demand Show Cause Notice based on 

subsequent judgement of the Apex Court passed in the case of Unicorn 

Industries, is bad in law and not sustainable. It is settled position of law that the 

proceedings which attained finality cannot be reopened based on subsequent 

favourable judgment. I rely on the decision rendered by the Hon'ble Guahati 

High Court in the case of M/s TopCem India reported as 2021 (376) E.L.T. 573 

(Gau.), wherein the Hon'ble Court, in identical facts, has held that, 

GC 2. From the Judgments discussed above, it is seen that the term "erroneous" 
or deviating from law. A change of law subsequently would not make an 
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action taken earlier by Quasi Judicial Authority in terms of law as it stood then, 
to be held to be erroneous so as to enable the Departmental Officer to invoke 
powers.  under Section 11A of the Central Excise Act. On perusal of Section 11A 
reveals that the power under Section 11A for recovery of duties not levied or not 
paid or short levied or short paid or erroneously refunded will be available to the 
departmental Officer only on the decisions mentioned in sub-section (4) unless 
the concerned departmental Officer is satisfied that the refund granted earlier was 
because of any or all of the conditions mentioned under sub-section (4), the 
refunds cannot be treated to be erroneous. The mandate of section requires the 
departmental Officer to apply its mind and only upon satisfaction of the conditions 
mentioned under sub-section (4) of Section 11A can any refund granted earlier be 
treated to have been erroneously. 

53. The Department proceeded to issue, the impugned demand-cum-show cause 
notices on the premise that once the judgment on the basis of which the refunds 
were granted have been held to be per incuriam, the refunds sanctioned/granted 
earlier will become unavailable to the petitioners because of the change in law 
and, therefore, the same will be an erroneous refund enabling the Department to 
invoke its statutory powers under Section 11A read with Section 1 1 AA of the 
Central Excise Act, 1944. What cannot be lost sight of is that the Department 
sanctioned the refunds demanded/claimed by the petitioners on the basis of the 

Judgment in SRD Nutrients without any demur. The contention of the 
departmental counsel that the refunds sanctioned become erroneous by virtue of 
the Apex Court holding the judgment of SRD Nutrients to be rendered per 

incuriam as the still earlier Judgments of the Apex Court rendered in Modi Rubber 

(supra) and Rita Textile (supra) were not considered, cannot accepted. It is not 
disputed that pursuant to the judgment of the SRD Nutrients, a review application 
was filed by the Department and which was dismissed on 10-7-2018. 

54. As such a perusal of the law discussed above, it can be held that the 
concerned departmental Officer exercising power under Section 11A of the 
Central Excise Act must arrive at finding that the earlier order/refunds as have 
been granted in the present proceedings, were contrary to the law and therefore, 
erroneous and that the same are required to be reopened or recovered by invoking 
the powers under Section 11A. The refunds were granted by the Department in 
terms of the Judgment in "M/s. SRD Nutrients Ptivate Limited" (supra). As 
discussed above, the Department accepted the Judgment of the Apex Court in 
"M/s. SRD Nutrients Private Limited (supra)" and sanctioned the refunds. As 
such, the contention Of the Department that the refunds granted earlier were 
erroneous and could be recovered under Section 11A cannot be accepted. The 
grounds urged by the Department supporting impugned show cause notices do not 
satisfy the requirements of Section 11A(4). The Division Bench of this Court in 

Rajendra Singh (supra) and Victor Cane Industries (supra) are binding 
precedents and I respectfully concur with the same. Therefore, the refunds granted 
earlier cannot be considered "erroneous" to invoke the powers under Section-11A 
of the Central Excise Act, 1944 only on the premise that the Judgment of the Apex 
Court in "M/s. SRD Nutrients Private Limited" (supra) held to be "per incuriam" 

by the Apex Court subsequently in "M/s. Unicorn Industries Private Limited'. 

55. Binding effect of a Judgment and Principle of res judicata 
It is also not disputed that in respect of the some of the petitioners since the refunds 
were not granted, writ petitions were filed before this Court and this Court by 
orders on different dates held that the petitioners were entitled to refunds claimed 

terms of the judgment of the Apex Court in "M/s. SRD Nutrients Private 

194-1 	ited" (supra). There is no appeal or review filed in respect of these orders also 
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which have been since attained finality. Accordingly, the refunds which were 
granted by the Department were pursuant to judicial proceedings before the Apex 
Court and/or the Gauhati High Court, the refunds sanctioned/released were on the 
basis of orders passed by the Apex Court and/or the Gauhati High Court. 
Consequently, once a judgment or judicial order is passed by a Court of law 
against the Department, the remedy available to the Department is by way of an 
appeal to a higher Court or review. Since, the review filed before the Supreme 
Court were dismissed and since no further appeal and/or review was passed 
against the different orders passed by the Gauhati High Court, the us between the 
parties, namely, the petitioners and the Department of Central Excise has attained 
finality in respect of the issues which are now sought to be re-opened by way of 
the demand-cum-show cause notice impugned in the present proceedings. Such a 
procedure sought to be invoked by the Department is completely alien in law as 
established by the constitution as well as the law laid down by the Apex Court in 

a catena of judgments. 

67. The Officers of the Central Excise Department exercise Quasi judicial 
functions. The orders passed by the Department Officers being in exercise of 
Quasi Judicial powers cannot be co-laterally revoked/reviewed except when 
permitted under the Statute. It is seen that against sanction orders passed the 
concerned officers, the statute does not provide for any review of such order 
passed. However, under Section 35, there is a provision for appeal, which however 
has not been resorted to by the Department seeking revocation/recall of orders 
already passed sanctioning the refund in terms of "M/s. SRI) Nutrients (supra)". 
The refund orders passed cannot be unilaterally revoked by application of Section 
11A unless the requirements of sub-section (4) of Section 11A are satisfied. This 
will amount to impeaching collaterally a finding rendered by a quasi judicial 
authority. The Apex Court in "Abdul Kuddus" reported in (2019) 6 SCC 604 has 
very succinctly laid down the law regarding impermissibility of collateral 
impeachment of orders passed by Quasi Judicial bodies. The relevant paragraphs 
of the Judgment is extracted as under :- 

68. In view of the above discussions, this Court holds that the refund 
granted/sanctioned earlier in terms of the Judgment of the Apex Court rendered 
in "M/s. SRD Nutrients Private Limited" (supra) as well as in terms of orders 
passed by this Court directing such refunds of Education Cess and Secondary and 
Higher Education Cess in terms of "M/s. SRD Nutrients Private Limited" (supra), 
cannot be revoked co-laterally by a Quasi Judicial Authority of the Department 
without taking recourse to the statutory and/or judicial remedies available to the 
Department. In view of dismissal of the earlier review petition filed by the 
Department against the Judgment of the Apex Court in "M/s. SRD Nutrients 
Private Limited" (supra) and also in view that no appeal or review having been 
preferred against orders of this Court directing entitlement of refund of Education 
Cess and Secondary and Higher Education Cess to the petitioners, the issue 
between the parties to the us having attained finality, the later Judgment of the 
Apex Court in "M/s. Unicorn Industries" (supra) holding "M/s. SRI) Nutrients 
Private Limited" (supra) to be per incuriam, will not permit the Department to 
unilaterally revoke or re-open the issue without taking recourse to the remedies 

-av ilable to them before a judicial forum. Such actions initiated by issuance of the 
ed show cause notices, if permitted, will amount to revoking the earlier 

ssed by the departmental officers exercising Quasi Judicial powers 
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unilaterally and which action cannot be permitted in view of the law laid down by 
the Apex Court in "Abdul Kuddus" (supra)." 

7.2 	I also rely on the decision rendered by the Hon'ble Tripura High Court in 

the case of Tripura !spat reported as 2021-TIOL-146-HC-TRIPURA-CX, wherein the 

Hon'ble Court has held that, 

"12. Section 11A thus makes a distinction between the cases of duty of excise 
not having been levied, paid or short levied or short paid or erroneously refunded 
for the reason of fraud, collusion or any misstatement or suppression of facts or 
contravention of the provisions of the Act or the rules with intent to evade 
payment of duty and in cases where none of these elements is present Under 
sub-section 1 of Section 11A when any such duty of excise has not been levied, 
paid or short levied or short paid or erroneously refunded for reasons other than 
fraud, collusion etc. the Central Excise Officer would within 2 years from the 
relevant date serve a notice on the person chargeable to the duty calling upon him 
to show cause why the amount specified in the notice along with interest not be 
recovered. Sub-section 1 of Section 11A thus authorizes the Central Excise 
Officer to recover any duty of excise, besides others, which has been erroneously 
refunded. It is in this context that .the term erroneously refunded assumes 
significance. Before we refer to certain decisions on the question of erroneously 
refunded or erroneously ordered, we may briefly state that when the Excise 
Officer passed the order of refund, he was applying the law laid down by the 
Supreme Court which by virtue of Article 142 of the Constitution is the law of 
,the land. He had no other choice but to follow the decision of the Supreme Court 
in case of SRD Nutrients (supra). Any other action on his part would be wholly 
illegal. His order, of refund thus was in consonance with the law declared by the 
Supreme Court at the time when he was passing the order. In our view any 
subsequent change in the legal position, would not permit him to invoke the 
powers under Section 11A .of the Central Excise Act. As is well settled, all legal 
proceedings on the date when they are being decided by any Court, would be 
governed by the law laid down by the Supreme Court which prevails on such 
date.. As is often happens, a decision of the Supreme Court is reviewed, 
reconsidered or overruled by larger Bench. Such subsequent decision would 
undoubtedly clarify the position in law and such declaration would undisputedly 
apply to.  all pending proceedings, the proceedings which are closed in the 
meantime, cannot be reopened on the basis of subsequent declaration of law by 
the Supreme Court. Any other view would lead to total anarchy. Based on the 
judgment of the Supreme.  Court several proceedings would have been decided. 
If years later such view is reversed, the parties who had not .carried the 

proceedings in higher forum and thus not kept the proceedings alive, cannot 
trigger a fresh look at the decision already rendered by the competent court on 
the basis of the previous judgment of the Supreme Court which was correctly 
applied at the relevant dine. 

13. 	If the department was aggrieved by the refund order passed by the Assistant 
Commissioner, it was open for the department to file appeal against stroll order 
as is provided in Section 35 of the Central Excise Act, 1944. It is well settled that 
under section 35 even the depaiirnent can be stated to the person aggrieved 
against an order that the competent authority May pass_ Thus the order of 
assessing officer is open to challenge at the hands of the department under 
Central Excise Act unlike in case of Income Tax Act, 1.961 where the assessing 

leer's order of assessment cannot be appealed against by the department and a 
'led review is available under Section 263 of the Income Tax Act, 1961. 
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14. We have briefly touched on this difference in statutory scheme of the 
Central Excise Act against the Income Tax Act in order to drive home the point 
that if the department was desirous of pursuing the question of leviability of 
education and higher education cess when the basic duty of excise was exempt, 
it ought to have carried the order of refund passed by the Assistant Commissioner 
in appeal. Only if such appeal was pending or could have been filed within the 
period of limitation subject to power of condonation of delay, can the department 
take advantage of the change of law declared by the Supreme Court. 

15. Section 11A of the Central Excise Act does not authorize the Assistant 
Commissioner to revise or review his own order. In the show cause notice 
effectively what he proposes to do is revise and recall his own order on the 
ground that the law that he applied when he passed order of refund, has since 

• been changed. This in our opinion is wholly impermissible." 

	

7.3 	By respectfully following the above decisions of Hon'ble High Courts, I 

hold that confirmation of demand by the adjudicating authority is not legally 

sustainable and is required to be set aside and I order to do so. Since, demand is 

set aside, recovery of interest is also set aside. 

8. In view of the above, I set aside the impugned order and allow the appeal 

filed by the Appellant. 

9. ailit-dWdf gki 	TtrktWEIT 	t I 

	

9. 	The appeal filed by the Appellant is disposed off s above. 

tiot 4CI , 

trrt 

By R.P.A.D. 
	 antrem (*tow) 

To, 

Ws Rudraksh Detergent a Chemicals Pvt Ltd, 
Village Padana, 

Taluka Gandhidham, 

District - Kutch. 

A 	: -  

1) 1l t ,1c 74- Iciict) 	 t-t), 417m d 

2) all- ,cftq 	-ç )q 	1l 	ftrrr 31lTrrociq, 711111TPT 

	

aTiqqi 	TrziTt 	I 

3) t1 .14-1t I 	c1h37- cIl TT7-4*---4t7r\lcklIq RAK-ct, Titzfram 	 
arrqR-zrT 1I4It1t7I 

tpr. 41147791 
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