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Tr 	3TcIT 3trzfal 	31141,0-c1/ 3111TI-c-1/ .4114-1.1,  3117a., t--- rzi.30-11c, loch/ 	 aict-ht,,tioich / oil‘Hodi-t / 

rti- Tkw3TraWtf. TID-d-: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 

/ GST, Rajkot / Jamnagar Gandhidham : 

Er 	artfr---t.--drA4Pa4 T T'Fr Qci ticit /Name 86 Address of the Appellant/Respondent :- 

M/s.Lamba Timber Works Pvt. Ltd., Survey No. 205/4, Behind Gayatri Petrol Pump,Chudva, 

Gandhidham, Kutch - 370 201 

	3T(3T) 	c-Act *-6-411---4. T'li---act att.  A.3l111 	/ WIrct”tui t. TfTral.  3Frta 	•t-ichdi t I/ 
Any person aggrieved by this Order-in-Appeal may file an .appeal to the appropriate authority in the following 
way. 

I 	c-cti 	 mit---A.-40-441q11-04,4ur t 	3Tfti -1-ZTJT ,1944 tsr ta-ru 35B 

	

3tagla- 	3Vitff4z1e, 1994 tim 86 t 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1941 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

OUl d-j\rq ichai 	t4BTaft Trig4 41)4-i i e-ct),5Er 5cLileol .1c.st, V-4 taITT 3Tut,ITZT 1lTXiuT tr f'dtisr 	6, k-4 - 

cc'ITO-)  

The, special bench of Customs, Excise 86 Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

	

e, 1(a) ut ocuy TIV 3Fftlftt 31-Jr-a-r 	IT* 3Tt-4 ail .1c-i-,,t-tRr  	30),T14.4 	  

(itrft.E.) .trg att-zr trrittr„e,Pcil 	 amr-dr 	 r itir 1/ 

To the West regional bench of Customs, Excise 84 Service Tax Appellate Tribunal (CESTAT) at. 2nd Floor, 
Bhaumali Bhawan, Asarvva Ahmedabad-380016 in case of appeals other than as mentioned in para- i(a) above 

(iii) 	3111-A71"0-41m1 	1iurk +1.11U 31 	TiErtkfi1V1-zr   (31cfm-)I4H-11 dcIl, 2001, tI.rEr 6 t 
ciH) i;rizr-1-  EA-3 	TAR cifd--41- 	e,19ft7:11. 	.1.1"0-7 IV-4- # 4,4-1# 	klch Lft - 	TrTZT, 0-11 30-11d,1E- 

TA-  3fiT oiallz11 dlz117grdT, 	i 0 5 lT 	T 3-4T# 4,1-1,5 c.i l v-tu ZIT 50 "Fra" •bt-iQ cich 3IZI-UT 50 Fr-43-  lV 	31Xt 	sW: 

1,000/- 	5,000/- v-P.) 31zi-d-r 10,000/- TERt tri#0-f/Tr- ov-ir qlo-chf1r crf4 +i ii chII Ittrfta-  lc 	 aFT g2-0-Ed-W, Tiifuir 

rrzrrittp-r ifIT 11,61 	1Rlcl 	 1waT  	t 	cb C1ll -artl.  t-dra-d-  44,  TizFc• .arTr 

ZaTiIT vt6-cr.  I i--1t1a- 3r1F-eEr EraTrlrr, 4.ch T ii 11 ,t_ql 	&-d-rrrtr 	 lGld art-A-zr ;-zrrzl-rirr rntql ff.rrt T2-1-um 

31Ta-ff 	grk) r fiv 3-rrdrii•r WT 500/- to ir fAttikF. 	J-11 ch•tc,-i er-dir 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 

acconaparned by a fee of Rs. 1,000/- Rs.5000 Rs.1-01,000/- where amount of duty.  
Central Excise (Appeal) Rules, 2001 and shall be acconrnied against one which at least should be 

demand/interest/penalty/refund is upto 5 Lac. 5 Lac to 50 ac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of 	place where 
the l)ench of any nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/- 

31,11-A71-  (7z1rzff1tITT01  	fa-ff 31.ftri44-F,1994 alIt t/RT 86(1) t aiata T)--dl-71- cikt, 1994, i lizTT-1.  9(1) t 

cl6c1 fAC-11-ita1P-11 S.T.-5 A titi cri'd-4-  A ti ar Trt-Jir 	3-41* 	i 31tff 1 	3F 	alIt 71-41-  t, 3--4=r- r 	:i12-r •ieidrri 

(3-FA 	Q.1-) ref - 14 ,i1ll--)c1 	rIt-cr) 311T Tdat 	d-I 	ctd Oct) ST1=4 	lTEr, oi5l  TTErZlIt diTdi 	TIT-Tr ATeTdINli dNi 

al:IcWT,LIQ 5 	lT3Fcb,H,5 	f iu ZIT 50 	io IT' 3rzrar 50 	f o 	3f1 	 1,000/- Tc171, 
	 31-zt4T 10,000/ — 	•Thl 	 q* fi,'1V-1 	 W-,1" 	, riitr 31,11-,4"1,1" 	TZeT 7fi.1- 

11,CA I t +46RIct",  •tD4-CR 	011.+1 	f+-TiT fl +11,SDerich 	1 (Wcr, 6,ctiu .T1tF tUITIVa-  4,41 'IreFZ 	,711.111'67 I •t-Icaci iw 

TT 3.71-FT, I 	.34-1 11•ZA I atftT vrr1tr..71,1 alh1r 31:MW kirzilitITTuT tT 114.91 itZTO" I ErTaT 3rra71 (4-e 311) 

311-4i-a.-1:17t7iTtT 500/- eiu rr 	1Itir 	 i<Hr.b.t.-111T I/ 

e appeal under sub section (1) of Section 86 of the Finance Act, 1994, _to the Appellate Tribunal Shall be filed 
adruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be 

arned by a copy of the order appealed against (one of which shall be certified copy) and should be 
a 	anied by a fees of Rs. 1000/- where the amount of service tax 86 interest demanded i& penalty levied of 
Rs. 	s or-less, Rs.5000/- where the amount of service tax 86 interest demanded 86 penalty levied is more 
th 	lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service tax 86 interest 
dem 	s d 86 penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the 
Assii t Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
situ 	/ Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(B) 



(v) 

(F) 

qd 3IftfiraT,1994 	tiRT 86 131:1--c-TRT3i1-  (2) tr4" (2A) r 3tlt#fr e,J 	d141 3P41--a, 	1- 4,1-1,41(4), 1994, r1rir9(2) 

Lr4" 9(2A) t cl6c11WIta-  l;P:1-9" S.T.-7 4tr 71-  Trt-41- 	3-11t TIM 317:1, 	3e-11e, 	1 31V-T-dT 3117a (3141W), 	f-zi 

dokl TYTl1 arra-u 	cri'd-zet ÷ieidoi # (3--- # 4 v4-. 	 er-At 	AR-  .31-14 -ff 4511,0 +1 6I'Llch 31-R1Ta-  31-MT 

• t-- 171 30-11d, 	 34rgrzr 11-Trrfur i11 3-1T-4 	4 fir1#bi- 	 Ole) Mt-VT *.1 1,11--  A-  Tim 

ei.401 	4ThI14T I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal, 

30-111c.4, 	317443Rr 	(4ft- ) 	rf7 Mt—A t TitTi 	 31'itrfA7:13:r 

1944 tr trru 35Qt-r) 	 f441-4 arfrftzP=r, 1994 rRr83 t-  ka-49- 4)clicb( Q- 	-RrakQ. 	t, •Z-13.rft-U 

3Trft4rzr wichit-,1 #3 1Id1 3c'-lIC, 	*,I*ch• 	'k 10 Vi'dwa-  (10%), ,,to 	 facitiact 	PT -p -r, 

	

erdT 	 Itzrr .11q, r4 1lr ii 	r 3ta4u 01.H1 tr'T4 7  31-ea-#a- 	Tft-  toki 	•b LI 

30-11C, 	.Icjc 	3ffF4ff "J-id 	I 1+7 di 	t; 

(i) truTf 11 gr 31-T4ff 

(ii)  

#W1-C oidil ZIdilcIA f -ZrUT 6 	34--d-ifd- 	Tw4 

	

- mr-4 q6 	 r citiit fftzu (Tr. 2) arftif'd-zr-F 2014 t• .311-taT 	tkk 	arrir-Aw curitr--1-4 riiHaT 

1'd-- Tt1rol--1=2-17T- 317A V4 3.T414 teiidkFt 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall he 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
amount determined under Section 11 D; 
amount of erroneous Cenvat Credit taken; 
amount payable under Rule 6 of thc Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

SITT6 cti ch),-1.411Tur 
Revision application to Government of India: 
	 311a/T 	rMtraTuTzirfT  	ttrzi  	3-affiT1-,1994 flT TRT 351-r,E 	W4-1-DT 

3ta-if31if 4M-d,Tf•H•ta-,N, 1,11-&-TuT 3fltTtThlt, iWff 	Al ei41, 	fOrPT, 
I-110001, r ¶llrrrr iii vrrvi / 

A revision application lies to the Under Secretary,, to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th -Floor, Jeevan Deep Building, Parliament Street, New Delhi -
110001 under Section 35EE of the CEA 1944 respect of the following case, governed by first proviso to sub-
section (1) of Section-35'B ibid: 

'at Jim 	alchfilcd t.  414# 4, ,716i Thfilcd 	dik.t 	chto) 	a-t-gR-  dL6 	1-1R414-1,7-1 

(i) chRtql.) Tur 1.4)i f+--.4t Qch 	uy-6- 	 T6-1-tiidtHai 	qr it#1- ITR d),64 zur 31gt.tui 4J-116 

14,4: cht,i4gio) "TIT f+-Tft If   	dIa1 t TIT4-4 411 
In case of any loss of goods, where the lpss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) f+--4ft ,tN 	fAzicra-  chi 	JAN 	idPJ-11.1 	ct-ci cf-r,c) 	tr{ 4td3, 	0-11e, 	(r C.) 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

(iii) ial 	 #t4TfPT3TDTiffr dik,if#Ttra- f+-Tur dkit 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

(iv) W-4--"ct 	 as-xfaw l'ALT•ift7k-a- 	*kl 	 c-16c1 Hi 8- 

3iTh-  311-417- (311:11W) 	 2),1998 tIRT 109 	 FTtra 3M-a 

trtzur 	4tuff4-a- fev div II 
Credit of any duty allowed to be utilived towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

	• 	3lTltET Q.  el-  cufAz-  ULIA 4-1{s,-11i EA-8 4,   (3rizit)9q1-4ic1A,2001, 	RFiT 9 .15 

t 3 Hi6 	 Ti'6V I 61-1.f)ci-c1311t 4111- 	3T1t31-  attlW 311t31- 	er 

	

cR1 	4ff6VI WTet t---414 3c1lC, le-'b 31tr14-44, 1944 ti UR-135-HE ci6ct *c_trika- 	ar--Riaft rTrra---zu 

• ITT TR-6 	 tr7T-A-  1.1tV1 
The above application shall he made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals).  Rules, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two, copies each of the OIO and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

(vi) 	q 	13itTurn 91,11- 1-8,1 Wita.  1h 	ara-Rraft 7F-A. -iftIr I 
oiel fielded T---Tr Q.11 	cl-Zt TIT 3-4- 	 200/-  .wr Tram-  ft-zur ,711Q 311T zft. 	Qch elltq 	 

frq4i000 	 oito 
The revision application shall be accompanied, by a fee. of Rs. 200/- where the amount involved in Rupees One 
Lac or less and -Rs. 1000/- where the amount involved is more than Rupees One Lac. 

qfa 	311-aV 	 4XITAW 8-  at C1-543t- 	aiTt3T 	lect., 	 .3(4 cleci cidi4rfPTt4i  

a2-71 Oc)_. 	 ZI114Q11 -  3P-114rzr crANchiul t 	371'14 TIT tt--zr 	Q4) 3T1-4- 4 

1tziT ofic-11 	/ In case, if the order covers various umbers of order- in Original, fee for each 0.I.0. should be 
paid in the aforesaid manner, notwithstanding the fact that the one appeal tq the Appellant Tribunal or the one 
application to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lalch fee of 
Rs. 100/- for each. 

(E) 	T4IThIr 	-ni 	ri aarizrg, 1975, 	 arr- r ci 	rrr 3fra-WQ-  C1-1 .  ER if-ITR-a-  6.50 -izr-tr 

cr-elmiw4 	 tt-dT titT.r I / 
One copy of application or 0.I.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act1975, as amended. 

Ad-it 	tT60-11C, 	V-4 4-dr- R-  3r4 -4R1 TlTfflPlTU1 (chi4 fat-) S.L1J-11cleTI, 1982 4it-a• Vd• 31-&-z- #-afftra.  1'flJ-Icll  
T'rtaciiqdOk 	'1"34tT air telio 3-1-rfifra f+-41-  ofic118.1 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

	

art4Ru 	Act-4,D 	31111W 	ai4 4•k-laclciyc,i:4-f-V 3Th1 cd 	CrfatTO r v, 31-E1THT4 	614-11$ 

.cbec.gov.in 111 ail 	t I / 
the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
ellant may refer to the Departmental website www.doec.gov.m. 

(i) 

(C) 

(D) 



Appeal No: V2/40/GDM/2021 

:: ORDER-IN-APPEAL::  

M/s Lamba Timber Works Pvt. Ltd, Gandhidham (hereinafter referred to 

as "Appellant") has filed Appeal No. V2/40/GDM/2021 against Order-in-Original 

No. 11/DC/GRD/2020-21 dated 25.2.2021 (hereinafter referred to as 'impugned 

order') passed by the Deputy Commissioner, Central GST Rural Division, 

Gandhidham (hereinafter referred to as 'adjudicating authority'). 

2. 	The facts of the case, in brief, are that the Appellant was engaged in 

the manufacture of Face Veneer, Core Veneer, Plywood, Flush Door etc and 

was holding Central Excise registration No. AAACL6907CEM001. During the 

course of audit of the records of the Appellant by the Departmental officers, 

it was observed that the Appellant had availed Cenvat credit to the tune of 

Rs. 15,65,517/-, comprising of Additional Duty of Customs of Rs. 12,10,801/-

and Special Additional Duty of Customs of Rs. 3,54,716/-, on imported 

capital goods. It was further observed that the said capital goods were 

imported by them in the year 2007 under EPCG Scheme by claiming 

exemption under Notification No. 49/2000-Customs dated 27.4.2000, as 

amended. The Appellant could not produce Export Obligation Discharge 

Certificate before the competent authority. Accordingly, Show Cause Notice 

was issued to the Appellant, which was adjudicated by the Dy. Commissioner 

of Customs, Custom House, Kandla vide Order-in-Original dated 23.1.2017 

who, inter alia, confirmed duty demand of Rs. 18,20,525/-. 

2.1 	It appeared to the Audit that since the Customs Duty, which was later 

on availed as Cenvat credit, was paid by the Appellant only after issuance of 

Show Cause Notice, intention to evade Customs Duty was involved and hence, 

the Appellant was not eligible to avail said Cenvat credit in terms of 

exclusion provided in Rule 9(1)(b) of the Cenvat Credit Rules, 2004 

(hereinafter referred to as `CCR,2004'). 

2.2 Based on audit observations, Show Cause Notice No. VI/(a)8-85/CGST 

Audit/Cir-VI/Gr. 27/2018-19 dated 11.2.2020 was issued to the Appellant 

calling them to show cause as to why wrongly availed and utilized Cenvat 

credit of Rs. 15,65,517/- should not be demanded and recovered from them 

under Rule 14 of CCR, 2004 read with Section 11A(4) of the Central Excise 

Act, 1944 (hereinafter referred to as 'Act'), along with interest under Rule 

14 ibid and proposing imposition of penalty under Rule 15(2) of CCR, 2004 

read w • ection 11AC of the Act. 
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Appeal No: V2/ 40/GDM/2021 

2.3 The above Show Cause Notice was adjudicated by the adjudicating 

authority vide the impugned order who confirmed demand for wrongly 

availed Cenvat credit amounting to Rs. 15,65,517/- under Rule 14 of CCR, 

2004 read with Section 11A(4) of the Act, along with interest under Rule 14 

and imposed penalty of Rs. 15,65,517/- under Rule 15 ibid read with Section 

11AC of the Act. 

3. 	Being aggrieved, the Appellant has preferred appeal, inter alia, on the 

following grounds:- 

(i) They had availed Cenvat credit of Rs. 15,65,517/- on imported 

capital goods in terms of Cenvat Credit Rules, 2004. They had imported 

capital goods under EPCG Scheme by claiming exemption benefit under 

Notification No. 49/2000-Customs dated 27.4.2000 but due to unforeseen 

circumstances, they failed to fulfill statutory provisions prescribed under 

the Customs Act, 1962 and failed to pay Customs Duty in prescribed time 

limit, however, there was no any willful mis-statement for evasion of 

Customs Duty. 

(ii) That the impugned order invoking extended period of limitation is 

unsustainable and deserves to be set aside. The Show Cause Notice was 

issued by invoking extended period of limitation on the grounds of 

suppression of facts. However, they had shown the Cenvat Credit of the 

imported capital good separately in the Cenvat Credit Table prescribed in 

ER-1 returns. Therefore the Department had the full knowledge that they 

had availed the Cenvat Credit in respect of imported goods. Therefore the 

allegation that they never informed the department about the availment 

of said credit is wrong and without any basis. Since, the Department 

failed to prove the mala-fide intention of the Appellant to evade the duty 

payment, the extended period cannot be invoked in the present case. 

Therefore the whole demand issued for the period from November-14 to 

June-2017 is hit by limitation. 

(iii) It is submitted that for the grounds mentioned hereinbefore for 

non-invocation of extended period of limitation under Section 11A (4) of 

the Central Excise Act, 1944, penalty is also not imposable under Section 

11AC of the Act and relied upon the case law of Tamil Nadu Housing 

Board reported at 1994 (74) E.L.T. 9. 

5. 	Personal Hearing was scheduled on 3.3.2022 in virtual mode through video 

co 	. Shri Sudhir Maheshwari, Authorised Representative, appeared on 

ppellant. He reiterated the submissions of appeal memo and 
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Appeal No: V2/40/GDM/2021 

stated that he would submit certain documents relevant for the case as part of 

additional written submission. 

6. I have carefully gone through the facts of the case, the impugned order, 

grounds of appeal memorandum and oral submission made at the time of 

Personal Hearing. The issue to be decided in the present appeal is whether the 

Cenvat credit of Additional Duty of Customs and Special Additional Duty of 

Customs totally amounting to Rs. 15,65,517/- availed by the Appellant was 

barred by exclusion provided under Rule 9(1)(b) of CCR, 2004 or otherwise. 

7. On going through the records, I find that the Appellant had imported 

certain capital goods under EPCG scheme by claiming exemption under 

Notification No. 49/2000-Customs dated 27.4.2000, as amended. The 

Appellant could not produce Export Obligation Discharge Certificate within 

stipulated time. Hence, proceedings were initiated against the Appellant by 

the Customs authorities by way of issuance of Show Cause Notice on 

1.3.2016. The Appellant paid applicable Customs duties on 30.3.2016. The 

said Show Cause Notice was adjudicated by the Dy. Commissioner of 

Customs, Custom House, Kandla vide Order-in-Original dated 23.1.2017, who, 

inter alia, confirmed duty demand of Rs. 18,20,525/-. The Appellant 

subsequently availed Cenvat credit of Additional Duty of Customs of Rs. 

12,10,801/- and Special Additional Duty of Customs of Rs. 3,54,716/- paid by 

them. The adjudicating authority held that the Appellant was not eligible to 

avail said Cenvat credit in terms of exclusion provided in Rule 9(1)(b) of 

CCR,2004, as the Appellant had paid the Customs duty only after issuance of 

Show Cause Notice by the Customs Authorities, which indicated that there 

was intention to evade Customs Duty. 

7.1 	The Appellant has contended that they had imported capital goods under 

EPCG Scheme by claiming exemption under Notification No. 49/2000-Customs 

dated 27.4.2000, as amended, but due to unforeseen circumstances, they failed 

to fulfill statutory provisions prescribed under the Customs Act, 1962 and failed 

to pay Customs Duty in prescribed time limit, but, there was no any willful mis-

statement for evasion of Customs Duty. 

8. I find it is pertinent to examine the provisions of Rule 9(1)(bb) of 

CCR,2004, which are reproduced as under: 

"(b) a supplementary invoice, issued by a manufacturer or importer of 
inputs or capital goods in terms of the provisions of Central Excise Rules, 

2 from his factory or depot or from the premises of the consignment 
f the said manufacturer or importer or from any other premises from 
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Appeal No: V2/40/GDM/2021 

where the goods are sold by, or on behalf of, the said manufacturer or 
importer, in case additional amount of excise duties or additional duty 
leviable under section 3 of the Customs Tariff Act, has been paid, except 
where the additional amount of duty became recoverable from the 
manufacturer or importer of inputs or capital goods on account of any non-
levy or short-levy by reason of fraud, collusion or any wilful mis-statement 
or suppression of facts or contravention of any provisions of the Excise Act, 
or of the Customs Act, 1962 (52 of 1962) or the rules made thereunder with 

intent to evade payment of duty.  

Explanation. - For removal of doubts, it is clarified that supplementary 
invoice shall also include challan or any other similar document evidencing 
payment of additional amount of additional duty leviable under section 3 of 

the Customs Tariff Act;" 

(Emphasis supplied) 

8.1 	In backdrop of above provisions, I find that it is on record that the 

Appellant had paid Additional duty of Customs and Special Additional Duty of 

Customs on 30.3.2016, after issuance of Show Cause Notice to them by the 

Customs Department on 1.3.2016. Had it not been pointed out by the Customs 

authorities, the Appellant would not have discharged Customs Duty. Further, 

penalty of Rs. 1,00,000/- was imposed upon the Appellant under Section 117 of 

the Customs Act, 1962 vide Order-in-Original dated 23.1.2017 for contravention 

of the conditions of exemption Notification No. 49/2000-Customs dated 

27.4.2000, as amended. So, the present case is covered under exclusion clause 

provided in Rule 9(1)(b) of CCR, 2004 and the adjudicating authority has 

correctly held that the Appellant was not eligible to avail Cenvat credit of said 

Additional duty of Customs and Special Additional Duty of Customs. I, therefore, 

uphold confirmation of demand under Rule 14 of CCR, 2004. Since, confirmation 

of demand is upheld, it is natural consequence that confirmed demand is to be 

paid along with interest. I, therefore, uphold recovery of interest under Rule 14 

ibid. 

9. 	The Appellant has contended that the impugned order invoking extended 

period of limitation is unsustainable due to fact that they had shown the Cenvat 

Credit of the imported capital good separately in the Cenvat Credit Table 

prescribed in ER-1 returns. Therefore, the Department had full knowledge that 

they had availed the Cenvat Credit in respect of imported goods. That 

ingredients required for invocation of extended period were non existent in their 

case. 

9.1 	I find that merely showing Cenvat credit of capital goods in ER-1 Return 

mean that it was within the knowledge of the Department due to 

sessing officer would not come to know that the said Cenvat credit 
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of CVD and SAD was not on account of regular import but due to non fulfillment 

of export obligations. I find that such information was in the personal domain of 

the Appellant and unless and until the Appellant brought these facts to the 

knowledge of the Department, there is no way the Department could possess 

knowledge about the same. Thus, merely showing Cenvat credit of capital goods 

'in periodical ER-1 Return would not mean that it was within the knowledge of 

the Department. The contention of the Appellant is rejected being devoid of 

merit. 

9.2 	I further find that proceedings were initiated on the basis of audit of the 

records of the Appellant. It is on record that during said Audit, it was revealed 

that the Appellant had failed to produce Export Obligation Discharge 

Certificate within stipulated time in respect of capital goods imported by 

them and subsequently paid Additional Duty of Customs and Special Additional 

Duty of Customs after issuance of Show Cause Notice by the Customs 

Department. Hence, the Appellant was not eligible to avail Cenvat credit of said 

Customs Duty in terms of exclusion provided in Rule 9(1)(b) of CCR, 2004, as 

held by me supra. It is apparent that had there been no audit of Appellant's 

records, wrong availment of Cenvat credit by the Appellant would have gone 

Unnoticed and hence, ingredients for invoking extended period of *limitation 

under Section 11A(4) of the Act existed in the present case. Hence, I hold that 

the demand is not barred by limitation. I rely on the order passed by the Hon'ble 

CESTAT, Chennai in the case of Six Sigma Soft Solutions (P) Ltd. reported as 2018 

(18) G.S.T.L. 448 (Tn. - Chennai), wherein it has been held that, 

"6.5 Ld. Advocate has been at pains to point out that there was no mala fide 

intention on the part of the appellant. He has contended [that] they were under the 
impression that the said activities would come within the scope of IT services, 
hence not taxable. For this reason, Ld. Advocate has contended that extended period 
of time would not be invocable. However, we find that the adjudicating authority 
has addressed this aspect in para-10 of the impugned order, where it has been 
brought to the fold that appellant had not at all disclosed the receipt of income in 
respect of the activities done by them in respect of services provided by them in 
their ST-3 returns. 

6.6 	The facts came to light only when the department conducted scrutiny of the  
annual reports, possibly during audit. In such circumstances, the department is fully  

justified in invoking the extended period of limitation of five years." 

(Emphasis supplied) 

10_ 	Now, coming to imposition of penalty under Rule 15(2) of CCR,2004 read 

with Section 11AC of the Act. I have upheld invocation of extended period of 

lim 	on the grounds of suppression of facts as per findings supra. Under the 

imposition of penalty under Rule 15(2) of CCR,2004 is mandatory, 
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as has been held by the Hon'ble Supreme Court in the case of Rajasthan Spinning 

a Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.). In the said case, it has 

been held by the Apex Court that when there are ingredients for invoking 

extended period of limitation for demand of duty, imposition of penalty under 

Section 11AC is mandatory. The ratio of the said judgment applies to the facts of 

the present case. I, therefore, uphold penalty of Rs. 15,65,517/- imposed under 

Rule 15(2) of CCR, 2004. 

11. In view of above, I uphold the impugned order and reject the appeal of 

the Appellant. 

12. aftd-w-df gki 44 4 	3fEEj5J  1cii L-Fack1 Uftk tr ft-ETT u11c11 t 

12. • The appeal filed by the Appellant is disposed off as above. 

By R.P.A.D.  

ki7zracm, 
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3) ki I4) 3111T, Tfq 74cliWT 74 *-41-4 \c,-11q 

41Uc1, TI ft T11 	t 31M 1") TrZhilt jI 

411 	T1-r--9-1 

Page 8 of 8 


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8

