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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
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Appeal No: V1/40/G0OM/ 2021

:: ORDER-IN-APPEAL ::

M/s Lamba Timber Works Pvt. Ltd, Gandhidham (hereinafter referred to
as “Appellant”) has filed Appeal No. V2/40/GDM/2021 against Order-in-Original
No. 11/DC/GRD/2020-21 dated 25.2.2021 (hereinafter referred to as ‘impugned
order’) passed by the Deputy Commissioner, Central GST Rural Division,
Gandhidham (hereinafter referred to as ‘adjudicating authority’).

r 8 The facts of the case, in brief, are that the Appellant was engaged in
the manufacture of Face Veneer, Core Veneer, Plywood, Flush Door etc and
was holding Central Excise registration No. AAACL6907CEM001. During the
course of audit of the records of the Appellant by the Departmental officers,
it was observed that the Appellant had availed Cenvat credit to the tune of
Rs. 15,65,517/-, comprising of Additional Duty of Customs of Rs. 12,10,801/-
and Special Additional Duty of Customs of Rs. 3,54,716/-, on imported
capital goods. It was further observed that the said capital goods were
imported by them in the year 2007 under EPCG Scheme by claiming
exemption under Notification No. 49/2000-Customs dated 27.4.2000, as
amended. The Appellant could not produce Export Obligation Discharge
Certificate before the competent authority. Accordingly, Show Cause Notice
was issued to the Appellant, which was adjudicated by the Dy. Commissioner
of Customs, Custom House, Kandla vide Order-in-Original dated 23.1.2017
who, inter alia, confirmed duty demand of Rs. 18,20,525/-.

2.1 It appeared to the Audit that since the Customs Duty, which was later
on availed as Cenvat credit, was paid by the Appellant only after issuance of
Show Cause Notice, intention to evade Customs Duty was involved and hence,
the Appellant was not eligible to avail said Cenvat credit in terms of
exclusion provided in Rule 9(1)(b) of the Cenvat Credit Rules, 2004
(hereinafter referred to as ‘CCR,2004’).

2.2 Based on audit observations, Show Cause Notice No. VI/(a)8-85/CGST
Audit/Cir-VI/Gr. 27/2018-19 dated 11.2.2020 was issued to the Appellant
calling them to show cause as to why wrongly availed and utilized Cenvat
credit of Rs. 15,65,517/- should not be demanded and recovered from them
under Rule 14 of CCR, 2004 read with Section 11A(4) of the Central Excise

Act, 19044 (hereinafter referred to as ‘Act’), along with interest under Rule
14 ibid and proposing imposition of penalty under Rule 15(2) of CCR, 2004
ith Section 11AC of the Act.
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Appeal No: VZ/40/G0M/2021

2.3 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who confirmed demand for wrongly
availed Cenvat credit amounting to Rs. 15,65,517/- under Rule 14 of CCR,
2004 read with Section 11A(4) of the Act, along with interest under Rule 14
and imposed penalty of Rs. 15,65,517/- under Rule 15 ibid read with Section
11AC of the Act.

3. Being aggrieved, the Appellant has preferred appeal, inter alia, on the

following grounds:-
(1) They had availed Cenvat credit of Rs. 15,65,517/- on imported
capital goods in terms of Cenvat Credit Rules, 2004. They had imported
capital goods under EPCG Scheme by claiming exemption benefit under
Notification No. 49/2000-Customs dated 27.4.2000 but due to unforeseen
circumstances, they failed to fulfill statutory provisions prescribed under
the Customs Act, 1962 and failed to pay Customs Duty in prescribed time
limit, however, there was no any willful mis-statement for evasion of
Customs Duty.

~ (ii)  That the impugned order invoking extended period of limitation is
unsustainable and deserves to be set aside. The Show Cause Notice was
issued by invoking extended period of limitation on the grounds of
suppression of facts. However, they had shown the Cenvat Credit of the
imported capital good separately in the Cenvat Credit Table prescribed in
ER-1 returns. Therefore the Department had the full knowledge that they
had availed the Cenvat Credit in respect of imported goods. Therefore the
allegation that they never informed the department about the availment
of said credit is wrong and without any basis. Since, the Department
failed to prove the mala-fide intention of the Appellant to evade the duty
payment, the extended period cannot be invoked in the present case.
Therefore the whole demand issued for the period from November-14 to
June-2017 is hit by limitation.

(iii) It is submitted that for the grounds mentioned hereinbefore for
non-invocation of extended period of limitation under Section 11A (4) of

the Central Excise Act, 1944, penalty is also not imposable under Section
11AC of the Act and relied upon the case law of Tamil Nadu Housing
Board reported at 1994 (74) E.L.T. 9.

5. Personal Hearing was scheduled on 3.3.2022 in virtual mode through video
i0g. Shri Sudhir Maheshwari, Authorised Representative, appeared on

ppellant. He reiterated the submissions of appeal memo and
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Appeal No: VZ/40/GDM/ 2021

stated that he would submit certain documents relevant for the case as part of
additional written submission.

6. | have carefully gone through the facts of the case, the impugned order,
grounds of appeal memorandum and oral submission made at the time of
Personal Hearing. The issue to be decided in the present appeal is whether the
Cenvat credit of Additional Duty of Customs and Special Additional Duty of
Customs totally amounting to Rs. 15,65,517/- availed by the Appellant was
barred by exclusion provided under Rule 9(1)(b) of CCR, 2004 or otherwise.

: On going through the records, | find that the Appellant had imported
certain capital goods under EPCG scheme by claiming exemption under
Notification No. 49/2000-Customs dated 27.4.2000, as amended. The
Appellant could not produce Export Obligation Discharge Certificate within
stipulated time. Hence, proceedings were initiated against the Appellant by
the Customs authorities by way of issuance of Show Cause Notice on
1.3.2016. The Appellant paid applicable Customs duties on 30.3.2016. The
said Show Cause Notice was adjudicated by the Dy. Commissioner of
Customs, Custom House, Kandla vide Order-in-Original dated 23.1.2017, who,
inter alia, confirmed duty demand of Rs. 18,20,525/-. The Appellant
subsequently availed Cenvat credit of Additional Duty of Customs of Rs.
12,10,801/- and Special Additional Duty of Customs of Rs. 3,54,716/- paid by
them. The adjudicating authority held that the Appellant was not eligible to
avail said Cenvat credit in terms of exclusion provided in Rule 9(1)(b) of
CCR,2004, as the Appellant had paid the Customs duty only after issuance of
Show Cause Notice by the Customs Authorities, which indicated that there
was intention to evade Customs Duty.

7.1 The Appellant has contended that they had imported capital goods under
EPCG Scheme by claiming exemption under Notification No. 49/2000-Customs
dated 27.4.2000, as amended, but due to unforeseen circumstances, they failed
to fulfill statutory provisions prescribed under the Customs Act, 1962 and failed
to pay Customs Duty in prescribed time limit, but, there was no any willful mis-
statement for evasion of Customs Duty.

8. | find it is pertinent to examine the provisions of Rule 9(1)(bb) of
CCR,2004, which are reproduced as under:

“(b) a supplementary invoice, issued by a manufacturer or importer of
inputs or capital goods in terms of the provisions of Central Excise Rules,
2 from his factory or depot or from the premises of the consignment
depiaf the said manufacturer or importer or from any other premises from
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Appeal No: V2/40/GDM/2021

where the goods are sold by, or on behalf of, the said manufacturer or
importer, in case additional amount of excise duties or additional duty
leviable under section 3 of the Customs Tariff Act, has been paid, except
where the additional amount of duty became recoverable from the
manufacturer or importer of inputs or capital goods on account of any non-
levy or short-levy by reason of fraud, collusion or any wilful mis-statement
or suppression of facts or contravention of any provisions of the Excise Act,
or of the Customs Act, 1962 (52 of 1962) or the rules made thereunder with
intent to evade payment of duty.

Explanation. - For removal of doubts, it is clarified that supplementary
invoice shall also include challan or any other similar document evidencing
payment of additional amount of additional duty leviable under section 3 of
the Customs Tariff Act;”

(Emphasis supplied)

8.1 In backdrop of above provisions, | find that it is on record that the
Appellant had paid Additional duty of Customs and Special Additional Duty of
Customs on 30.3.2016, after issuance of Show Cause Notice to them by the
Customs Department on 1.3.2016. Had it not been pointed out by the Customs
authorities, the Appellant would not have discharged Customs Duty. Further,
penalty of Rs. 1,00,000/- was imposed upon the Appellant under Section 117 of
the Customs Act, 1962 vide Order-in-Original dated 23.1.2017 for contravention
of the conditions of exemption Notification No. 49/2000-Customs dated
27.4.2000, as amended. So, the present case is covered under exclusion clause
provided in Rule 9(1)(b) of CCR, 2004 and the adjudicating authority has
correctly held that the Appellant was not eligible to avail Cenvat credit of said
Additional duty of Customs and Special Additional Duty of Customs. |, therefore,
uphold confirmation of demand under Rule 14 of CCR, 2004. Since, confirmation
of demand is upheld, it is natural consequence that confirmed demand is to be

paid along with interest. |, therefore, uphold recovery of interest under Rule 14
ibid.

9. The Appellant has contended that the impugned order invoking extended
peﬁnd of limitation is unsustainable due to fact that they had shown the Cenvat
Credit of the imported capital good separately in the Cenvat Credit Table
prescribed in ER-1 returns. Therefore, the Department had full knowledge that
they had availed the Cenvat Credit in respect of imported goods. That

ingredients required for invocation of extended period were non existent in their
case,

9.1 | find that merely showing Cenvat credit of capital goods in ER-1 Return
mean that it was within the knowledge of the Department due to
essing officer would not come to know that the said Cenvat credit

Page 6 of 8



Appeal No: V2/40/GDM/ 2021

of CVD and SAD was not on account of regular import but due to non fulfillment
of export obligations. | find that such information was in the personal domain of
the Appellant and unless and until the Appellant brought these facts to the
knowledge of the Department, there is no way the Department could possess
knowledge about the same. Thus, merely showing Cenvat credit of capital goods
in periodical ER-1 Return would not mean that it was within the knowledge of

the Department. The contention of the Appellant is rejected being devoid of
merit.

9.2 | further find that proceedings were initiated on the basis of audit of the
records of the Appellant. It is on record that during said Audit, it was revealed
that the Appellant had failed to produce Export Obligation Discharge
Certificate within stipulated time in respect of capital goods imported by
them and subsequently paid Additional Duty of Customs and Special Additional
Duty of Customs after issuance of Show Cause Notice by the Customs
Department. Hence, the Appellant was not eligible to avail Cenvat credit of said
Customs Duty in terms of exclusion provided in Rule 9(1)(b) of CCR, 2004, as
held by me supra. It is apparent that had there been no audit of Appellant’s
records, wrong availment of Cenvat credit by the Appellant would have gone
unnoticed and hence, ingredients for invoking extended period of limitation
under Section 11A(4) of the Act existed in the present case. Hence, | hold that
the demand is not barred by limitation. | rely on the order passed by the Hon’ble
CESTAT, Chennai in the case of Six Sigma Soft Solutions (P) Ltd. reported as 2018
(18) G.S.T.L. 448 (Tri. - Chennai), wherein it has been held that,

“6.5 Ld. Advocate has been at pains to point out that there was no mala fide
intention on the part of the appellant. He has contended [that] they were under the
impression that the said activities would come within the scope of IT services,
hence not taxable. For this reason, Ld. Advocate has contended that extended period
of time would not be invocable. However, we find that the adjudicating authority
has addressed this aspect in para-10 of the impugned order, where it has been
brought to the fold that appellant had not at all disclosed the receipt of income in
respect of the activities done by them in respect of services provided by them in
their ST-3 returns.

6.6 The facts came to light only when the department conducted scrutiny of the
annual reports, possibly during audit. In such circumstances. the department is fully
justified in invoking the extended period of limitation of five years.” ]

(Emphasis supplied)

10. MNow, coming to imposition of penalty under Rule 15(2) of CCR,2004 read
with Section 11AC of the Act. | have upheld invocation of extended period of
on the grounds of suppression of facts as per findings supra. Under the

imposition of penalty under Rule 15(2) of CCR,2004 is mandatory,
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as has been held by the Hon’ble Supreme Court in the case of Rajasthan Spinning
& Weaving Mills reported as 2009 (238) E.L.T. 3 (5.C.). In the said case, it has
been held by the Apex Court that when there are ingredients for invoking
extended period of limitation for demand of duty, imposition of penalty under
Section 11AC is mandatory. The ratio of the said judgment applies to the facts of
the present case. |, therefore, uphold penalty of Rs. 15,65,517/- imposed under
Rule 15(2) of CCR, 2004.

11.  In view of above, | uphold the impugned order and reject the appeal of
the Appellant.

12. dtaddal gr1 oo @I 78 odie &1 Fuery Swigd adid 9§ farsmar |
12. The appeal filed by the Appellant is disposed off as above.
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