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Appeal No: V2/27/GDM/2021

:: ORDER-IN-APPEAL ::

M/s. National Shipping Company, Gandhidham (hereinafter referred to as
“Appellant”) has filed Appeal No. V2/27/GDM/2021 against Order-in-Original No.
25/GST/AC/2020-21 dated 5.2.2021 (hereinafter referred to as ‘impugned
order’) passed by the Assistant Commissioner, Central GST, Gandhidham (Urban)
Division (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Appellant was engaged in
providing ‘Clearing and Forwarding Agent Service’, ‘Custom House Agent
Service’ etc. and was registered with Service Tax Department having
Registration No. AAKFNO479NSD001. During search carried out by the Officers of
Preventive Branch, CGST, Gandhidham at the premises of M/s MAS Marine
Services (India) Pvt Ltd on 6.2.2019, it was revealed that the Appellant had
provided various taxable services and had charged and collected service tax
from their clients during the period from F.Y. 2014-15 to June, 2017 but had not
deposited / short deposited the same in Government Exchequer. It was further
revealed that they had filed ST-3 returns only for the period F.Y. 2015-16 and
April-June, 2017-18 and failed to file ST-3 Returns for the period from October,
2014 - March, 2015 and F.Y. 2016-17 and failed to discharge service tax. It
appeared that the Appellant had evaded service tax totally amounting to Rs.
11,72,970/-. The Appellant had deposited service tax totally amounting to Rs.
2,54,831/- during the period from 12.2.2015 to 6.5.2017.

2.1 On culmination of investigation, Show Cause Notice No.
SCN/3/CEP/Kutch/2020-21 dated 21.4.2020 was issued to the Appellant calling
them to show cause as to why service tax amounting to Rs. 11,72,970/- should
not be demanded and recovered from them under proviso to sub-Section (1) of
Section 73 of the Finance Act,1994 (hereinafter referred to as ‘Act’) along with
interest under Section 75 of the Act and service tax amounting to Rs. 2,54,831/-
deposited during material time should not be appropriated against total service
tax liability. The notice also proposed imposition of penalty under Sections 70,
76, 77 and 78 of the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order wherein he confirmed demand of service tax

amounting to Rs. 11,72,970/- under proviso to Section 73(1) of the Act, along
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Appeal Mo: VZ/27/GDM/ 2021

with interest under Section 75 of the Act and appropriated service tax amount of
Rs. 2,54,831/- deposited during material time against confirmed demand. The
adjudicating authority imposed penalty of Rs. 11,72,970/- under Section 78 of
the Act and Rs. 69,000/- under Section 70(1) of the Act read with Rule 7 of the
Service Tax Rules, 1994 and Rs. 10,000/- under Section 77 of the Act.

3. Being aggrieved, the Appellant preferred the present appeal contending
that the adjudicating authority erred in confirming service tax demand of Rs.
11,72,970/- under Section 73(1) of the Act and also erred in imposing penalty
under Sections 70,77 and 78 of the Act.

4. Hearing in the matter was scheduled in virtual mode through video
conferencing on 28.1.2022. Shri Abhishek Doshi, Chartered Accountant,
appeared on behalf of the Appellant. He reiterated the submissions made in
appeal memorandum as well as in additional written submission made as part of
hearing containing quantification of liability.

4.1 In additional written submission filed at the time of hearing, it has, inter
alia, been contended that,

(i) They do not dispute the entire demand but the demand has been

calculated on higher side mainly on two grounds: (a) Cenvat credit not

allowed in any year and (b) output liability wrongly calculated for 2

years.

(i)  They were having Cenvat credit totally amounting to Rs. 2,17,712/-
during the period from October, 2014 to June, 2017, however, the
investigation team did not allow them Cenvat credit. They were having
Cenvat credit of Rs. 1,30,011/-, Rs. 32,999/-, Rs. 17,033/- and Rs.
37,669/~ during the period October, 2014 - March, 2015, F.Y. 2015-16,
F.Y. 2016-17 and April-June, 2017-18, respectively. They should be
allowed Cenvat credit as they were duly eligible for it and submitted
Cenvat credit registers for the said period.

(if) They earned exempt ocean freight income in all years, which was
deducted from the taxable years in SCN except for the year 2014-15.
They had earned ocean freight income of Rs. 92,840/- during the
period from October, 2014 to March, 2015 and hence they were not
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(iv)

v)

(vi)

Appeal No: V2/27/GDM/2021

liable to pay service tax on the said income. Hence, service tax of Rs.
11,475/~ has been wrongly added in demand. Similarly, transportation
income was deducted from taxable income except in the year 2016-17.
They earned transportation income of Rs. 6,87,450/- during 2016-17

and service tax of Rs. 1,03,118/- on it was wrongly included in
demand.

The show cause notice issued on 21.4.2020 by invoking extended
period of limitation for the period 2014-15 to 2016-17 is barred by
limitation. The show cause notice does not have any evidence to show
that they had suppressed any information with an intention to evade
payment of service tax. The show cause notice has just mentioned
that assessee have not disclosed the facts at any time v;rithnut any
support. When everything was available on records, the allegation of
suppression etc. cannot be made and extended period should not be
invoked and relied upon following case laws :

(a) Amco Batteries Ltd. -2003-TIOL-50-5C CX

(b) Padmini Products - 2002-TIOL-289-5C-CX

(c) Jai Prakash Industries Ltd. - 2002-TIOL-633-SC-CX

(d) Sunil Metal Corporation - 2009-TIOL-681-CESTAT-AHM

They were registered with Department since long and regular in
payment of service tax. They could not pay the service tax for certain
period due to liquidity issue. They had no intention to evade the
payment of taxes. The show cause notice has not brought on record
any evidence to the effect that the Appellant had deliberately
suppressed the facts or mis-stated anything in order to intentionally
evade payment of tax. Therefore, no penalty should be imposed under
Sections 70, 77 or 78 of the act and relied upon following case laws:

(a) Hindustan Steel Ltd. vs. State o Orissa 002-TIOL-148-5C-CT-LB
(b) M/s. Motorworld and others 2012-TIOL-418-HC KAR-5T]
(c) Housing & Development Corp. Ltd.-2011-TIOL-1606-CESTAT-AHM]

That total service tax of Rs. 11,72,970/- demanded is their gross
liability and they had already paid Rs. 2,54,831/- voluntarily much
before the search. Hence, no penalty can be imposed upon them
under Section 78 on such service tax amount which was already paid

before the search.
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Appeal Mo: V2727/GDM/ 2021

5. | have carefully gone through the facts of the case, the impugned order,
the grounds raised in Appeal Memorandum and additional written submission as
well as oral submission made at the time of hearing. The issue to be decided in
the present appeal is whether the impugned order confirming service tax
demand of Rs. 11,72,970/- under proviso to Section 73(1) of the Act, along with
interest under Section 75 and imposing penalty under Sections 70, 77 and 78 of
the Act is correct, legal and proper or not.

6. On perusal of the records, | find that an offence case was booked against
the Appellant for evasion of service tax. Investigation carried out by the officers
of Preventive Branch, CGST, Gandhidham revealed that the Appellant had
rendered various taxable services and had charged and collected service tax
from their clients during the period from F.Y. 2014-15 to June, 2017 but had not
deposited / short deposited service tax in Government Exchequer. The Appellant
had failed to file ST-3 Returns for the period from October, 2014 - March, 2015
and F.Y. 2016-17. The Show Cause Notice was issued to the Appellant for
demanding service tax totally amounting to Rs. 11,72,970/-. The adjudicating
authority confirmed service tax demand of Rs. 11,72,970/- under Section 73(1)
of the Act along with interest under Section 75 and imposed penalty under
Sections 70,77 and 78 of the Act.

7. | find that the Appellant has not disputed the charge that they had not
deposited service tax charged and collected from their service recipients into
Government exchequer and that they had failed to file ST-3 Returns for the
period from October, 2014 - March, 2015 and F.Y. 2016-17. They have contested
that the demand is calculated on higher side by erroneously including exempted
income like ocean freight income for the year 2014-15 and transportation
income for the year 2016-17. The Appellant contended that they are not liable
to pay service tax on said incomes and service tax demand of Rs. 11,475/- and
Rs. 1,03,118/- is required to be dropped in respect of ocean freight income and
transportation income, respectively.

7.1 | find that the adjudicating authority at Para 16.4 of the impugned order
has held that the Appellant was not liable to pay service tax on ocean freight
income and transportation income. If the impugned order has included the said
income for the purpose of calculating service tax demand, as contended by the
Appell_ant, then service tax demand on said incomes is not sustainable,

‘_-\.
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particularly when the adjudicating authority has not included said incomes for
demanding service tax for other period, as per Para 6 of the impugned order.
The Appellant has not produced relevant invoices in respect of ocean freight
income and transportation income and hence, it is not possible to arrive at any
conclusion. |, therefore, direct the Appellant to produce relevant invoices,
ledger accounts etc. before the adjudicating authority for verification. The
adjudicating authority is directed to exclude said incomes from confirmed
demand after carrying out verification of documents.

8. The Appellant has further contended that they were having Cenvat credit
totally amounting to Rs. 2,17,712/- during the period from October, 2014 to
June, 2017, however, the investigation team did not allow them Cenvat credit.
The Appellant pleaded that they should be allowed Cenvat credit as they were
duly eligible for it and submitted Cenvat credit registers for the said pieriod.

8.1 | find that Rule 9(1) of the Cenvat Credit Rules, 2004 (hereinafter referred
to as ‘CCR, 2004’) prescribed documents on the basis of which Cenvat credit can
be availed. Further, Rule 9(5) and Rule 9(6) of CCR, 2004 mandated that every
manufacturer and output service provider to maintain proper records of receipt
and consumption of inputs and input services, respectively. If the Appellant had
availed Cenvat credit of input services in their books of accounts within
limitation prescribed under Rule 4(1) of CCR, 2004 and complied with the
provisions contained in Rule 9 of CCR, 2004, then they are eligible to utilize the
same against discharge of their service tax liability on output service. The
Appellant has claimed that they were having Cenvat credit of Rs. 1,30,011/-, Rs.
32,999/-, 17,033/- and 37,669/- pertaining to period October, 2014 -March,
2015, F.Y. 2015-16, F.Y. 2016-17 and April-June, 2017-18, respectively. | find
that the Appellant had filed ST-3 Returns for the period F.Y. 2015-16 and April-
June, 2017-18. The Appellant has not put forth any reason before me as to why
they did not avail Cenvat credit of input services during the said period. This is a
case of evasion of service tax. In absence of any justifiable reason for non
availment of Cenvat credit in the ST-3 Returns for the said period, benefit of
Cenvat credit claimed by the Appellant cannot be allowed. In respect of
remaining period, | find that the Appellant had admittedly not filed 5T-3 Returns

for the period from October, 2014 - March, 2015 and F.Y. 2016-17. For the said
period, if the Appellant had availed Cenvat credit of input services in their books

of accounts in terms of CCR, 2004, then they are eligible for adjustment of
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Appeal No: V2/27/GDM/2021

unutilized Cenvat credit against confirmed demand. The Appellant has produced
only unsigned Cenvat credit ledger before me, which is not sufficient to arrive at
any conclusion. The Appellant had not filed reply to Show Cause Notice nor
availed the opportunity of personal hearing during adjudication proceedings. I,
therefore, consider it appropriate to remand this issue to the adjudicating
authority to verify and grant benefit of Cenvat credit to the Appellant, if Cenvat
credit was availed within prescribed time limit and by fulfilling conditions
prescribed under Rule 9 of CCR, 2004. The Appellant is also directed to produce
relevant documents like attested copies of Cenvat invoices, Cenvat credit
ledgers, Balance sheet of relevant years showing Cenvat credit in balance etc.
before the adjudicating authority in support of their claim. Needless to mention
that principles of natural justice be adhered to in remand proceedings.

9. The Appellant has contested the invocation of extended period of
limitation on the grounds that the Show Cause Notice issued on 21.4.2020 by
invoking extended period of limitation for the period from F.Y. 2014-15 to F.Y.
2016-17 is barred by limitation. The Show Cause Notice does not have any
evidence to show that they had suppressed any information with an intention to
evade payment of service tax. The Show Cause Notice has just mentioned that
assessee have not disclosed the facts at any time without any support. When
everything was available on records, the allegation of suppression etc. cannot be
made and extended period should not be invoked. | find that the Appellant in
the present case had charged and collected service tax from their clients but did
not deposit the same in Government exchequer during the period from F.Y.
2014-15 to June, 2017, which was unearthed during investigation carried out
against them. The Appellant had also not filed ST-3 returns for the period from
October, 2014 - March, 2015 and F.Y. 2016-17. Thus, this is a clear case of
suppression of facts with intent to evade payment of service tax. Considering
the facts of the case, | am of the opinion that the adjudicating authority was

justified in invoking extended period of limitation on the grounds of suppression
of facts.

10. _ As regards penalty imposed under Section 78 of the Act, the Appellant has
pleaded that the Show Cause Notice has not brought on record any evidence to
the effect that they had deliberately suppressed the facts or mis-stated anything
in order to intentionally evade payment of tax. The Appellant further pleaded
that the tax liability was shown in the returns and part payment was made. |
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Appeal No: V2/27/GDM/ 2021

find that the Appellant was registered with Service Tax Department. They had
during the relevant period charged and collected service tax from their clients
but did not deposit the same in Government exchequer, which was unearthed
during investigation carried out against them. It is on record that they had also
failed to file ST-3 Returns for the period from October, 2014 - March, 2015 and
F.Y. 2016-17. Since invocation of extended period of limitation on the grounds of
suppression of facts is upheld by me in paras supra, penalty under Section 78 of
the Act is mandatory, as has been held by the Hon’ble Supreme Court in the case
of Rajasthan Spinning & Weaving Mills reported as 2009 (238) E.L.T. 3 (5.C.),
wherein it is held that when there are ingredients for invoking extended period
of limitation for demand of duty, imposition of penalty under Section 11AC is
mandatory. The ratio of the said judgment applies to the facts of the present
case. |, therefore, hold that the Appellant was liable to penalty under Section 78
of the Act. The quantum of penalty under Section 78 will be subject to outcome
of remand proceedings as per findings given in para 7 to para 8.1 supra.

11.  The Appellant has contended that total service tax of Rs. 11,72,970/-
demanded is their gross liability and they had already paid Rs. 2,54,831/-
voluntarily much before the search. Hence, no penalty can be imposed upon
them under Section 78 on such service tax amount, which was already paid
before the search. | find that the Appellant had paid Rs. 2,54,831/- during the
period from 12.2.2015 to 6.5.2017, as detailed at Para 26 of the impugned
order. The search was carried out on 6.2.2019. Hence, service tax payment of
Rs. 2,54,831/- was made by the Appellant prior to search and such tax amount
should not be part of service tax demand. |, therefore, set aside confirmation of
service tax demand of Rs. 2,54,831/- under Section 73 of the Act. Since demand
is set aside, no penalty can be imposed under Section 78 of the Act. |, therefore,
set aside penalty of Rs. 2,54,831/- imposed under Section 78 of the Act. As
regards interest on said amount of Rs. 2,54,831/-, it is not forthcoming from the
impugned order whether the Appellant had paid service tax during material
period within prescribed time limit or not. For this limited purpose, the matter
is remanded to the adjudicating authority to verify and quantify interest, if
there was delay in payment of service tax on said amount of Rs. 2,54,831/-
deposited during the period from 12.2.2015 to 6.5.2017. The Appellant is also

directed to produce information/ documents as and when called upon by the

adjudicating authority.
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Appeal No: V2/27/GDM/2021

12.  Regarding penalty of Rs. 10,000/- imposed under Section 77 of the Act, |
find that the adjudicating authority has imposed penalty on the grounds that the
Appellant failed to obtain registration under ‘Custom House Agent Service’ in
accordance with Section 69 of the Act read with Rule 4 of the Service Tax Rules,
1994 and for not following service tax law. | concur with the findings of the
adjudicating authority and uphold imposition of penalty of Rs. 10,000/- under
Section 77 of the Act.

13. Regarding penalty of Rs. 69,000/- imposed under Section 70(1) of the Act
read with Rule 7 of the Service Tax Rules, 1994, | find that the adjudicating
authority has imposed penalty for late filing of ST-3 Returns for the period from
F.Y. 2015-16 and April-June, 2017 and for non-filing of ST-3 Returns for the
period from October, 2014 -March, 2015 and F.Y. 2016-17. | concur with the
findings of the adjudicating authority and uphold imposition of penalty of Rs.
69,000/- under Section 70 of the Act.

14. In view of above, | set aside the impugned order to the extent of
confirmation of service tax demand of Rs. 11,72,970/- and remand the matter
as per finding given in para 7 to Para 8.1 above. | set aside demand of Rs.
2,54,831/- under Section 73 of the Act and imposition of penalty of Rs.
2,54,831/- under Section 78 of the Act. The matter relating to quantification of
interest on service tax of Rs. 2,54,831/- is remanded to the adjudicating
authority for de novo adjudication. The remaining portion of impugned order is
upheld.

15, srfrerat grer &=t 67 w8 afier F7 e srder a6 & farsmar &
15.  The appeal filed by the Appellant is disposed off as above.
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&\ S Pebss

oo aTH Commissioner (Appeals)
By RPAD
To, qard,
M/s. National Shipping Company, Ha¥ Aee it Su,
5.D.X., $-55, 3" Floor, T o, et
qudhidham. I




Appeal No: Y2/27/GDM/2021

SRR -

1) W& A, 95 UF 497 X UF Fg IOE 9456, [EOd 60T, AgHEEE
ST Bl :
2) WAF, AR UH AT L QF FAT ITAE 9o, e senrery, aidianT w1
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