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Appeal Mo: VZ/24/GDM/ 2021

:: ORDER-IN-APPEAL ::

M/s H.D. Enterprise, Bhuj (hereinafter referred to as “Appellant”) has
filed Appeal No. V2/24/GDM/2021 against Order-in-Original  No.
17/G5T/JC/2020-21 dated 23.12.2020 (hereinafter referred to as ‘impugned
order’) passed by the Joint Commissioner, Central GST & Central Excise,
Gandhidham (hereinafter referred to as ‘adjudicating authority’).

2 The facts of the case, in brief, are that the Appellant was holding
Service Tax registration No. AABFH2614QST001 and migrated to GST having
GSTIN No. 24AAABFH2614Q1ZD. On scrutiny of details provided by the
Appellant in GST-TRAN-1 about credit of duties transferred by them under
Section 140 of the Central Goods and Service Tax Act, 2017 (hereinafter
referred to as “Act’), it was found by the jurisdictional Range Superintendent
that they had shown Cenvat credit of capital goods amounting to Rs.
3,65,40,350/- under Table 6(a) of the said TRAN-1, being the amount of un-
availed Cenvat credit pertaining to the period from 1.9.2009 to 18.6.2010,
which was not availed in the existing law. It appeared that said Cenvat credit
was not admissible to the Appellant in the existing law due to limitation
prescribed under Rule 4(1) of the Cenvat Credit Rules, 2004. It appeared that
the Appellant had carried forward said Cenvat credit in contravention of
proviso to Section 140(2) of the Act read with Rule 117 of the Central Goods
and Service Tax Rules, 2017. The Appellant voluntarily paid the said Cenvat
credit of Rs. 3,65,40,350/- by way of GST DRC-03 on 30.7.2020.

2.1 The Show Cause Notice No. 3/JC/GST/2019-20 dated 7.8.2020 was issued
to the Appellant calling them to show cause as to why an amount of Rs.
3,65,40,350/- carried forward in Electronic Credit Ledger through TRAN-1 should
not be demanded and recovered from them under Section 73 of the Act along
with interest under Section 50 of the Act and proposed imposition of penalty
under Section 122(2)(a) of the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who confirmed the amount of Rs.
3,65,40,350/- under Section 73 of the Act and appropriated the amount of Rs.
3,65,40,350/- paid by them, along with interest under Section 50 of the Act.

3. Being aggrieved, the Appellant has preferred the present appeal, inter
alia, on the following grounds:-

Page 3of 8



Appeal No: V2/24/GDM/ 2021

(i) They had purchased capital goods viz. Dumpers and tippers during
the F.Y. 2008-09 and 2009-10 which were used in providing mining
services, cargo handling services, supply of tangible goods services etc.
On 22.06.2010, by virtue of Notification No. 25/2010-C.E. (NT), clause (C)
came to be inserted in Rule 2(a) of the CCR, 2004, thereby providing that,
Dumpers or Tippers, falling under Chapter 87 of the CETA, registered in
the name of provider of output service for providing taxable services as
specified in Sub clauses (zzza) and (zzzy) of Clause 105 of Section 65 of
the Finance Act, 1994, were capital goods. They had availed and utilized
Cenvat credit on dumper/tippers purchased prior to 22.06.2010. A Show
Cause Notice dated 14.10.2010 was issued to them proposing to deny and
_recover Cenvat credit of Rs. 3,97,93,728/- taken and utilized during the
period from April 2008 to March 2010, along with interest and penalty on
the ground that Dumpers / Tippers used for Site Formation Service i.e.
Section 65(105)(zzza) and Mining Service i.e. Section 65(105)(zzzy) were
brought under ‘capital goods’ from 22.06.2010 and thus Site Formation
Service and Mining Service under which they were registered as service
provider, did not fall under eligible categories for taking Cenvat credit on
motor vehicles at the relevant time and therefore the availment and
utilization of such Cenvat credit was wrong. In order to avoid litigation,
they decided that the Cenvat credit pertaining to dumper/tippers
purchased prior to 22.06.2010 and for which show cause notice had not
been issued, will not be availed by them, till the show cause notice dated
14.10.2010 is finally decided. In this regard, they vide letter dated
26,07.2011, informed their Range office that they will not be taking
Cenvat credit of the remaining capital goods viz. dumpers/tippers
purchased prior to 22.06.2010, in their books of accounts in view of the
dispute raised by the Department. After the introduction of GST w.e.f.
01.07.2017, service tax was being subsumed into GST, hence, they were
left with no choice but to avail this Cenvat credit for excise duties paid on
dumpers and tippers to protect their right to claim Cenvat credit, in case
the decision of the matter comes in their favour. Thereafter, they, by
way of filing GST TRAN-1 on 27.12.2017, carried forward the Cenvat
credit on capital goods viz. dumpers and tippers amounting to Rs.
3,65,40,350/- under Section 140 of the CGST Act, 2017. The Appellants
submit that since their Appeal No. 11071/2014 was not decided by the
Hon’ble Tribunal at the time of availing the credit under TRAN-1, the
_order-in-original passed against them for previous period was not final and

5
¢
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Appeal No: VZ/24/G0M/ 2021

binding on them. Hence, they were eligible to avail transitional credit in
terms of Section 140(2) of the CGST Act, 2017.

(i)  That the Cenvat credit of dumpers/tippers is also eligible to be
availed by them during the disputed period as ‘input’ under the provisions
of CCR, 2004. The definition of ‘input’ as defined under Rule 2(k) of CCR,
2004 was wide enough to cover dumpers/tippers thereunder. Further,
there was no statutory bar in availing Cenvat credit of dumpers/tippers as
inputs and relied upon case laws of Aditya Cement reported in 2017 (346)

ELT 300, M/s IBC Ltd - 2016 (45) STR 414 and M/s Soumya Mining Ltd -
2017 (6) TMI 1071.

(iii)  That time limit specified under Rule 4(1) of CCR, 2004 is applicable
only to inputs. Since, the capital goods in the present case were
purchased prior to 1.9.2014, the time limit stipulated in Rule 4{1j
introduced w.e.f. 1.9.2014 is not applicable and hence, Cenvat credit is
eligible to them and relied upon following case laws: :

(a) Bharat Aluminium Co. Ltd - 2019 (7) TMI 1084

(b) Indian Potash Ltd - 2019 (369) E.L.T. 742 (Tri. - All.)

(c) Industrial Filters and Fabrics Pvt Ltd - 2019 (1) TMI 1426
(d) Voss Exotech Automotive Pvt Ltd - 2018 (3) TMI 1048

(iv) They were issued show cause notice dated 07.08.2019 under
Section 73 of the Act, for recovery of Cenvat credit of capital goods
availed by filing TRAN-1 under Section 140(2) of the Act. On combined
reading of Section 73 and Section 2(63) of the Act, it is evident that
transitional credit does not get cover under any of the sub-clat-.lses under
Section 2(63) and therefore, it cannot be construed as ‘input tax credit’
for the purposes of Section 73 of CGST Act, 2017. It does not get covered
under the inclusive definition of input tax and is also not covered by the
means portion, as it cannot be said that transitional credit pertains to
Central Tax or State Tax. Thus, Cenvat credit on capital goods purchased
under the erstwhile regime of taxation availed under transitional
provisions of CGST Act, 2017, by filing TRAN-1, is not subject to the
provisions of Section 73(2) of CGST Act, 2017. There is no mechanism
under the CGST Act, 2017 to recover Cenvat credit pertaining to goods or
services purchased/provided under the erstwhile taxation regime. The

impugned order imposing interest liability from the date of availment till
date of reversal of transition credit is not sustainable and bad iq law.
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4, Personal hearing in the matter was conducted in virtual mode through
video conferencing on 30.12.2021. Shri Jigar Shah, Advocate, appeared on behalf
of the Appellant. He reiterated submissions made in appeal memorandum as
well as in additional written submission made as part of hearing.

5. | have carefully gone through the facts of the case, the impugned order,
and written as well as oral submissions made by the Appellant. The issue to be
decided in the present appeal is whether the Appellant had correctly carried
forward Cenvat credit of Central Excise duty paid on Dumper and Tipper in their
Electronic Credit Ledger in this case through TRAN-1 under Section 140 of the
Act or not.

6. On perusal of the records, | find that the Appellant had carried forward
Cenvat credit amounting to Rs. 3,65,40,350/- in TRAN-1 under Section 140 of
the Act. The said Cenvat credit pertained to Central Excise duty paid on
Dumpers and Tippers by the Appellant during the period from 1.9.2009 to
18.6.2010. The proceedings were initiated against the Appellant for denying
said Cenvat credit by invoking limitation prescribed under Rule 4(1) of the
Cenvat Credit Rules, 2004. The Appellant reversed the disputed Cenvat
credit by way of filing DRC-03 on 30.7.2020. The adjudicating authority
confirmed demand under Section 73 of the Act and appropriated the payment
made by the Appellant against confirmed demand, along with interest under
Section 50 of the Act.

7. . The Appellant has raised various contentions before me contesting
confirmation of demand under Section 73 of the Act and recovery of interest
under Section 50 of the Act as detailed in para 3 supra. On going through the
appeal records, it is observed that the Appellant had also raised the said
contentions before the adjudicating authority during the course of adjudication
proceedings. The adjudicating has given following findings at Para 14 of the
impugned order:

“l have gone through the SCN, the relied upon documents and the defense
submission of the Noticee in detail. The issue to be decided is the eligibility of
Transactional Credit availed by the Noticee in their TRAN-1 under Section 140
of CGST Act. However, it is observed that. the Noticee has naid the <aid

“I have gone through the SCN, the relied upon documents and the defense
submission of the Noticee in detail. The issue to be decided is the eligibility of
Trausactional Credit gvalled By the Natiees in theif | RAN-1 under Section 140
of CGST Act. However, it is observed that, the Noticee has paid the said
ineligible Credit of Rs. 3,85,40,350 voluntarily and in evidence has submitted
Form GST DRC-03 wherein vide Dehit Fntrv nn  DC24NTION4AS 187/
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