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Passed by Shri Akhileih Kumar,Commissioner (Appeals),Rajkot.
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Arising out ofabove mentioned OIO issued by Additional/loint/Deputy/Assistant Commissioner, Central Excise/ST / CST, Rajkot

/ lamnagar/ Gandhidharn :

3rffi&nftqT& 6r nrB q"i T{r / Name & Add.ess of theAppetlant&Respondent : -

M/s. Sun Packagtng (burvey no.262,Plot no.42 Meghpur Borichi Aniar, Kutch.370110)
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Any person bggneved by this Order rn Appeal dray file an appeal to the appropriate aulhoriry in the h,llouing

qttrr et=n ,4-4rq Tqr( sr4 rr4 nzrFF( 3rqr;irq .qFrtzFrrsr.+ g'rd ngFr. 6'+rq 3-.rn-{ cJF+ 3{t*Frdc ,1944 tt ?rlrr 358 fi 3IT4-
qa ftir 3,'ftftry, r99a 6 s6 661 3i64a ftsRfuc a.r6 ff w r+rt N 17

ApDeal to Customs, $xcise & Service Tax Appe ate Tribunal under Sectjon 35E} ofCEA, 1944 / Undet Section 86
otEre Finaice Act, 1994 an appeal lies lo:-' '

T,fttrflT qEqir{-+ {qhrd mt-qrqi frqrufds, Mq sicr{ rI"T Ri t-{rfi{ 3{.ffiq qrqrltrfiur ff Bc}s ft6, t€ ai6;i 2,
wr'+" {'r. riffi, +ffqr$qBrr r/

The specisl bench of Cusloms, Excrse & Service Tax ApDellale Trrbuna.l of west Block No 2, R.K. Purarn, New
Delh! in all matters relaung ro ilass,f'icauon and valuati6n.
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To thF West resional bench of Customs. Excise & Service Tax ADpellate Tnbunal ICESTATI ar, 2*r Fluur,
Bh aumati Bhawan, Asarwa A}medabad -J800I 6in case of appeals othli than as mendona'd in parb- I lal abovc

xffiq;+rflfu{r'r * Fqtr:rfrr y,re rr} * ft!' ii+c rsra erq ( xftfi)Flqcr+fr. 2oo I . + ft+c 6 + r 'i( Futftr F4n.I ,rq

vrs EA-3 fr qrr yM i-rf Ffi'fi Tr=fl qGq r flt I +q i +-q t+ cft + ilq, rtt-r;crE lr5-ff qtq,arq ff qt{ qtr {,rr{I rrtr
Eqtfl, Eqq 5 flq gr r{q fl1,5 Tra ?;qq-q[ tro qrlc rTq Tr {[{r 50 Gr rcq { 3 FF-t It-fiqrl: 1,Q00/- Ffq, 5,0Q0/. rr4
3i[ar r 0 ooo / - 6qt 6r Hutttn rqr qr6 6] cH Tiirq 6i r Fluttld sr;F 6r ff r{. €-{ttrd 3TrtFttc r{r{rttlr(gr +t rrF{r ii T{Itr+
{F.r€r. + {rd t Gffi S rrtiFr-r+ Ht t+ rm ortt toiGia t+ cFE Ertr ftfi :rr+r qrBt' r ritfta arrl m rrr n. +{ +l Tq
gin$^i *-rr qrfrq rrfl iiifir* lr'fi+q ;qarfil;-'r ff onrar Fra l'r erya 3{err (* qt*r1} fu qrAzi .1.{ i. rftr 500/. ''1" +1

r{Ulrrd et4 qcr;F-J;n TFII t/

The aDoeal to the ADDellate Tribunal shall be trIed in ouadruolicate in torm EA-3 / as Drescnbed under Rule 6 of
Centrbl Exc,se (Adderll Rules 2OOl and shall bE accomrranied apainst one w'trch et least should be
A..omnAnied bJ' a' fee of Rs. I.ooo/- Rs.500o/-. -Rs.10.000/ where amount of
riutvddmand / rnter'est / Denaltv /refund is uoto 5 Lac.- 5 Lac to 50 [;i and abov'e 50'Lac resDecdvelv in tie form
of c'rossed bink draj( in fav6irr of Asst. Reeistrar o[ branch o[ anv nominated DubLc sectdr banli of t]e place
where the benclr of anv norninated Dublic sEctor bank of the Dlace"where the behch of the Tribunal is sirualed.
Apphcation made for gfait of stay shall be at compar:ied by a fee of Rs. 500/-
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The a;oeal under sub secuon I2l and l2Al of the sectron 86 the Finarnce Act 1994, shall be filed tn For ST.7 as
oresciibed under Rule I t2l & 9l2Al of ihe' Service Tax Rules. I 994 and shall be accompan ied bv a copy o[ order
bf Commissioner Central Excise oi Commrssloner, Central Excise {Appeals} (one of which shall be a certilled
coovl and coov of the order passed by the CorErnissronerauthorLing the Assistant Cornmlssioner or Depuly
Cririrhrssione'r"of Cenual Excise/ Service Tax to f e the aDoeal before iie Appellate TribLlnal.
*rm ,16 6+rq Tsrq erfi lrd irqr+.r 3{ffitq TrtiF 'rr f#.16 lii qfiqt + qrTn q *+tq Tqr< rr;4 3rti}i+{q 1944 fr zrrrr

lsr.$ + .fu(. n ff R+rq rrfqB{q. l99a # ur.r 83-+ ,ii.ti rdr+" + rft TrI ft.rt i, rq {A{r-* cfi qffiq fi|tr{,.,r {
-*'frq r.t rqq rsr< crq/n-{r {. qiar + 10 qf=r,B f tOu/o). Td qFr -,ii r(.a-?r ftr{iE? i. qr A-qirr, ra r.+q qqi- ffia i, fl
'rrrirr+ 

ft-m flI. aqi F+ # ur" + rr,ia qrr f+ Trq qi-4l ,ryGri 4 .tll, rc riE 'c' q :,IllT. = ar
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E{rrn 3rft r,"i *frq n cfll +ft drty

For an appeal to b; filed befori'thi CESTAT, under Section 35F of the Central Excise Acr, 1944 which rs also
made apirticable to Servjce Tax under Section 83 of t}le Finance Acl, 1994, an appea.l againsl this order shall Le
before ttre Tnbunal on Dawnent of 1070 of the dutv demanded where dlltv or dutv and Denajw are in disDute. or
penalty, where penalry'alone ls m dispute, provriled the amount of preldeposit- payatile worild be subjicr to a
ceilinp of Rs- lO Crores._ 

Under Cendal Excrse and Servrce Tax, "Duty Demanded' shall rnclude .

(il anount determined under Section I I D;
lii) arrount of erroneous Cenvat Credil laken;
(in) amount payable under Rule 6 ofthe Cenvat Credit Rules

provriled further *rat ahi provlsrons of thrs Section shall not apply lo the slay apphcalion and appeals
pendind before any appellate authority prior to the commencement of l}le Finance {No.2) Act, 20I4.
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Revlglorr appllicatiqn tqcovqriment of India:
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qrrc rcnrr,'r+,tqflr 3tr+(i H, ftr izrcq, {r;rq Bgrqi s14 ifi-q,',ftc-i &q r+r, qqq qr,l, # E1{. t 1694, , $f ftqr
qriT qrtftrr /-
A revisioh annlicalion lies Io the lJnder Secreldrv lo l]re Covernment ot lndia Revrsion Anoliraiion tJnrr
Miir'isiri-iir -r'ifianie.-iieiiartriient 
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l'100m: uhderSaiLion-55oE-oiiri eEe I9a4 rn iesfeci oitriroito",inE ?'dsil?biern-.d E irsr Fdvisd r;aijii
sectron il) of Section 35B ibidi

qr< qr"r + r+q[ T6qr;I 
_6 qrtr{ q. {rr Tfqr;t r"E{ft qrt +r r+qr 6Rqr;r q lIEr. rr{;5 qr7lrlti 6 Etffi qr tafl ?rq firrqFl fl fc,

Hr\rsssrrrf€q<r.fEFrf6.crd?++.rt,qtFfi,irrt=nrprtqrrrgFqtqr<6Tf,qrsr*dlrn,B'fiar-onqf*"{r
}r'| rrf { qrq S TFqri S flrfi qtl
ln ( asa of anv lo;ss of goods, where the loss occurs m trafrsit from a fac-tory to a warehouse or to anolher factory
or from one "warehouse to inother during *)e rourse of processrnB of $-e goods ln a warehouse or in slorage
whether in a factory or in a wa.rehouse

q'l a qrr ffi qg vr efi.+t F15{.r.1a TIa fifuq t s-Td 6i c-Fr q? r#r m r:Crq rern e5q s tr{ (Fiz ) + qrffi i.
In case of ribate ofaufu of excise on poods'exDorled lo aJrv country or terrltorv outslde lndra o[ on excisablr
mate.ial used in lhe mahufacture of thE p,oods ri,hich are e4iorted to-any countri or territory outside Indra

qf" rqrE crq 6r qrr rc Ffrr ft{r qr.{ i6 Erfrr. ;I[rf, qr qrr:' +;t qrq Mr ft{r ,r{r ir i
In case ofgoods'ex?ofled ouLside India exporl to Nepal or Bhutan, wrthout piymenl of dury.

cftfl&-a rqrd 6 Tqrei ir$ { rfrnn + iirr ril qfi i6fc iq fiirft-qc nri rqh mrT1 rrstn+ * rd cFq ff rrg i iir, r.q ',nra
fr inq-.r (3r+i) i' Er.r E-t ,Qilcq tq. 2)'.1996 & irr.r i09 t rr,r E-r-{ fr rd T4's {{fl :rqrirBl} s, cr 

"rra 
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Ciedit of anv dLltv allowed lo be uuhzed rowards Davmenr of ex, ise dutv on frnaj oroducts under t-he Drovrsions
of this Act o'r the"Rules made-thqre under such o'rd-er ls passed bv the Commissrbner (Appea.ls) on oi after, the
dare appolnted under Sec. l0g ofthe Finance (No.2) Act,1998. -
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i6 qI4 TdqT Fqd FITITT'..I YFF i6I 
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iFI ilT:fi qTl7rl 
I

H' q"rq -6c \'6 qs -ry qr rtri 6q ;I"+I Fqt 2oo/ {r \rnrn h,qt q m' ft fi, r{.q mr, crq .trq q rqr?r a 'ir FTa
I ooo - / 6r {rrdr{ ttrfl qlvr
The relvisioi anDlicarion shall be eccomDanied bv a tee of Rs 2OOl- where the amount involverl rn Runees One
Lac or less aJIdRs. 1000/- where the arilount inriolved rs more thah Rupees One Lac.

qft^rqqter t r6^al a{r<{t 1 rrrigl ljt xp-1 1"r .&sr + ftq a.l.s Fr $rqri, rqfm drr-n Ri{r gnr^<r@r rr.e'< + 5ti 6nql Sl litql rfi 6-rq € {Td S Frlt qqTfeIA 3lqlitfq ;rqnurF{or fi E6 3IqTq qI6Afq r&Fr( 6'T lrfi.Xrr(i F$cl fl * I / ln.ast
ri trre oiaef covirs vaiiotis irmu'eri bi oriiei- iii oiieiiial reL tor 

'each 
o.t.o. ltriiitci tie ;aid il de'ai;liild

manner. notwithstandms the fact that the one aDoeEl to llle Aooellant Tiibunal or the ohe aoolicalion to llre
CFntral'Gou. As the cas"e may be, is fiUed lo av6id scriptoria iv6rk ifexcisrng Rs. I lakh fee'oT Rs. I00/ for
each.

q-qritfti+ qrtcq tmn rrl*F-rr, tgu S, * 3rg{*-l + :r$s-ra {d 3IA{ qs r.r,ra qr?rr ft cFd ,tT fttrtF:a e .SO qi +r qrqr+q
rT*F rdFtrg fiIII AFIT STTFCI /
One coov of aoolication or O.l.O. as llte case mav be. and the order ofl}re adiudicatine authoritv shall bear a
coufl fdd stamp'oI Rs.6.50 as prescribed under Sdledule-l rn terms ofthe Courl Fee ActJ975, as amended

{rm -!r;q,, ir4tq f icrd ,lE nq +{rn, irffr-q q-rfiftr6,6r r+rt ffit fi-q{r+{r, 1.182 i 4ffrd \ra :rq qqftr1 qrE + n
qEqtrd q Er+ Mi fr 'frr r8 rqn ,nrffia ft'+r ,irn lr I
Attel1tron is also invited to the rules cover,.ng these Aild other re]ated matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

.rg uffii yrQ-+rt SiI ,r{td. erk{ 6r} ii ritiff( qrqo, ftqc +. T{ffiq yrftrrn + ftq, 3,'ftmrff ftqrrftq +{qr.c
www.cbec.eov.in st (q rrfif ? r/
For the elaborale, detailed and latest provisions relaung lo [.lmg o[ appea] lo &e higher appeuare aut]onry, rhl'
appellant may refer to the Departmenta] websrte www.c'6ec.gov.in. ' '
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Appeal No V 2l22lGDMl2O21

Ir4/s. Sun Packaging, Survey No. 262, Plot No. 42, Meghpar Borichi. Anjai. Kutch-

3701l0 (hereinafter referred to as the'appellant') has filed Appeal No. V2l22lGDN1l202l against

Order - in - Original No. 28/AC/Anjar Bhachau,/20-21 dated 20.01.2021 (hereinafter ref'crred as

the impugned order) passed by the Deputy Commissioner, CGST Division, Anjar Bhachau.

Kutch (hereinafter referred as the adjudicating authority). The appellant was holding (cntlal

Excise Registration No. ABAFS2852BEM002 for rnanufacture ol Excisablc goods narrcll

HDPE Jars, Pet Bottles and Caps lalling under Central Excise Tariff Heading 39213090.

39229090,39225090 ofthe Central Excise TariffAct, 1985.

2. inquiry was initiated against the appellant by the oflicers olthe Plcrcntive Sceti()ll of tlre

Central GST, Gandhidham and statement of Shri Srinivasa Rao Surpaneni. Partner ol.appellant

firm, was recorded under Section 70 of the CGST Act, 2Ol7 rcadwith Section 14 of the Central

Excise Act, 1944 on 11.12.2018 and on 06.06.2019. He, inter-alia. stated that they had cleared

jars with cap to M/s Adani Wilmer Ltd., M/s. Bunge India Private [.illitec]. M/s. IlLrchi Sor a

Industries Ltd. and M/s. Genus Electrotech Limited under.job work uithout pal nrcnt ()l ( clrllal

Excise duty. It was observed by the investigating tearn tlial the Appellant had received raq

materials from their clients such as M/s Adani Wilmar Limited, M/s. Bunge India Privatc

Limited, Genus Electrotech Limited, Gandhidham and cleared the finished goods i.c. '.lals' irncl

'caps'under invoices without payment ofduty claiming that they lrave undertaken only.iob rrolk

and have received only conversion charge. However, they had neither received the raw nratctials

under challan, nor clealed the finished goods under challan. Hence, tliel harc not unrlcrtal.,cn job

work but appeared to have manufactured finished goods out of raw material supplicd b1' ciifferent

suppliers. Further, they had not even followed the procedure for job work and thercli:r'c. thc

exemption under Notification No. 214l86-CE dated 25.03.1986. as anrcnrled, is not iirailii[rlc k,

them and they were required to pay the appropriate Central Excise dutv on clearancc ol suelr

goods i.e. 'Jars' and 'caps' on actual value of such goods. The preveutivc teanr cleternrirrccl thc

total Central Excise duty liability at Rs.5,25,9791- which the Appellant was required 1o pal untlcr

Section 11A(4) of the Central Excise Act, 1944 along with interest undel Sectir.rn'llAA of'tlre

Central Excise Act, 1944.

2.1 . The preventive team also observed that the appellant had purchaseci spare parts lirr .rir

compressor but failed to produce the relevant lnvoice Nos. ET-1749 to ET-1754 all r-latcrJ ,t)-01-

20 volving cenvat credit of Rs. I ,648/-. Hence. they were not eligible lor credit o l' the clLrtl

Rule 9 ofthe Cenvat Credit Rules.2004 and the sanre was requirccl to hc tt'colcrccl

3

.:

I)irge 3 ol ()

with interest under Rule I4 ofCenvat Credit Rules. 2004
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Appeal No V2122lGDM/2021

3. On conclusion of investigation, the appellant was issuecl SCN No.

SCN/40/CEP/Kutch/2019-20 dated 04-02-2020 by the Assistant Commissioner (AE), Centr al

Goods and Service Tax, HQ, Gandhidham, seeking to recover an amount of Rs. 5.25.9791 as

Central Excise duty along with interest under Section 11A(4) and Section 1 1 AA o1'thc Centlal

Excise Act, 1944 respectively. It was also proposed to impose penalty under Section i IAC of the

Central Excise Act, 1944 read with Rule 25 of the Central Excise Rules, 2002. The SCN also

proposed recovery of wrongly availed CENAVT Credit amounting to Rs. 1.648/- under Rule l-l

of the C'envat Credit Rules, 2002 along with interest. The SCN also proposcd inrposition ol'

penalty under Rule 15 of the said Rules.

4. The Show Cause Notice was adjudicated by the adjudicating authority whereby he has

confirmed the demand along with interest as proposed in the notice. He also imposed penalties

upon the appFllant.

5. Being aggrieved by the impugned order, the appellant has prelerled the present appeal on

the following grcunds:

i) It ought to be appreciated that before CED can be imposed on any article, two

basic conditions must be satisfied (i) the article in question shoulcl hal'c cou.rc inltr

existence as a result ofan activity of "manufacture'' and (ii)thc articles in qLrcsrion

should be excisable goods. and. il any of these two couditior.ls is not satisflcd.

CED cannot be levied. Reference in this regard is made to Section 3. Section 2(d)

and Section 2(f1 ofthe Excise Act which provide as follows:

" 3. Duties speciJied in the First Schedule antl the Setond St'hettulel to the (lentrul

Excise TariffAct, 19851 lo be levied, (l) There .shull be leviecl uncl tLtlltttcl in

such manner as may be prescribed, -

"2 (d) "excisable goods" means goods specified in the First Schedule ar.rcl the

Second Schedule to the Central Excise Tariff Act, 1985 (5 ol 1986) as bcing

subject to a duty of excise and includes Salt;

ii) On perusal of the above, it is clear that, as a pre-requisite fbr levy ol CIID. it is

imperative to establish that the process undefiakctt on thc excisablc goods irr

dispute, amounts to manufacture. The term 'manuf'acture' lras been cletirtecl itt an

inclusive manner under Section 2(1) of the Excisc Act and thcrelbrc has al*11s

been a subject matter ol discussion in catena ofjudicial preccdents irT cluding in the

Ulriorr of Inclia Vs. Delhi Cloth & General Mills ('o. 1.1d. | 1977 ( l) [l- I

4
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iii)

iu)

Jl99 (SC)l wherein the Constitution Bench of Hon'ble Supr.eme Court has hcltl

that, "The word "manufacture" used as a verb is generally understood to ntean as

"bringing into existence a new substance" and does not ntealt nrerelv'.to prociLrcc

some change in a substance,". This proposition has been followed in a series ol'

judgments including in the case of Union of India Vs. Delhi Cloth & General

Mills co. Ltd. [1997 (92)ELT 31s (SC)].

Similarly, the Hon'ble Apex Court in the case of Moti L.anrinares Pra. t_rci r.

Commissioner of Central Excise [995 (76) ELT 241 (SC)] held that CED can bc

levied only upon manufacture of a distinct commodity. ln terms of the settled lau,.

as set out above, it is clear that levy of CED is attracted on manufacture o1'a neu.

and distinct commodity which is known as such in trade parlance lbr purpose ol'

buying and selling and whenever a commodity undergoes a change or a series of'

changes such that commercially it can no longer be regarded as the original

commodity but instead is recognized as a new and distinct article. 'manufacture'

can be said to have taken place. Thus, 'manufacture' implies a change. but evell

change is not 'manufacture', and yet every change ol an article is the rcsult ol'

treatment, labour and manipulation, and something nrore is necessapl and thcrc

must be transformation. lt is essential that a new and dill'ererrt article must erlerge.

having a distinctive name, character or use. Reliarrce in this regalci is also placctl

on the decision of the Hon'ble Supreme Court ln Collector ol Centtal Excise r'.

Kutty Flush Door and Funiture Co. (P) Ltd., [(1988) Supp. SCC 2391 and Lhe

decision of the Hon'ble Delhi High Court in Metalite Industries r'. CS I [2u 12

(27 5) ELT 543]. Further, the llon'ble Supreme Court. in the casc of l:nrpitc

industries Ltd. v. Union of India, [(1986) 162 ITR 846 (SC)] has held lhat 1he

transformation into something else 'is a question of degree, whethcr that

something else is a different commercial commodity having its distinct characler'.

use and name and commercially known as such tionr that poilrt of r ier'r'. is it

question depending upon the facts and circumstances of the case.'

Vide the Impugned it has been confirmed that the Appellant is not a.iob-worker'

merely on the erroneous basis that the raw materials were blor-rght, to pretrrises

without a job work challan ar.rd were cleared withotrt a .iob rvork challan. In lltc

present case, based on entirely peripheral aspects and withotlt appreciating the lau

as regards the legal meaning and ambit of the ternl '.iob-work' alld that the

activities undertaken by Appellant essentially fell lYithin the fbur corncrs ol thc

definition of.job-worker' as laid down vide the provisions turder the Excise larvs

eral case laws settit.tg ottt the rneaning of the saicl tcrnl 'job-u'orhcr' as p!rl'

ise laws.
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a) Recognizing that the obligation to pay CED lies on the manufacturer. evel.t

where it operates in capacity ofajob-worker, Notification 214l86CE dated 25

March 1 986, conditionally exempts from levy ol CED, goods manuiactLu ecl on

job-work basis, provided the supplier of raw materials undertakes to dischalgc

CED thereon. The said Notification defines the tem job work as 'processing

or working upon of raw materials or serrri-finished goods supplied to the.joh

worker, so as to complete a part or whole of the process resulting in thc

manufacture or finishing of an afiicle or any operation which is essential tbr

the aforesaid process'

b) Further, rule 2(n) of the Cenvat Credit Rules, 2004 ('CCR'), dclincs 'job-

work' as 'processing or working upon of raw material or semifinished goods

supplied to the job worker, so as to complete a part or whole of the process

resulting in the manufacture or'finishing of an article or arly operatior'r r.rhich is

essential for albresaid process and the expression "job workcr" shall bc

construed accordingly'.

c) Explanation to Rule 10A o1'the Central Excise Valrration ( Dctemrinalior.r oi

Price of excisable goods) Rules, 2000 ('Valuation Rules'), defines the terrn

'job worker' as a 'person engaged in the manulacture or production ol goods

on behalf of a principal manufacturer, from any inputs or goods supplicd bi

the said principal manufacturer or by any other person authorised by him.'

Thus, in terms of the above definitions, the only relevant criteria fbr the purpose ol

characterizing a transaction as one ofjob work is that the.job lvorker shoLrld bc

working upon inputs/raw materials provided b1' the supplicr (principal

manufactttrer). Further, in terms of tlre avarlable julispmdence. firr a lrausactior to

qualiS as job-work, it is only essential that the job-worker slrould carr\ out thc

manufacturing activity independently. In other worcls. thc nranulhctuling acti\ il).

per se, should not be subject to any supervision or control of the principal

manufacturer.

ii

v)

vi) The entire premise of the demand raised by the Respondent vide the lrlpugrred

Order is based on the allegation that the Appellant has not lollowed thc procedure

prescribed under the Notification and that the goods have not moved under a

challan. In this regard, it is pertinent to note that the procedure unrlcl thc

Notification is to be followed by the suppliel ol raw uraterial i.e . the principal

manufacturer and not by the job-worker, therefore. the Appellant cannot he heltj

le for an

Pagc (r o i' i)
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vii) Further, in the present case it is an admitted and r_rndisputed lhct rlrar thc ra\\

materials were supplied by the principal manufacturer i.e. Adani Wilnrar. [3unge

India Pvt. Ltd, Ruchi Soya Limited etc., and that the goods being HDpE.jars. caps

and pet bottles were supplied by the Appellant to the principal nranuf'actur.er alicr

undertaking necessary processes. l'urtl.rer, the Appellant has only clrar.gccl

conversion charges in relation to the process undertaken. Therefore, the Appellant

was merely a job-worker in the present case. This is also substantialecl orr the hasis

of challans provided at Annexure D. Even though the challans are not in lhc

format under Rule 54F of erstwhile Central Excise Rules. 1944, the substantive

benefit cannot be denied to the Appellant as it is merely a minor procedtLral lapsc..

Reliance in this regard is placed on the decision ofthe I{on'ble'llihurral irr ( C'l: r'.

Helios India P Ltd [2008 (32 ] ) ELT 5021 and CEC r'. Malar ika l\4ctals l300ti

(230) ELT 469:l

viii) In relation to spare parts purchased for the air compressor. while the Appellant

was not able to provide the lnvoices, it has not beelr disputed that such lnputs wel'c

infact procured by the Appetlant, based on any evidence. Dernand cannot be raiscd

based on mere surmises and premises and on basis ol'suspicion. It is a sctllcrl l.ru

that suspicion, however grave cannot take place of evidence. 'fhe Appllant cravcs

leave to produce the invoices during the course of the hearing.

7

ix ) The Adjudicating Authority has erred in aniving al the inrpugned findiugs lhal thc

extended period of limitation is invokable under Section l1A (4)ol'thc ('1.,\. lhc

Adjudicating Authority ought to have appreciated that the Appellatit ltad not rtrade

any misstatement, suppressed any l'acts or made any wilJlul misstatenteltl. \\,il11 an

intention to evade the payment of duty. As tl.re conditions for invoking extentlctl

period of limitation in terms of the Section 11A (4) of the CEA were lronexistent.

the Impugned Order invoking extended period of limitation is unsustaittable and

deserves to be set aside. Consequently, to that extent the dema:rd ol-CEl) is also

unsustainable.

x) The Adjudicating Authority has ened in invoking extended period ol limitation on

the basis that the Appellant suppressed the fact tlrat it rias, Lrtltlcrtaking

manufacturing activity. lt is submitted that the Appellant was undet' a hona lltlc

belief that the activity ofjob work undertakcu by it was a scrvicc atrcl hcttcc ltas

dischargecl Service tax on the same. Therefore, the Impugned OLdcr which holtls

at the Appellant has suppressed tl,e lacts with will'r-rl Intention to cvatlc L'Irl) is

^Y\ 
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6. Personal hearing was held on 01-12-2021 in virlual mode. The appellant was represcnted

by Shri Rushi Upadhyay, Authorised Representative. He re-iterated submissions nrade in appeal

memorandum.

7. I have carefully gone through the fhcts of the case, the impugned order and the writtcn

submission/documents submitted by the appellant. The issue to be decided in the present appeal

is whether in the facts and circumstances of the case the inrpugned order conlirnring thc demand

of Central Excise duty of Rs.5,25,9791 and reversal of the Cenvat Creciit ot' I{s. l,64tii along

with interest and penalty is legal and proper or otherwise.

8. I1 is observed fi'om the case records that the appellant had received raw rnalclials fhrnr

their clients such as M/s Adani Wilmar Limited, M/s. Bunge lndia Private Limited, GenLrs

Electrotech Limited, Gandhidham and cleared the finished goods i.e. 'Jars' and 'caps' r-urtJer

invoices without payment of duty claiming that they have undertaken only job work on tlre

material supplied by the clients for which they had received only convelsion chargcs. On tlrc

other hand, the department has alleged that the goods were received without tbllowing the

procedures prescribed under relevant Notification No. 214l86 - Cts dated 25.03.1986 and that rhe

goods were cleared under invoice and hence they were liable to pay Cer.rtlal Excise tlLrtl or slrch

clearances.

9. I1 is the contention of lhe appellant that tbr levy ol'Centlal Excise duty on arry ploducl.

two basic conditions must be satisfied (i) the article in question should have conlc it.lto e\tsLtsnce

as a result of an activity of "manuflacture" and (ii) the articles in question should be excisablc

goods. They have relied upon judicial pronouncements in the case of Union of lndia Vs. I)elhi

Cloth & General Mills Co. Ltd. US17 (l) ELT Jl99 (SC)1. It is observed in this regard rlral llrc

appellant has taken this plea for the first time in the appeal memorar.rdum. It is ohserved lionr

Para l2 of the impugned order that the adjudicating authority has held that since the assessee

could not prove that he was actually engaged in job work, and as per the statement. they acccptcrl

the lact the clearance ofgoods was done under invoices and not Lrncler.joh rlork chirllans. I eonr.'

10 conclude that the assessee was providing manufacturing services to ils clients. I llnd that thc

findings of the adjudicating authority are contradictory in as much as he has on thc onc lrarrrl

referred the activities to be manulacture and on the otl.rer hand ref'ened it to be service which is

altogether different taxable activity and both are also m ually exolusive. I have gone through

Challan No. 1275 dated 3.2.2015 issued in respect ol M/s Adani Wilmar Limited which is lirr - 
.i

Itr Pet Bottle with Yellow Capl84 bags*32nos." which clearly mentions.lob Work on its lacr.

Similar, is the case with Challan No. I 739 dated 04.05.20 I 5 in respect of olearance madc to M/s

Genus Electrotech Limited. Hence, it would be prudent that the contention ol'the appellanl is
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examined by the adjudicating authority with the recorcls of the case so as to conclude (l)al thc

activities undertaken by the appellant amounted to manut-acture so as to be leviablc to cxersc

duty. The applicability of Notification No.214186-CE needs to analyzcd in this bac[dlop urrll

10. As regard the demand in respcct of Cenvat Credit arrior"rnting to Rs. l.(r"l8i-. itisol.rscrrc.l

that the appellant had availed the Cenvat Crcdit on the sparc parts lor air comprcssor on the husjs

of invoices issued by M/s. P. Prabhuds Engineeling Pvt. Ltd which w,as not proclLrced bclirrc thr:

investigation as well as before the adjudicating authority. The same was not produced during

appeal proceedings as well. Hence, I do not find any merit in the contention ol'thc appcllant that

the demand was raised in mere surmises and the demand confirmecl by the adjudicating authoritl

along with interest and penalty is upheld.

11. In view of the discussions made above, I set aside the impugned order aud ret.nattd thc

matter relating to demand of Central Excise duty amounting to Rs.5.25.979/- kr cxaminc it alie sh

in light of directions contained in Para 9 above. F'urther, the impugncd ordct- cottlitttrirrg tltc

demand in respect of CENVAT Credit is upheld,

;r{-e +at anr rd ff .ri :rfio +r fcr.Fr 3qiF6 a{l* i kqr erm tt
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12.

M/s. Sun Packaging,

Survey No. 262, PlotNo. 42

Meghpar Borichi, Anjar,

Kutch 370110

The appeal filed b1'the appellant stands tlisposccl fl in abolc ternrs
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