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Arising out ofabove mentioned Ol0 issued by Additional/,oint/Deputy/Assistant Commissioner, Central Excise/sT / CST, Raikot
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uffi71ffi +T <rr qi FarT /Name & Address of the Appellarrt/Respondent :-

M/s. Synerry Seaports Private Limited, Omce No. 201A, 2nd Floor, Raikamal-1, Plot No. 348, Ward l2B,Gandhidham,
Kutch (Gujarat)
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Any peison eggrieved by t-lris Order-in-Apppal riay filc an appcal to the appropriate authority in Llre followrB
way.

fict ctq,l'-drq 37cr{ cr;6 nrT 4rrFli. {qHtq qrfitrrFfl{ + qlit qgtq, s-at4 3-.qr< {r4i sllutf{c ,1944 +t tl|.r 358 + 3rflFr
q{ h* irfuF+{q, 1994 ft urr eo * ,Tfu FEftfd q're ff m rrfl *'rl
Appcal to Customs, Excise & Service Tax Appellate Tribunal Lrnder Section 35B of CEA, I944 / Under Secuon 8b
of th. Finance Act, 1994 an appeal ties to:-' '

s.ft -{r',r FqiqI-+ {qErd rft-qrri ftrr cfq, i*q r..rrfi cI"F cE i-ar6{ 3rff*a;qr{rft-r'@r fr fte}s.ft6, +€ did 'i 2,
an. h" 5i+,:rB Rnfr, +} ft arff arBq r7

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No 2, R.K. Puram, Ncw
Delhl in a-ll matters relatinp lo ;lassilication and valuati6i.
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.rFtrq ffi4 ffffir.'Rfi-q a-*, ;rfqFft qq-{ rErql 3r;.qE.qr<- 3l o. {t+ ff Trfr qftC t/

Tq tle West regional bench of CustarEs, Exqise & Service Tax Appellate Tribunal {CESTAT) at, 2"o Floor,
Bheumali Bhawxn, Asarwa Ahmedabad-38ool6in case of appeals othei than as mentionird in para lia) above
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aqirr tcq 5 qrq qr sq* Eq.S nrq FqE qT s0 {Tq Fqq 6fi 3rqqr 50 Trq i'rr.r + 3{fu-+? dr Fqrr: 1.000/- Fc+ 5 000/- Er}
ri{fl io.ooo / - rrt +r ftufft'<r qrr grq ff cft +r-.r +ti ftqtfta crF{ Fr qrrdrn. i;ifaa iffiq 'nqift-+tq ff ,Trdr } 'Trrq-+

Ilrerr t c g Hr fi fidrm{+ H.i- fi a-{ arfl qra {qrrfd a-fi gFE rrfi 'r+ql cr+r qnru r r+nra EIe +; qrrrrn. *+ fr rq
glrqr^+ fr+r qrBq r{r gifoa +ffit -rrrrf'f+rur ff ,ner nqo g'' .r,ia qrery t* 3Ii+)} ftq Br+e-i-.|' 6 d-q sobT- .r,' +'
Flfitrd qfq qqr finr Etr[ r/

The arrDeal 1.) t-he AoDellate Tribun8l shall be frled rn ouadruDlicate in form EA 3 / as Drescflbed under Rule 6 of
Centr'al Excise lAddeetl Rules. 2001 and shall bE acco'moanied apa.inst one wluch at least should be
accomDanied 6v" a fee of Rs. 1.000/- Rs.5000/ . Rs.tn.000/ where amount of dulv
demend /interest /Denaltv / refund is uolo 5 Lac..'5 Lac to 50 Lic ald above 50 Lac resoectivelv ln the form df
crossed ban* drdfl in faidur of Asst. ResistlaI of branch of any nominated public sector bank ol-thc place where
t}le bench of anv nominated Dublc sEctor bank of *re olafe where thd bench of the Tribunal is situated
Apphcation made"for grant of sfay shall be acr ompanied by'a fee of Rs. 50o/.

qrft+-Gff<rftor
Date of issue:

rT

(A)

(i)

(iit

(B) sffiq :qrqrltrr.q * sre{ rrfi-d Bfl 3{fuft{q l ss4 ff 'rrn 86n) + :ir,k t-+r+< lM- rsgc. 6 R{q sr t r + .r*n Fuift-c
!rq:. s r -s it art qfldl it ff Tr'sl:h rni rs* nm F.,rs qrlrr * htz {'fi-{ # rrff i TFff a tflq il a-+q fr i r+Ei g rrs yft
r,{T8id Arft Ev.t +r s+t t +c t 6'c.r.qE cft } qnr. rri iqr+r fi qtq .qn ff q}q fn q,n+r .rqr rciT.Fcr'' 5 {r.d ,1T T.rq
qlr s riir Ect, ir"so qrq rcu arF wErT s0 -TGr er"'ir nfi:q A + .qer, r.000/ 6'{t- s.000/ mt'3ffifl r0.ooo/ {'rq rr
ft,llft< lm qGq ff vft s+c *r ftuiftd rr-{ Fr r.roir q'if'}a qffiq 

'qrqitfr-r ff lncr }'q*rq+,Fr€rt t rrq i F+- rt
qr4P{i-{ +i + ++ 'r rrft. }q'rG-4-+6 nie arrftqr rr+' q-rBrr r_ri"if'h tre tr {rr;rr<, 1- p 3q olrq_t Fr+r qrBr' rri
r-Hftr 3r++c -{lqfus"r ff ,n(cr h" I r qna q*rr 1'} ai*r; * f}n rrtiq-'r, } flt 500/. ETr 6-r ii'rifta ,!." "an Fri,
ErqT i/

.4' i
l

(.

...2..



(i)

(cr)

idn vfirfi'{q,1994 ff u..r ao ff Jc-Lrr,'r3t (A iq (2A\:6 ,arF .n fi .rft nfrt, r+r+. facr<rff. rgs+. * F+{q g(zt 
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'rrfu rn?rr fi cffi dqn t} f3-.rri i t a yfi rqijirn #t flBt) rlrr nrm Er.r-{f,rrs 3r{s- arr+r rqirq. tdrq r.ci( 116l
ra-rr,,. ir sffrq :qrgrFtr+-'r si 3niri ei 6+ 6r fierr ?i ari -arecr 

ff-cF{ *r qrri t .iTtr-6-ff i ft | i
The appeal under sub sectlon 12) and (2A) otthesecuon86 Lhe Finance Acr 1994, shall be f ed m For ST.7 as
prescribed under Rule 9 l2l & 9(2A) of t}le Servlce Tax Rules, 1994 and shall be accomoanred bv a coDv oforder
bf Comm,ssroner Central Excrsi oi Commissloner, Central'Exclse (Appeals) {one of \,;hich sh;I be'd cerufied
(opy) and copy of the order passed by t})e Commlssloner authorizind the Assistart Cornmisstoner or Depury
Commrssioner of Cenlral Excise/ Servlce Tax to file the appeal before the Appellate Trlbunal.
riirr rrq. q41q 3BT( ,F[ rlq q{r6' ]rffiq Trtr4,sr (*) + cfd 3rffi + qIlrn i +*q TdTr( {F6 r,{}ffiq 1944 +l lrEr
rsnc; s +{rid. n fi ffirq srft}F-rq tss+.h um e: +, ,ia'ti t+r+, ry fi qrq ft rri i. rq ,rAry'+ qfr 3rtrrq rrftr{..q i
,r.irq ra qrq rqr< eftr/+fl f. qit + lo vrirrd ( ro0lo), 
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qir qd qqf{ ffi t, sr {qiir, q{ +Tq {+{r ffi4 e, sr

'r,rrra fu{. Trr,. arrt R {q trr + iiritd qrr fr qri Erfi 3rnB-d <q rri} (q 6+9 ,irq q dfu{ i El- iffiq r{tr ,fq.\r4 n-drrr + ri-rrf-4 "!ri, F+q fiI ,F" t ftF sn-ft-r B
(rl urrr I I 3t + XirtH rfrC

hit :rr+cqqrfi*'rg.rf,-d,rft
it,it ia;zlrrrIMt*ftqqe t dr,fu tq -+q
. a;r* q-d B, 5r mrr * rr-+urr mq (a. 2) nfoBqq 20ra i, d'zq t rd Rrff x{i4ic crM } rqrr G-qrflfra

_ r.r'n rff nq xffq d {r{ i-ff *tU
For an appea.l to be filed belore l-he CESTAT, Lrnder Section 35F o[ the Cenlral Excise Acr, lg44 which is also
made applicable to Service Tax trnder Secuon 83 o[ the Finance Acl, 1994, an appeal against this order shall Lc
before d1i Trrbuna] on paymen( of I0oo of the duty demaided where dury or dulv and piena]w a.re rn dlspute. or
penalty. where penalty'alone ls rn dispute. provrded the amount of preideposrr'payatjle woild be sr.rbl'ect to a
ceiling of Rs. l0 Crores,

Under Central Excise and Service Tax,'Duty Demanded" shall include :

(rl aflount determined Llnder Secuori 1I D;
{ii) amount of erroneous Cenvat Credit taj<en;
(nr) a-rnount payable under RuIe 6 ofthe Cenvat Crcdit Rules

orovlded further that t}Ii provlslons of (his Section shall nor aoDlv lo the slav aDDlicauon and aooeals
pendind before any appellate auth:ority prior to !he commencement of tJri Finance (No:2) Atl,20l4.
qrcd (.6r( ffirlr qr+(i :

RevtBlon a9D_llcatlon to Gavernme[t of Irldia:
:'r rtrlq ff +i,ftilrqrfu+r EFB&r mE+ i, iffq qrra !F6 ff.F{c, r^99a ^6i urrr 35EE }, 

"e-{r1qiTs^} ilrhrr+r-qfts,
qrrr qIFr{, Tfisrlr 3rr+{4 a{Tt, liln ETr{,. ,rrE l"i{rrr; cfi qti;r, ilfi etq r{{i, nT4 crrt, Tg reHl- | | 0001 , d Ei{r
lT4T qTrf,t,r /
A revlsioir'aDolicauon hes to the Under Se(retafv. Lo t}Ie Covernment oI lndra. Revision ADDlication Unir
Ministrv of ilianci-De'riartmefibt n'eninue. 

-4 
itr tlob].lieev-an Dae6-Biriticin!. Fa-riianiElii-stieil.tGw oiiiii

I lo00f, under Seclion 35EE of the CEA lq44 in respecr of&e follo\.ling case, "Boverned by frst pr6viso ro sub-
section i 1l of Section-358 ibid:

rrEqra+tHrrr,qrr+qrqtt.TFrrr€rnr6riTqr{+Tiffir6r(qr{qrlgr{rr*+qr{rrrnh+{rnqlffirrqsiFier+flGl
ffir -+ grF 15{ + q{' Fsrr rlE.qrir1t'r { +.8, qr F t rrgr. T€ c ur risrrq! cr.l + c{E6.ut * etrn, ftrfr +rnrri qr fufr
lrcr- rrd { q]-q s ffiqm fi qTq-q qr/
In case of any loiss of goods, where tlle loss o( cu rs in translt from a laqtory to a warehouse or lo another factory
o[ from one \ya-rehouse to anolh.er durmg lhe course of processing of th"e goods in a warehouse or m storagt
whether in a factory or in a warehouse

qF" + {16, 8{ qg q.r e-r5 ffia 3r $ T-1 + ffiq i }rf+ 6i cr{ cr{ lrR d i*c ricE srq * qc 1f}+q * Irr{i },fl grri + qrd-. E#- rrg qT err 6I tffi{ *T rrdi et t -
In casF of rabare of duty of exclse on soods erported lo any counEv or rerrirorv oulside lndia of on exclsablr
matenal used m lhe mafiufa( rur e of thE g,oods ri,hich are ex'dorted lo-any .ountr, or territory outslde Indta
qI? rqra crs 6r qrr rn i+q li rrr.d + {r#(. {crm {r rarn sl qr{ fuf, fufi .rfi tsr i
ln case ofgoods_e>rported outside India expon to Nepal or Bhulan, wirhout paymenr of dury.

qfrffd T{r< * 3-qri.i cra} qtrrr+ * ftr, fr q& i*e* qEftqc rni Eqt Aftfr rrqur+i t a-*e crq ff 
'rE 

l +. t} 3{A{r
i flr+ (n+r) * ?q Er ,rftftqc ('r. 2). t996 ff w.r tos * rrT ff{r ff ,r+ 4rftl] xrr<r qmffifD q? fl ar" i qrEd f-n
nlr ?r7
Ciedit ol any duty adlowed lo bF uulrzed lowards pa\.ment of excise duw on final Droducls under the orovrsions
of this A o'r the-Rules made thqre under such oider is passed by theCommissibner (Appeals) on of alrer. the
date appointed under Sec. I09 of Uie Finance (No.2) Acl,'1998. '

rq-+{ qr:rs-{ fr * cft{r !q-{ a1 r8 .8J, ift 6r-;r$t rsfaa cfa fq{-q1ftqqrfr,2sol, -* frrr 9 + irfltd Effqc l, Fq

#EHfH1HEdtr,T.IB flfl J HF#H,fre*-F Hmg H g+Hiffi',##"#S',#
arl.-.ot /
The ebove application shall be made ln duplrcate in For m No. EA-8 as sDecified under Rule. 9 of Central Exctsr
(Appcals) Rttes,200l withln 3 monlhs lrorn the date on which the drder sousht to be aDDealed aeatnst ts
aommunrcated and shall be accomDanied bv two coDles each ot the OIO and Orde'r- ln - ADDeal. lt should also be
accompanled by a copv ofTR-6 ChaIIan evidencing'pa],ment o[ prescribed lee as prescri6ed under Sectjon 35-
EE of CEA, 1944, unddr Maior Head of Account. " ' -

qficrsr jrr{fi t qrq ffid lfutfra rrq ft *<rc,fu ff crff qrB(r 
r

1i- 5* rrq \.6 aFs 
rci qr -rqir 6q EI? r'rt z0o / . {r T.rirr+ Biqr arq :rn rE i'rr rrq gq "nq Fqir + n{rar A .ir Fq}

1000 / +T rlrr rn Fhqr qrqt
The revlsloir applicabon shall be accompanied by a fee ol Rs. 200/- where the amount mvolved in RuDees One
Lac or less and Rs. 1000/ where the amount in'iolved is more thail Rupees One Lac.

T..EE lX 11F qrt,[ fl qEra,f iF -riq ,rq firr * Qq rf.6 p yrg^ :v{-+ a.rj ft{r 5r+r^<rQtr rq.dur }. iir} E],!- {r lnP:IT trdl 6rll }I q-rd fi ttrr l"..rrr?rFl 3rffi.q T{rit]-{-ur {'' r'+ 3rqt{t[ +dl-q qi?rF {r (rs qr+fi f'ff Trdr a I / In cas'e
L[ t}Ie order.oqers vd:rlous irmbers oforder in Orreinal] fee for each O.l.O. shduld be oaia in dre'afo_risaiil
man ne-r, 

-norwlth standlng the fact lhat the one appeEl to the Appellant Tnbunal oi GC o'nE aooUiaton-io-Ge
CFntral Govt As ute cate mav be, is filled to avold scriptoria wArk if excrsing Rs. I lakh fee'oT Rs. 100/- for

fffo:tfrr* lrySo *lX vfufi-qc, rszs, * 3rffif,t-l h 3q{rr T.r iralr \r4 errr{ 3{reer fr cft tr( ftulftd e .so rqt 6r;qrrydc
IT;s r.Ffi.d FFrI B1"IT q11-HEI /
One cgpy of a'ppLcaddn'or O.l.O. as_the case may bq, and the order oI fie adiudicatrnq authorirv shall bear ir
court fid stamp of Rs.6.50 as prescnbed under sctedule-l rn lermaaf Gacoufl-Fti acilt 975, id'lrn-e'niie"ai-

fotJq. td-q Etr jlFT q-d. r+r4, "rS{F 
qrarf}T,y 14i ft*1 ffir. 1982 + affra C4 3ra q-dF}r4 qrq.iii qir

firqt"TiT +-ri Erq FFIrT fi rlt' $f rqB 1lt6tq( Fifl Tr{r it /
Atteqtion is also invited to the rules cgvennL lhese lild other related matters contained in the Customs, Dxciseard Seftice Appellare Tnbunal lProcedurel (uies, 1982
.rg 3iffiq flfM .+ IhT-Ertu-q 6ri t ftift,l-( qrq6, G-qd +( Tftffiq rrctrrn + ftq, 3Tff-dnff RrrFftq Aqqr€

For tle elaborater detailed 
^and 

lates( provisions relating to filing of appeal ro the hiSher appeltare authonly, t he
apnelanl mav reler lo the Departmenlal website www,c-bec,gov.-rn. ''
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Appeal No: VZ29IGD[I/2021

M/s Synergy Seaport Ltd, Gandhidham (hereinafter referred to as

"Appettant") has fited Appeal No. VZ/29lGDM|2021 against Order-in-Originat No.

6/UrbanRef/2020-21 dated 23.2.70?1 (hereinafter referred fo os 'impugned

order') passed by the Assistant Commissioner, Central GST & Centra[ Excise,

Gandhidham Urban Division, Gandhidham Commissionerate (hereinafter referred

to os 'refund sanctioning authority').

2, The facts of the case, in brief, are that the appetlant was engaged in the

providing Shipping/Steamer Agent Service to foreign shipping lines and was

registered with Service Tax Department having Registration No.

AAPCS1 21OGsDOO1 .

2.1. The services of transportation of goods by a vessel from a place outside

lndia upto Custom station was eartier exempt from levy of service tax byvirtue of

Exemption Notification No. 2512012-ST dated 20.6.2012. The said exemption was

withdrawn vide Notification No. 1/20'17-ST dated 12.1.?017. Further, Notification

No. 30/2012-5T dated 20.6.2012 was amended vide Notification No. 3/2017-ST

dated 12.1.2017 to provide that service tax was to be discharged on ocean freight

service by Shipping line or their agents in lndia on reverse charge basis with effect

from 22.1.7017. Notification No. 30/2012-5T dated 20.6.2012 was further

amended vide Notification No. 1512017-5I dated 13.4.2017 to provide that

service tax on ocean freight service was to be discharged by importer of goods on

reverse charge basis.

2.2 The Appettant had fited refund claim for an amount of Rs. 1,85,79,431 l'
before the refund sanctioning authority under Section 1'lB of the Centra[ Excise

Act, 1944 on 23.11.2020 on the basis of decision rendered by the Hon'ble Gujarat

High Court in the case of SAL Steet Ltd reported as 2020 (37) GSTL 3 (Guj.).

3. The refund sanctioning authority observed that the refund claim was fited

beyond one year from the retevant date specified under Section 11B of the

Central Excise Act,1944 and accordingly rejected the refund claim vide the

impugned order on the ground of limitation'

4. Being Aggrieved, the Appeltant has filed the present appeat, inter olia, on

the grounds that,

(i) lt is no longer a matter of dispute that the levy of service tax on

freight is uttra vires the Finance Act, 1994 and is an unconstitutional

ia )
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Appeal No: V2I29/GDM/202,

levy in viotation of Article 265 of the Constitution of lndia. Thus, the

amount of INR 1,85,79,431 /- paid by them towards service tax on ocean

freight during the retevant period is co[tected by the Department without

any authority of [aw and is liabte to be refunded to them. However, the

impugned order has rejected the refund ctaim on the. grounds that the

$ppettant was not a party to the judgment passed by the Hon'bte High

Court in the case of M/s 5a[ Steet Ltd. and that the claim of the Appel[ant

is time barred.

(ii) lt is settted law that once any provision is struck down as

unconstitutionat by the Hon'bte High Court or the Hon'ble Supreme Court

of lndia, the same is deemed to have never existed. Thus, the Appellants

are eligible for the refund of service tax paid on ocean freight during the

entire period prior to the judgment of the Hon'bte High Court of Gujarat in

the case of M/s SAL Steet Ltd.

(iii) That the atlegation of the Department in the show cause notice that

the Appettant was not etigibte to ctaim refund since they are not a party to

the judgment passed in M/s SAL Steel Ltd. is bad in [aw. The decision

passed by the Court in M/s SAL Steet Ltd. is appticabte in rem and the mere

fact that the Department is in the process of fiting an appeal before the

Supreme Court is not a reason for not following a precedent decision

passed by the High Court.

(iv) The Hon'ble Supreme Court in the case of M/s Mafattal Industries

Lld- 1997 (89) ELT 247 has hetd that once a levy has been hetd to be

unconstitutionat, a refund ctaim of such tax is outside the purview of the

enactment as the Act itself cannot provide for what it does not envisage.

Thus, the provisions of limitation as prescribed under Section 118 of the

Central Excise Act, 1944 as made appticabte under Section 83 of the

Finance Act, 1994 wi[[ not be appLicabte to the refund apptication of the

Appe[tant. Since the amount has been coltected by the State without any

authority of taw in viotation of Articte 265 of the Constitution of lndia, it

casts an obtigation on the State to refund such amount and a right to

refund arises in terms of Articte 265 of the Constitution of lndia. The

Hon'bte Supreme Court has further held that in such cases, the period of

limitation for ctaiming refund is required to be catcu[ated by taking into

account the principle underlying Section 17(1)(c) of the Limitation Act,

and not in terms of the enactment under which the tax was paid.

t;
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Appeal No: VZ29|GDM/2021

Section 17(1)(c) of the Limitation Act, I963 prescribes the limitation period

for fiting of a suit or application for any retief arising from the

consequences of a mistake and the same is prescribed as 3 years from the

date of knowtedge of the mistake. ln the present case, they reatized that

the amount of service tax paid on ocean f reight was a mistake onty upon

the impugned entries of the Notifications being struck down by the Hon'bte

High Court as unconstitutiona[ by its order dated 6.9.2019 in the case of

M/s SAL Steet Ltd. Thus, the refund ctaim of the Appettants seeking refund

is welt within the limitation period of 3 years prescribed under the

Limitation Act, 1963 and retied upon case law of Joshi Technotogies

lnternationa[ - 2016 (339) ELT 21 (Guj.).

5. Hearing in the matter was conducted on 17.12.2021 in virtual mode

through video conferencing with prior consent of the Appeltant. Ms. Devanshi

Sharma, Advocate, appeared on behalf of the Appettant. She reiterated the

submissions made in appeal memorandum.

6. I have carefutty gone through the facts of the cases, the impugned order,

the appeal memorandum and the submissions made during the personal hearing.

The issue to be decided in the present appeat is whether rejection of refund ctaim

in this case by the refund sanctioning authority on the ground of limitation is

correct, [ega[ and proper or not.

7. On perusal of the records, I find that the Appettant had fited refund claim

under Section 11B of the Act before the refund sanctioning authority on the

ground that they had erroneousty discharged service tax on ocean transportation

service. The refund claim was rejected by the refund sanctioning authority on the

ground of limitation vide the impugned order.

7.1 The Appettant has contended that [evy of service tax on ocean freight is

ultra vires the Finance Act, 1994 and is an unconstitutional levy in viotation of

Articte 265 of the Constitution of lndia. Thus, the amount of Rs. 'l ,85,79,431 / -

paid by them towards service tax on ocean freight during the relevant period is

cottected by the Department without any authority of law and is liabte to be

refunded to them. However, their refund c[aim was rejected as time barred.

8. I find that the refund ctaim was rejected by the refund sanctioning

authority on Limitation under Section 11B of the Central Excise Act, 1944. Since,

ctaim was rejected on limitation, it woutd be Pertinent to examine
:,-\
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whether the doctrine of limitation prescribed under Section 118 ibid is applicabte

to the refund ctaim or not. lfind that refund ctaim under Section 118 ibid is

required to be fited within one year from the retevant date i.e. date of deposit of

service tax in the present case. The retevant provisions of Section 11B are

reproduced as under:

"SECTION l18. Claim for refund of duty and interest, if any, paid on such

duty - 
(1) Any person claiming refund of any duty of excise and interest, if

any, paid on such duty may make an application for refund of such duty and

interest, if any, paid on such duty to the Assistant Commissioner of Central

Excise or Deputy Commissioner of Central Excise before the expiry of one

year {iom the relevant date in such form and manner as may be prescribed and

the application shall be accompanied by such documentary or other evidence
(including the documents referred to in section 12A) as the applicant may

fumish to establish that the amount of duty of excise and interest, if any, paid

on such duty in relation to which such refund is claimed was collected from, or
paid by, him and the incidence of such duty and interest, if any, paid on such

duty had not been passed on by him to any other person :

8.1 I find that service tax was deposited by the Appettant during the period

from 72.1 .2017 to 31 .10.20'17 and refund ctaim was filed on 23.11.2020 i.e.

beyond one year from date of deposit of service tax. Thus, the refund claim was

rightty rejected as barred by limitation provided under Section 118 ib,d. lt

appears that the Appettant had fited refund ctaim apparentty after

pronouncement of favourable decision by the Hon'bte Gujarat High Court on

6.9.2019 in Specia[ Civil Apptication No. 20785/20'18 fited by M/s SAL Steel Ltd

reported as 2020 (37) G.S.T.L. 3 (Guj.). Even in such a situation, where refund

ctaim is filed on the basis of favourable decision rendered in some other

assessee's case, it is a settted position of law that refund ctaim is to be filed

within limitation prescribed under the respective Act, as hetd by the Hon'bte

Supreme Court in the case of Mafatta[ lndustries Ltd reported as 1997 (89) E.L.T.

247 (5.C.), wherein it has been hetd that,

'070. Re : (II) : We may now consider a situation where a manufacturer pays

a duty unquestioningly - or he questions the levy but fails before the original
authority and keeps quiet. It may also be a case where he files an appeal, the

_appeal 
goes against him and he keeps quiet. It may also be a case where he files

a second appeal/revision, fails and then keeps quiet. The orders in any of the

situations have become final against him. Then what happens is that after an

year, five years, ten years, twenty years or even much later, a decision is
rendered by a High Court or the Supreme Court in the case of another person

holding that duty was not payable or was payable at a lesser rate in such a case.

(We must reiterate and emphasize that while dealing with this situation we are

keeping out the situation where the provision under which the duty is levied is

declared unconstitutional by a court; that is a separate category and the
discussion in this paragraph does not include that situation. In other words, we

are dealing with a case where the duty was paid on account of mis-construction,
mts-application or wrong interpretation of a provision of law, rule, notification

on, as the case may be.) Is it open to the manufacturer to say that the

of a High Court or the Supreme Court, as the ease may be, in the case

'.r,

13
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Once this is so, it is un-understandable how an assessmenVadjudication made

under the Act lelying or affrming the duty can be ignored because some years

later aaother view of law is taken by another court in another person's case. Nor
is there any provision in the Act for re-opening the concluded proceedings on the

aforesaid basis. We must reiterate that the provisions of the Central Excise Act
also constitute "law" within the meaning of Article 265 arld any collection or

retention of tax in accordance or pursuant to the said provisions is collection or

retention under "the authority of law" within the meaning of the said article. In
short, no claim for refund is permissible except rurder and in accordance with
Rule 11 and Section 11B. An order or decree ofa court does not become

ineffective or unenforceable simply because at a later point of time, a different

view of law is taken. If this theory is applied universally, it will lead to

unimaginable chaos.

.. . We are. therefore. of the clear and considered ooinion that the theorv of
mistake of lqw and the consequent Deriod of limitation of three vears from the

date of discovery of such mistake of law cannot be invoked bv an assessee takins

adyantase of the decision in another assessee's case. All claims for refund ought

to be, and ousht to have been, filed onlv under and in accordance with Rule

I l/Section I lB and under no other provision and in no other forum. An assessee

must succeed or fail in his own proceedings and the frnality of the proceedings

in his own case caffrot be isnored and reflmd ordered in his favour iust because

in another assessee's case, a similar point is decided il favour of 'the

manufacturer/assessee. (See the pertinent observritions of Hidayatullah, CJ. in
Tilokchand Motichand extracted in Para 37). The decisions of this Court saying
to the contrary must be held to have been decided wrongly and are accordingly
ovemrled herewith."

(Emphasis supptied)

9. The Appetlant contended that the Hon'bte Supreme Court in the case of

M/sMafattal lndustries Ltd- 1997 (89) ELT 247 has hetd that once a levy has been

held to be unconstitutional , a refund ctaim of such tax is outside the purview of

, the provisions of limitation as prescribed under Sectionment and hence

of another person has made him aware ofthe mistake of law and, therefore, he is
entitled to refirnd of the duty paid by him? Can he invoke Section 72 of the
Contract Act in such a case and claim refund and whether in such a case, it can
be held that reading Section 72 of the Contract Act along with Section 17(1)(c)
of the Limitation Act, 1963, the period of limitation for making such a clairg for
refund, whether by way of a suit or by way of a writ petition, is three years from
the date of discovery of such mistake of law? Kanhaiyala/ is understood as

saying that such a course is permissible. Later decisions commencing from
Bhailal Bhai have held that the period of limitation in such cases is three years

from the date of discovery of the mistake of law. With the greatest respect to the

leamed Judges who said so, we find ourselves unable to agree with the said

proposition. Acceptance of the said proposition would do violence to several

well-accepted concepts of law. One of the important principles of law, based

upon public policy, is the sanctity attaching to the frnality of any proceeding, be

it a suit or any other proceeding. Where a duty has been collected under a

particular order which has become final, the refund of that duty cannot be

claimed unless the order (whether it is an order of assessment, adjudication or

any other order under which the duty is paid) is set aside according to law.

So long as that order stands, the duty cannot be recovered back nor can any

claim for its refund be entertained. . . . . . .

t
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118 of the Act witt not be applicabte to their refund ctaim. The Appeltant further

contended that in such cases, the period of limitation for ctaiming refund is

required to be calcutated by taking into account the principte undertying Section

17(1)(c.) of the Limitation Act, '1963, which prescribes 3 years from the date of

knowtedge of the mistake. ln the present case, they realized that the amount of

service tax paid on ocean freight was a mistake only upon the impugned entries of

the Notifications being struck down by the Hon'bte High Court as unconstitutional

by its order dated 6.9.2019 in the case of M/s SAL Steet Ltd. Thus, the refund

ctaim of the Appetlants seeking refund is wetl within the limitation period of 3

years prescribed under the Limitation Act, 1963 and retied upon case [aw of Joshi

Technologies lnternational - 2016 (339) ELT 21 (Guj.).

9.1 I find that in the said case of M/s Mafatlal lndustries Ltd, the Hon'bte

Supreme Court has observed at Para 108 of the judgement as under:

"Where, however, a refund is claimed on the ground that the provision of the Act
under which it was levied is or has been held to be unconstitutional, such a claim,
being a claim outside the purview ofthe enactment, can be made either by way of
a suit or by way of a writ petition."

9.7 I find that in the present case the Appeltant had fited refund ctaim after

pronouncement of decision of the Hon'bte Gujarat High Court in the case of M/s

SAL Steet Ltd wherein the Hon'bte Court has hetd Rute 2(IXdXEEC) ofthe Service

Tax Rutes,1994 and Notification Nos. 15/2017-S.T. and 16/2017-5.T. both dated

13.4.2017 seeking to tevy and cottect service tax on ocean transportation service

rendered and consumed outside lndia as uttra vires Sections 668, 67 and 94 of the

Finance Act, 1994. Whereas unconstitutional levy is one where a provision of the

Act under which tax is levied is struck down as unconstitutional for transgressing

constitutionat limitations. So, this is not a case invotving an u nconstitutional [evy

as contemptated by the Hon'ble Supreme Court in the case cited supro. Even in

case of unconstitutionat [evy, refund ctaim is to be fited by way of suit or writ

petition, as hetd by the Hon'bte Supreme Court in the case of M/s Mafattat

lndustries Ltd supro. l, therefore, discard the contention of the Appel.tant being

devoid of merit.

10. I have examined the retied upon decision of the Hon'bte Gujarat High Court

rendered in the case of Joshi Technologies lnternational - 2016 (339) ELT 21

(Guj.). I find that the said decision was rendered by the Hon'bte High Court by

invoking powers vested under Articte 226 of the Constitution of lndia in writ

as this appettate authority is a creature of statute and has to

e ambit of the statute wh'ich has created it and cannot assume

ctions of constitutionaL courts such as the Hon'ble High Court' l,

jurisdiction where

function within th

oow66 a"Eliurisdit/ .. ...,-1- \
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therefore, cannot condone detay in fiting refund apptication, ignoring the

limitation prescribed under Section 118 of the Act. My views are supported by the

Order of the Larger Bench of the Hon'bte CESTAT, Chandigarh passed in the case

ofVeer Overseas Ltd. reported as 2018 (15) G.S.T.L. 59 (Tri. - LB), wherein it has

been held that,

"8. Here it is relevant to note that in various cases the High Courts and the

Apex Court have allowed the claim of the parties for refund of money without

applying the provisions of limitation under Section 11B by holding that the

amount collected has no sanctity of law as the same is not a duty or a tax and

accordingly the same should be returned to the party . We note such remedies

vided b thc Hi Courts and A Court are

under the Constitution. in writ urisdiction. lt is clear that neither the

ctional ce tax auth T

powers for allowing refund beyond the statutory timelimit prescribed by the

law. Admilledly. the amount is paid as a tax. the refund has been claimed from

the iurisdictional tax authorities and necessarilv such tax authorities are bound

bv the law qovemins the collection as weil as refund of any tax. There is no

legal mandate to direct the tax authority to act beyond the statutory powers

bindine on them. The Hon'ble Supreme Court il lal Indu tries Ltd. (srnra\o s

categorically held that no claim for refund of any duty shall be entertained

c o claim refund of

excise duty can be made only under and in accordance with Section 11B in the

forms provided by the Act

(Emphasis supptied)

11. ln view of above discussion and findings, I hotd that the refund claim fited

beyond limitation prescribed under Section 11B of the Act was correctty rejected

by the refund sanctioning authority vide the impugned order.

12. ln view of above, I uphotd the impugned order and reject the appeat.

qffi a'TT (S ff rr{ 3Tfi-q fir frc-dRr sq-t-s f,-t+ t frqr qml tt'13.

13. The appeal fiLed by the appeltant is disposed o f as above.

ft{rf,rd, 9
(AKHIL ES MAR)

Com m i ssioner(Appea ts )
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To,
M/s Synergy Seaport Pvt Ltd
Office No. 201A, 2nd ftoor,
Rajkamt- 1,

Ptot No. 348, Ward 128,

Gandhidham,
District Kutch.

t-{rt,
Hfrri-fffr+t!rE+sfrfrzs
mTqtf,{ {qr 2 o 1q, (fl-ft qG-{,

{,izFrrq-1 ,

wte;iqr:ae, qrgrzff,
rrieftErq, G-<r +'-q r

1) gq 3lrgm, T< qd n-{r s-( q?i a-fl-q selrq {Efi, nq{r( *{,q-{Tr(rqr(
+1 en-+rt tgr

2) qrgs, T€( q{ Q-m m'r qd A*ft'q srflE qad, qtefterrq qr5sra-q, qifrenq

fr slrEq{fi sffi t{l
3) s-{r+fi 3ngs, s< g{ t+t m q{ a;;*q ssrE {q,, qifrefiq (erQ-e)

qo-sm, rrirfteffq qqt-rmq, qtfrenq fr qrsqrfi rr{'qr$ tgr
\-.,'4 ) .rr€ gTrot
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