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Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkot,

3.ct qqs/ dg.m 3IrT6/ scrg-m/ €- ffi 3lrg-tr, A*q 3-frrE {-{/ t-{r6t/TE qd'f-{F(,{rq-6tJ / qrffirR / rriufE'rct fi{r
<"nftfur vr& ao uRr t gFeo: 7

Arising out ofabove mentioned OIO issued by Additional/jolnt/Deputy/Assistanr Commissioner, Central Excise/ST / GST, Rajkot

/ Jamnagar/ Gandhidham :

orffi7rffi*r'nrqi'qilI /Name & Address of the Appellant/Respondent:"

M/s.Welspun Corp. Limited,Welspun City, Village-Versamedi, Taluka-Anjar,Distt'ict-Kutch

rq r+clr{itt i qfud +t+ qF+ ffifuT un+ i :qq-+ rrDmr& r e-rF}6TsI * qqer 3{+{ Erc r. Frfl I /
An-r, peison agqrieved by thjs Order-in Appeal rilay f e an appeal to the appropnate authoriry m the foLlowing
way,

qtEr eFF,+'aFr rFTti[ 'rfr (rq 4{r{. qffitq iql4ftrfior_{ sFI qsrq, {+1-a r;crE cr6 xldrd-{q,1944 +t ul{r 35E} + ]I7FFT

G R* 3rfuft{q. tsg+ ft tnrr ao*ti ta mfun qr{ fltrrffifft'r/
Appea.l to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, i 944 / Under SecLion 86
of &re Finalce Acl, 1994anappealliesto:-''

Trit+-{sr T"ci+-{ t {qFUn qft qrqi fiqT erq. E*q .ri.ner 
"r+ G t-qr+z lr{d-q;qr4trtr6',Tr ft E+s ft6, +€ air a 2,

r. t. g'+, rt Rld. +1ft irff vrQq r/

The special bench of Cus(oms, Excise & Service Tax Appellate Tribunal of Wesl Block No. 2, R.K. Puram, New
Delhr'm all matlers relating 1o alassfication aid valuati6i.

3Tn-6 cFda llal t frrq rrq xftii + r+r+ ;Iq q-rfi qffi trrEI rrq,+fm r-fiT? :f66 CE +{r+ 3{ffiq 
'+rqrftr6.ur tErczlm

.{fltrq mq frffii,,B+q +{, +6814 q-fi 3rqr4f r*c-{r{rE. :2" 
" {!{I ff 

qr+ qGq r/'

To the West recional bench of Customs. Excise & Seruce Tax Appellate Tnbunal (CESTATI ar, 2.d Floor,
Bhaumali Bhawxn, Asarwa Ahrnedabad-3Soo l6rn case of appeals othei than as mentronad in para. lla) above

{ffiq =qrfifus'{sr h Trcer 3rfrc rR-d 6-tt } frrr idq rrcm qF6 ( 3rfi-{)1M. zoo I . ;F F-{q 6 ;5 3irfd frrrii-r ft-r' 'prnc7 EA-3 + qrr yffi t-r$ Rqr qt{r qGC r 5li t qq n 6q tr sh + qIE, T6i-TqI. ,F-fr atq ,arl fl rh d-. a.nor .rqr

{ctqr, tqq 5 qrs I-r r{t fll,s qre 
"cq_qr troflq Eyt] ali 4r+r so +ru wq t $[tr6-t d^frqn: 1,Q00/- rli, 5,0Q0/- rqzt

qqr 10.000/- rsq 6T Flrfiftd T{r ,rq fi cffr q{fr +tr Flultid eFF sr Trrfrr{. qfitlfr 3r{Ffq;fi{ritl+,gr +l ,rrcr { {frrTfi
{ft€R + {r{ + ftff S sr4B-;rr dtt' * *+ rrcr qrE iqift-c tr efu am h.fi irrfl qrfru r riifua gmz +r rrrrcr.r ++ ff rq
{rgr^t ilfl ?Gq :i'ifi-t qffiq qrmfitrm ff cr6r f&rr li errr{ ant,r t* 3d+.)} ftq 3r+6i.q{ t d-,r sobT .v,' -r
FEnTr-f, el4 {rn 6ErT Etrn r/

The appeal to the ApDellate Tribunal shall be filed in olradruoticale m form EA-3 / as Dres(flbed under Rule 6 ot
Centri Excrse (A66eall Rules. 2001 and shal be acco'mDanied aeainst one wldch at leasl should be
accomDanied Liv a fee 6I Rs. 1.000/- Rs.5000/-. Rs.lt.000/ where amounr of durv
deman'd /interest /Denalty / refu nd is uDto 5 Lac.. 5 Lac to 50 Ldc and abbve 50 Lac resDectivelv in the form o'f
c-rossed bar* drdIl in faidur of Asst. RegislJar of branch of anv nominated Dublic sector bank ol"the olace wherc
tjre -bench of alry- nominated public sEctor baJ* of thC piate wtiere ifie'bEniti of tira-Ta6unaI is-siruaiia.
Applicatjon made Ior grant of sfay shall be accomparued by'a fee of Rs. 500/-

qr& rG ff ilrftq /
Date of issue:

(A)

(i)

(ii)

(in)

(B) sff+q qrqfu+.sr i ScF T+{, G-{ 3rl*Fiqq, r 99i ff ufrr e6(1) + 3iT+r i-{rd, fM}, Les4, }.ffuc 90 ) * (6( ftutF-4
vtE^S.Tii t Ar cftdt i.ff qr'qintr C,t T.ri U,T Fqq ,fltlr* F-d q+r #,rfr ar, ErFnT ctiT sTlT { rrTtr rr rr+q q r.+ cdr:.r,vIi Em qrE() ilrI 9 rt 4 6q q 6q qS fia 4 qrq, T ri?rfrr d:l qir ,qr{ +T frir 3lI{ {.nzra rrZII {qfa xqr' 5 dFs + Td{
Ictl;rrq fiq cr^s05rq xcq t ry{r 50 qriq Fc( { 3rqF e d Fqrr: t,000/.rc}. 5.000/. lrqt'wrfl 10.OOO/ {q.i flr{q[-{ n{r ,Ia-{ fit at4 rEr.6-rr^l-+?rtt|{ ,tq 6r E-4ri, q.iift4_:{ffic gl{ifurur ff i,rcr +'T1116 ,furi +-Trq'f M ''ff

ffi ,"TT#f *,ffi +*ffi# Er# H,E",.8* ff H*q wgr,t *;g,ffi *+TF#
Etrrl r/
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(')

(ii)

(c)

(ll

(n)

(iii)

(i,)

(')

(vi)

(D)

(D)

(G)

A-( 3rlrltiqq 1994 ff ?rRr 86 +i lc.ur(I3it r2l !"i r2At s 3iiFtd -i fi rrdi !{+l.{. n-{r{{ tffit. 1994. + ia-{c 9(2) (ra
sr2A) + d-fld hsfftd ec-{ s.T.-7 d' ff Tr s+nfr G r* rir"r Btrzrft. +if,rq 161t-4 rr;[ q?rqT qFrtr rrffq]. tfrq rar-a ,r6'ara
qFr'3I?,i ff nft-qi -iqc +r rT{t t rr+ qFa TqiFI{ a+ qrett 3rtr ,rr{;6 Arq-rr6rq6 rr{'6's+dr 3qiT6. tffiq rtsi< v567
r+rqr, qir 3{ffiq q-.qri0-qr.q dt 3rr+.i d F.i 6, fi;cr e} {ril ffirr ff-yF *r qfli t ,i{tr-6rff ftff | a
The aDDeal under sub sectron l2l ard l2Al otthe section 86 the Finance Act 1994, sha-ll be filed in For ST.7 as
prescrjbed under Rule 9 l2l & 9{2Al of i}re Servrce Tax Rules, I994 and shall be accompanied by a copy of order
bf Commrssroner Central Excise oi Commrssroner. Central Excise [ADDealsl (one of ihich shall be d cenified
copyl and copy of the order passed by the Com-rvirssioner authorizine the Adsistant Comflissioner or Deputy
Criririnissroniiof Cenual Excise/ Service Tax to fde Lhe aDoeai before re ADDellale Tnbuna.l.
€TErr {rE6 zFarq .]?qrE ?rq lrE Tt"rrr{ 3rulFtrrr yngrn-(vl l€{e.) s nia 3{qrfl 6 crFq c 6arq rffi( flFfi iflmrw 1944 +T ur{t
ls!rs-+ 3krt{. n fi kdrq +i}ft{q. 199a ff ur,r 83 + i(lid A-{rf.,+ S qrq fi,Tt i. e-s qricl6 eii rffiq rrfu-6,,."r +
]r-frf, F.i qq-q rqra ,16/+{r {,T qi,T + l0 vfierd ( roo/o), Ta {iT ("} {qiTr ffi. e, qr {ctTr, rE 6{{ {ciTr ffir i, rr
rr,rrr< fi'qr rrq, qpri fi q+ ur4 h :ra,h wrr l+ qr{ sr4 3r+B-{ }q .rIiT <q r.rs *cq i lrftrd c drr- -6-dlq 

T{rd ,16-rrE tdrd6? + rrT,t-d "sin B.C ,rC Tq' i E-q cnft-q I
(il lrru 113t6 sr ld,6q
ill R' i."r fl + 'r{^T{4 

qrlt
(in) _ qq"r. tm Fr{crdql +.h-aq ot rr {-a ?q 'fi- srri {6 ft Eq q1r1 i5 y14E6 ffiq (ri. 2) irfuF-{q 2014 + 3n'q i si Fiff 3rffrq wlffi * qqlr ftqErfr
Errr;r irfi rra ..Tfta + arq rff *trr

For an appeal ro bi frled before rhe CESTAT, under Secuon 35F of tle Central Excise Act, 1944 which is also
made applicable to Service Tax under Secuon 83 of the Finance Act, 1994, ar appeal against tiis order shall lie
before l}re Tribuna.l on pal,anent of I0%. ot Lhe duty demanded where duly or duty and penalty are in dispute, or
Dena.lw. where Denaltv alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ieund6r ns. ldCrore"s,

Under Cenhal Excise and Service Tax, "Duly Dem€nded" shall include :

{i) amount delermined under Secuon I I D,
(ri) amount oferroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 otthe Cenvat Credit Rules

- Drovided fllrther that l}re Drovisions of t}lis Section shall not aDDlv to the stav aDDlication ard aDDeals
pendrnf before any appetlate aut]briry prior to rhe commencement of tfit Finance {No:2) Atr, 2014.

qrc< rc+n ffiror qrlrr :

Revlgiorl applic a t iqn to^GqvCr n me nt ef l_qd la :
rn ador ff {dff1rvrorft+r FgE&r qrr+ i, }rftq qrre ,16 ft^iiq-q,1994 ^ii urrr 35EE +^$r$1T6^h cir4-.r:r+'-q^fua,
q-r-{ {tr81r, Td-treTrrr }r{fi 3EB, liFr q'TFTq, 7rrq ETF[- ?ptt qti{, fi{4 elq rq-{, nrE crit, 5 laFfi.I 1000I, 6t i+-4r
ATNT qTIFEI /
A revisioir'application Iies to the Under Secretarv. to lhe Covemment of lndia. Revision ADohcerion Llnir
Minisrv of Frnance. DeDartment of Revenue. 4tli!1oor. Jeevan DaeD Bnildnt. PZriianiani s-u'e'ei- NEw-niiiii:
I1000f. under Secrion 35EE of the CEA I944 in iespEf oftrri fonondng idse,'gbv-rl1-da--Situst prittilt rtaiii;-
sectlon 1l) of Sectron-358 ibid:

1ft^a'm+ffi56+n.irqrr&i,116r1mgri.'a+qr*+tE{iarrq.i{i{snm}'r.rrrrrq*+ATurFrt!r-q6rrqr}fi-furfir{1\rdfBr?Gtfl{fsr,rF.crnri-i4Etr{,qrl1ffiTr.rrl(tqI{srrur?llrf,ssdqrq*Etrn,E;ffqirrer}qrBiA
l{<I( 116 q qI{ 6 T6qT{ + qlrl;f qr/
In qaai of any lo'sg of goods, whgre t-t_re loss qccurs in tralsit Aom a fac-tory to a walehouse er to alrotlter factory
or frQm ene wareholrse to enother during the course of processing of th"e goods in a warehouse or in storaga
whether in a factory or in a v/arehouse

qr,-i 6 {r*-. ffi qy s. e.a.+ ffi.EE,;= ar1 + Eftsirr n e-I-6 6l FF{ q. rtr rri }#rq .rsra sy+ * q. 1F+4 } crrn i.
In case of rebate ofauty of excise on p,oods er(Dorted to any countrv or remtory outside India of on exctsable
material used in the mahufacture ol thE goods \ihich are F45orted 1o-any counlli or territory outside India.

qfa T.qra qq 6I rrT rr fuq F{r fl-.n i Erf,.. iqrq m rem * qrq ffit i6qr rrqT lr i
In case ofRoodstr,-poned outside Indla er(port to Nepal or Bhutan, without pa],rnent of duw.

{iflA-a*qr<}f.qrrtflq}^rilr{rq6ftqnqJr-;F{relrT:rfilftw_qr{E{+Qft-{sratrd}Tr{qrqff'rii+'{T3]Ti,
TI alrr- (nfi;T) 6 frrr En rft)r-n{c ({. 2),I998 tt urrr 109 + dr'r fi!-: +J rrt 4r+iq 3i-a{r TEFffitO 'r' qr qA n q[f,r fiq
Ttr Erl
CJedit of any duEy allowed lo be utilized towaJds payment o[ excise dury on Iina.l products under the Drovisions
ot *lis Act oi Ure-Rules madg-thqre under such oid-er is passed bv t}e'Commissrbner (Appea.ls) on oiafter, the
date appointed under Sec. 109 of the Finance (No.2) Acl,'1998. "

rT+tqtr<itAcR{fyqqqlFnEA-8j,ifi-q*tr.qrr<srn(xt-{)fr[qt-c-ff,2ool,iftcca+3iTt{FfiEst.rq

slwHlHSd#,T-H ffi ; #Fm,*#,F FJ.J.#q # g *TTtr###S'#
qTl;lrr /
The above aDphcation shall be made in duplicate in Form No. EA-8 as sDecilied under Rule. 9 of Centra.l Excisc
fAppeals) Rites, 2001 wrthin 3 months from the date on which t]e <irder soueht to be'aDDea.led asarnst is
cohimurficated arld sha.ll be accompaiied by two copies each of !he OIO aid OrdErJn-AoDeal.'lr shouid also be
gc_cor-npqnied-by a copy of TR-6 Ctiallan evidencing'payment of prescribed fee as prescribed under Section 35-
EEofCEA, 1944, unddr Malor Head o[Account. "' "

q+&errr 3tr{er s fiq ffifud fitrffue crq 61 3re]qrft ff qrdr qrBu 
r

igf rqq r6c q{ qIq €q} Tr lqt 6c i"t qt zool. 6r tr{r{ Rqr aq,lrr rft i;m '+'e \'+ are sv} t arr<r fi ir -w
rooo -/ {I qrRiT4 F+'qT qrur
The revisioir aoDhcation' shall be accomoarued bv a fee of Rs. 200/- where the amount involved in Ruoees One
Lac or less andRs. I000/- where t})e arhount iniolved is more thah Rupees One Lac.

qft rq ?{rt6tqq a isir +r qqriu * n r(Tsrq qftlrhfiq $dsfl rqrn, ]ct6 itrr-t frfi Er+r rBtr rq arqif,rt aq
ff ff fu q-ff 6r{t d-s-{ + ft(' Tqrffi 3{+4rq'rqrfuror *.!+ 3T+{'qr +frq qt6rt+ r.6 qrq-fi B-cr-Trfrr I r / h cas"ei tiie oiieii;,,iri vaiioris irmulri or ii'ii'' iii-o;itiiatl rei ro. ia6i', o.l.o, ltri,irt,i 

'ui 
iarit iir thi'aio.isiid

manner- notwilhslandrno the fact that the one aoDe'-al to'the ADDeIlant Tnbunal or the olne aDolicat-ion to the
Centra.l Govt. As the cas-e may be, rs ,illed lo av6ia scriptona i{6rk rf excising Rs. I la}h fee'o'f Rs. 100/- for
each.

wri$fo^< aru-rru r1p frtFtqc, tszs, * 3r{rf,*-t * 3r{qr 1a s{Acr rg errrt 3lr?er fr efi T{ ftsiftd o.so 6ct s'r amrqq
rtq taFfi"e qrn aF+ qrl-fgr /
dne coov of rio olicatirin' or O.l.O. as t-he case mav be. and the order of the adrudicatine authoritv shall bea-r a
coufl fdd slamu of Rs.6.50 as prescribed under Sclnedule I in terms of the Couil Fee ActJ 975, as -amended

{'!n,q6, t*? jftqr-( {ffi q{ i"r6r 3Tfi4^q ;qrqrn-u-+rq f+rd Eful lil.q.!rra+, 1982 it Effr{ qd ]l-q }iqhrd qrc-ft 4n

r1ffid *ri Ern lt{cl fil x]-r {T uqrn ,rr6tq=I Fh-{r rr{r tsr /
n;t;;ii;; ii ndd iri;itda ib trre ruies coveri-ne riese ahd other related matters contained in tie customs, Excise
and Service Appellate Tribunal (Procedurel gules, 1982.

€ iTffiq lrfm d sr4fd'Erkd 6{i t rinftrd qnr-6, ftq{ 3ta n-+ffi( cr4srd t ftq, q$qrf ffiq a-{sE-'
\IJ1IN.lrca !.lv ln +l <q t+( 6 I /
i,&'in;;i;B;UG. it;t-a .a ild trr..t provrsions relaung to fr.ling of appeal to *re hither appellate authori(y, the
appellart mav refer to the Depaitmental webslLe \r'\r\r.coec Bov.rn.
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Appeal No: VZ12IGDM/2021

M/s Welspun Corp Ltd, Vit[age: Varsamedi, District: Kutch (hereinafter

referred fo as "Appettant") has fited Appeat No. V2l12/GDM/2021 against Order-

in-Original No. 4/UrbanRef12020-21 dated 1.12.2020 (hereinafter referred to os

'impugned order') passed by the Assistant Commissioner, Central GST & Centrat

Excise, Gandhidham Urban Division, Gandhidham Commissionerate (hereinafter

referred to as'refund sanctioning authority').

?. The facts of the case, in brief, are that the appettant was engaged in the

manufacture of pipes and bends and was registered with Centra[ Excise

Department.

2.2 The Appettant had fited refund ctaim for an amount of Rs.36,64,387/-

before the refund sanctioning authority under Section 1lB of the Central Excise

Aci, 1944 an 7.8.2020 on the basis of decision rendered by the Hon'bte Gujarat

l-ligh Court in the case of SAL Steet Ltd reported as 2020 (37) GSTL 3 (Guj.).

3. The refund ctaim was rejected by the refund sanctioning authority vide the

impugned order by observing that the documents submitted by the Applicant

atong with refund claims were not supporting that service tax paid under Chaltan

has be,,.n prid on ocean freight and that the person who paid / passed on

:rcidence of serv'ice tax has not taken benefit of Cenvat credit, drawhack etc.

The ctaim yras atso rejected on the grounds of unjust enrichment.

4. Being Aggrieved, the Appettant has filed the present appeat, inter olia, on

rounds that

ffi
('" )

* :i.
4l

.,,/ &
tr

the g

Page No. 3 ofg

:: ORDER-IN.APPEAL::

7.1. The services of transportation of goods by a vessel from a ptace outside

lndia upto Custom station was earlier exempt from levy of service tax by virtue of

Exemption Notification No. 2512012-ST dated 20.6.2012. The said exemption was

rvithdrawn vide Notification No. 1/2017-ST dated 12.1 .20'17. Further, Notification

No. 30/2012-5T dated 20.6.2012 was amended vide Notification No. 3/2017-ST

,lated 12.'X.20t7 to provide that service tax was to be discharged on ocean freight

service by Shipping line or their agents in lndia on reverse charge basis with effect

fram ?2.1.7A17. Notification No. 30/2012-ST dated 20.6.2012 was "further
arnended vicje Notification No. '1512017-5T dated 13.4.2017 to provide that

service tax on ocean freiqht service was to be discharged by importer of goods on

re\/erse charge basis.



Appeal No: V2l1 2/GDNI/2021

(i) That there is no mismatch in the refund amount claimed in respect

of ACT lnfraport Ltd. The correct refund amount ctaimed by them is

Rs.12,22,503/ -, which is evident from the corresponding Certificate of

Faymerrt of Tax dated 06.07 .2017 , wherein it is c[earLy declared that

Rs.12,2-2,503/- is the amount recovered from the Appettant as service tax

atonq rvith cess. Further the same amount of Rs.12,22,503/- is provided in

:he Staiement quantifying the amount of tax reimbursed / borne by the

.\)petlant. The anrount in the debit note issued by MNK & Co. was

catcr:la.ted based on the prevaiting exchange rate, which woutd have

undergone a change" That the tax liabitity is to be determined as per the

':a): )airrnent chattan. That the retevant amount of service tax paid,

,:eiri:,h,u i"sed and claimed as refund is Rs. 12,22,503/- and this amount tal[ies

with the amount being reflected as service tax in the corresponding chattan

,iai,ed 22.03.2017, the Certificate dated 06.07.2017 and the Refund ctaim

1n re.:pect of the 'resse[ MV Fortune.

(ii) The other ground on which the Appettant's ctaim has been rejected is

that the Appettant has not produced a copy of the agreement and/or

invoices between MNK &. Co. and Asia Shipping. That Asia Shipping is the

r'creign shipping line's agent, rvho recovered money from their Appellant's

3q'-nt llNK & Co", who has later recovered the same from the Appettant.

Th-.rc, was no agreeinent between MNK & Co. and Asia Shipping. This

giound was not raised in SCN, and therefore the finding of the Respondent

.: ':er'c.nd the scope of the Show Cause Notice. Further, the submission of

rne,t.ppettant that Asia Shipping Service paid the impugned service tax and

recc',rered the same f rom MNK & Co., which has in turn recovered it from

'.hr: 4Dlettant, which is clearty evident from the Certificates dated

?C.0'i.1017 and 15.07.7017 issued by MNK & Co to the Appettant wherein

l,{\lfi 3 co. has specificatty provided the reference numbers of the

cDire::pondinq challans vide which Asia Shipping paid the service tax. This

refererce to the chaltans under reference, in the certificate, clearly

es+;rb[::;hes the req'-rired link between the Appellant, MNK & Co., and Asia

!h:pr i-.q" Therefore it is evident that the chaltans paid and enctosed with

r-:Iu':.J ctain'l are the chatlans paid on the above services onty. Simitarty the

":rCi;rr, ihat the lnvoice cum receipts issued by MNK & Co. to the Appettant

:. r,,'i'i-..1'Jt the detai[s of the chain documents do not hotd any merit in tight

L-:f fL:,r above connecting [ink between the retevant documents as

i:st::rl:shed vide the certificates issued by MNK & Co. to the appeltant.

N
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Appeal No: V2l'12lGDM/2021

(iii) That the Respondent has rejected the refund ctaim on the fresh

qround that the documents submitted by the appettant along with refund

ctaim are not supporting that the person who paid/passed incidence of the

impugned service tax has not taken benefits of cenvat credit, drawback,

etc. Tlre Responde'nt has travelled beyond the scope of SCN to reject the

refui:d claim on the basis of a fresh ground which it ought not to have

,:lone. in view of the [aw laid down by the Apex Court in the case of

Carbc,randum Universal Ltd. 2008 (223) ELT A94 (SC).

(iv) That the Respondent has retied on the CESTAT order in the case of

Crompton Greaves Limited to hotd that Chartered Accountant's certificate

is not a conctusive proof of having not passed on duty incidence to the

customers. lt is the 'incidence of duty' and not 'duty' as such which is

reouii-ed to be shown to have not been passed on, from the sate records,

l:alance sheets and other related documents. Atthough it had furnished

evidence to the effect that the amount of tax for which refund was

claim:.C by it was not recovered by it from its customers and has been

r;ho'.,,i as a receivabl.e in its books of accounts, the Respondent has not

con:rdered the sanle white arriving at the conctusion that the CA

Certificate was not surfficient evidence that the incidence of duty had not

!:e":n cassed on. The Appellant is once again copy of the ledger account of

!e:r'ic= Tax Receivable and a certificate from their Chartered Accountant

,:eri:iving that the incidence of the service tax in question has not been

:i:i:d on and relieC upon fottol,ring case laws:

r) Business Overseas Corporation - 7015 (317\ E.L.T. 637 (Tri.-De[.)
b) Deepak lnternational - 2014 (304\ E.L.T. 438 (Tri.-Det.)
r) Shankar Pnnting Mitts - 2015 (391) E.L.T. 295 (Tri.-Det.)
C\ Binkaia Sy.rthetics Ltd - 2013 (294)8.L.f .156 (Tri.-Ahmd.)

(v) ihat Chartered Accountant certificate is to be given

due evicientiary vatue espec'iatty when the said tax, which is atteged by the

P.evenue to have been recovered from customers, is reftected in balance

sheet rf the Appettant as loan and advances recoverabte from the

tJeoart,i^:en l"

(vi) That the CESTAT order relied upon by the Respondent.in para 15 of

i.he impugned order was passed much prior to the above deciiions of

Trib,unals referred by the AppeLtant. Hence, in the face of documentary

eviienr-es availabte on record, namety, copies of the SAp tedger of Service

[e and a Charter?cf Accountant Certificate stating that the
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incidence of duty had not been passed on, the finding that the ctaim for

r-.furlci was hit by doctrine of unjust enrichment cannot be sustained.

5" l'l=ai':ig in the matter was conducted on 8.10.2021 in virtual mode through

video coiifer.:ncing with pi"ior consent of the Appellant. Ms. lsha Shah, Advocate,

Shri Suresh Darak, President, and Shri Surender Mehta, Associate VP, appeared on

Lrehalf :,i'i'r; \ppeLtant and reiterated submissions made in appeal memorandum.

6" i have carefutty gone through the facts of the cases, the impugned order,

the appeal n-iemorandum and the submissions made during the personal hearing.

The issue to be decided in the present appeal is whether rejection of refund claim

,r this :as.: ly the refund sanctioning authority is correct, [ega[ and proper or not.

7. un p--rusa[ of the records, I find that the Appeltant had fited refund claim

under 9ecti;;r 118 of the Act before the refund sanctioning authority on the

gi'ounds inar they erroneously discharged service tax on ocean transportation

service. -l-l-.: r-"fund sanctioning authority observed that the refund ctaim was

a,J:i!ssi:l'' ri rnerit in viL-vi of decision rendered by the Hon'bte Gujarat High

C.ijrt rn :l^.r,,:as"o of SA!- Steel Ltd reported as 2020 (37) GSTL 3 (Guj.) but

i?jected i.i',,: r:fr-ind ctaim on the grounds that (i) the documents submitted by the

.,\:peLt:.r: ::.'.:'rg with refund claim did not evidence that service tax had actua[ly

'r,:,:n c:i;,:,- :.-g?l cn ocean freight and (ii) the person who paid / passed on

::.cider:: :':.=rrrice t ( has not taken benefit of Cenvat credit, drawback etc. and

(i:i) t!-rr- ".3r r- i claim failed ihe test of unjust enrichment.

3. I iind rhat the Appellant had fited refund ctaim in respect of service tax on

ocean freight reimbursed to M/s ACT lnfraport Ltd and M/s MNK & Co, which is

examir,i=d a: under:

5-'i , ii;'- !-irat dils ACT ;nfraport Ltd had issued debit note to the Appe(tant for

ijiyrne.r- ./ i;rvice tax of [is. 17,49,553/- on freight for transportation of goods by

,",tV Fo:-;r-rr:- Hero. The refund sanctioning authority observed that there was

',lsmai:;, :.'. ;:.-rii,:-. tax ari:iount shown'in debit note and corresponding service tax

-.:'ll:.: .- - :r'!,'..'s ACT l:,fraport LtC. Further, sen'ice tax was paid by M/s ACT

.i:'apc,i-. '-:r l.inCer ihe 't,:ad 'Tran;ilcrt of Coastal Goods and goods through

l;.iicn.[ 1ri:.[:,:,,v3lj,s and lr[anC vratei's' but Hon'bte Gujarat High court has onty

',:,id i:,,' r:,'rvj.e tax lli."lr vires on ocean freight payabte for transport of goods

. 'rr?!::'i '.::,. a pta.ce c',:tsiCe lndi;, ''rpto ptace of Customs Station in lndia'

'rice. :1,' .,:p:ltant r//as llct etigibL: for refund of said amount' The Appettant

l that they iad ctaimed service tax as shown in service tax chaltan

-(i"r.
rw ii.l i/

\ii.;

Ht*
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and that mismatch in service tax amount coutd be due to change in rate of

e;<change.

3.1.1 lfind that payment of service tax on wrong accounting head is not a

reason for rejection of refund when payment of service tax on freight on

importation of goods is not under dispute. As regards, mismatch between service

:ax shown in debit note and service tax Chattan, I find that debit note dated

', -1.7.?011 inras issued by M/s ACT lnfraport Ltd to the Appettant for an amount of

!:. 12..,i9 i,53/-. Howe\/er, the corresponding Chattan dated 22.3.2017 under

'..,,hich 1,,1./s ;iCT Infraport Ltd has made payment of service tax shows amount of

r..-'r\,ic.q i:a)( Ceposit of Rs. 12,30,039/-. The Appettant has not produced any import

,-lxume:rts in support of their contention that the said mis-match coutd be due to

,:l-i:.n3e irr e.lchange rate and hence, it is not possible to verify their contention.

r' rrthel , 3f :h: rnateriat time, tiabitity to pay service tax on ocean freight was on

rhlppiri :,.,;'s asent in teims of Notification No. 3/2017-ST dated 12.1.2017. The

.:\rlellan': i::s,lot Drodurei nnv evidence to the effect that M/s ACT lnfraport Ltd

''r"rs n.t re,:n'.,ered servil-e tax from Shipping Line or any other person. l,

!':e ref:'-:. ; :i:ran,i the mattei' to th3 refund sanctioning authority to process the

rifr.tnd cla .'. a',resh on thi: i:sue with a direction to the Appettant to produce the

-l r:r-rrn : nt i:- r evidences :,s discussed supra before the refund sanctioning

... .!,:hoi-r'i,,.

'd.7 lrlow coming to refund claim in respect of reimbursement of Rs. 10'98,290/ -

ar.rd Rs. 1i,43,594/- made by the Appettant to M/s MNK ft Co. towards

i:ransportation of goods by vessets MV 5Sl Pride and MV TS Delta, respectively. I

:ind thrt the refr-rnd sanctioning authority observed that said service tax was paid

'; M.rs Asia Shipping Serv':ce but the Appettant faited to produce agreement

ri: i\,,/er-.:r li.,'"- \{l{K tr Co and /',{/ s Asia Stripping Service nor bitls raised by M/s Asia

'.irirrpiri l::.-,,i:t to A,{/s r/.!lK & C,r. The refund sanctioning authority further

- rser'r:d i i,at the Appe[[-;.nt faited to produce documents that the person who

,"'d .' i;r-.:::i ,-rr incidence of service tax has not taken benefit of Cenvat credit,

,-:.r,vlla:k:.'a"

i r.1 The Appe[tant has contended that M/s Asia Shipping Services is the

i'-.reign Sh'ipoing Line's agent, who recovered money from their agent M/s MNK ft

,1c., wlro l-ras later recovered the same from the Appeltant, which is evident from

ir: Ce,-tii';-..tes dated 20.C6.2017 ar,d dated 15.07.2017 issued by M/s MNK & Co

-: the Arip:ltant wherein r\ttl s i\ANt( €i Co. has specificaIty prov'ided the reference

rresponCing chatlans vide which M/s Asia Shipping Services had

ta:<. Ti-r's reference, to the chatlans under reference, in the

L
.,8

3
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a.i"2 ! have examined the documents produced by the Appeltant in the form of

, i) invaices issued to them by M/s. MNK & Co. (ii) service tax Chatlans of M/s Asia

lliippir,g Se vices and (iii) certificate issued by M/s. MNK & Co about payment of

r.:rvice t i:. "c.' u-ranspo!'tai icn of goods by vessels MV 5Sl Pride and MV TS Detta. I

'",rC i.h;t :* i.he sarid certificat..s issurd by M/s MNK & Co, it is mentioned that

...-!-/''..; ii,) .^;r:. Daid b1r theiir in respect of transportation of goods imported by

'' .:,.1,i,p,rli.r:,t. I lcviever, 1i.:,Appettant has not produced any invoice issued by M/s

.. :.::. !h:l,Di,rg s3ryice to .',\/s ,1.,\NK & Co. ln absence of such an invoice, it is not

.rir:1: i. ,:,:'iirir that v1r?: was paiC b.l M/s Asia Shipping Service was in respect

, ' er '-' - - . . i.r1 rn ccean i'!-eight sen ;ce and pertainrng to import made by the

:pelt:r,! rirc ftnd th-.t tiabi[ity to pay service tax on ocean freight at the

':.'lcl-':.t ' *.':. 'r 
"'as on Ship-r:19 Line'9 agent in terms of Notification No. 3/2017-ST

.-::! ''.': 't 1i17. The lpp':[ant has nct produced any evidence to the effect that

, ,': -{.r'-. f l, ri,irg Servic::, who was reportedly foreign Shipping Line's agent, has

i-.'l service t:.r from their Shipping Line or any other person. l,

,.:',i'. ; . r .I : ri.hi the :i. "ter to the refr-rnd sanctioning authority to process the

,:i til :i.:''- -i:esr on th:: issue with : direction to the Appetlant to produce the

- 'Lt'..'.-..'i e'riCences :.s discussed supra before the refund sanctioning

r.,,- hot" I r'i.,d that the refund sanctioning authority hetd that the refund claim

r.:rleo rh3 r-.st of unjust enrichment by observing that Chartered Accountant's

.eitifir: ,..;-' s rct a conclusirie proof of having not passed on duty of incidence to

..e.:,i!,r:- ,-.'.3n. tiiat ii- is the inciCence of duty and not duty as such which is

.-r::,-eii ,.; :.: shrwn to ha're not been passed on from the sale records, balance

...",,:t .:. .: :.ll:- related re:orCs. On the other hand, the Appettant has contended

:[ '....- . : - r:l-:.islred :r i,lence to :h3 effect that the amount of tax for which

',r-,-- r,.-. 'e:rned b'/ il was not i'e:overed by it from its customers and was

.1 ,,'i :.: :. .';.:.:ii,:rble 'irr t'ls books of accounts, however, the refund sanctioning

-h:, , .-ct c,rnside:'eC the sa:r:. The Appeltant further contended that

..rr',,-.. .. -:::lanj: ce'r:r'iaate is t: be given due evidentiarir value especia[[y

t:;r. ',r,hich l; alleged b,ir the Revenue to have been recovered from

'.'..:: . -:. r r:flecn-ed in b.:[ance sheet of the Appetlant as loan and advances

't\r-.-- i- I -. .'-oin the Dep:ri.trent.
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').1 r ira\/. examined CA certificate dated 22.10.2020 issued by M/S SOG &

,is5cciates contained in appea[ memorandum, wherein it has been certified that

intider:ce ,1i service tax of Rs. 36,64,387 / - has not been passed on directly or

.lriirecal'/' :i ar:_'person;rnC that the said amount has been shown as 'seriice tax

, .rvi:-a! t: ' in lhe boolrs of accounts of the Company. l find that in the said

, .:it:f:..ar:,:. ii: i: nct mL.nt:,lned in ralhich year the service tax amount was shown

, i-e:.,"r -': ir 5ooks .i a:counts of the Appettant. l, therefore, direct the

. ::llir^ - i:, rr:d'-'ce conies .:f Satance Sheet of relevant period before the refund

'::,:'l-".,-;' r,,rl'lo.'ity in c':, n.:'lo proceedings. The de novo order shatl be passed

''tc. "'il : - *:? the Drinci!r:.s Jf natLrraI justice.

i,-1" in vi:w of above, lset aside the impugned order and dispose the appeal by

'u\''ay of .-omE nd f or de novo proceedings.

:r e.r,,qiif rrcr e"i +1 qf 3rfi-{ fi' fiqgm sq-ttr ilff+ fr frqr qrdr tr

ii.e rrDea[ fil.ed by the appetlants is disposed off as above.
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