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Appeal No: V21 2/GDMW2021

:: ORDER-IN-APPEAL ::

M/s Welspun Corp Ltd, Village: Varsamedi, District: Kutch (hereinafter
referred to as “Appellant”) has filed Appeal No. V2/12/GDM/2021 against Order-
in-Original No. 4/UrbanRef/2020-21 dated 1.12.2020 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST & Central
Excise, Gandhidham Urban Division, Gandhidham Commissionerate (hereinafter

referred to as ‘refund sanctioning authority’).

2. The facts of the case, in brief, are that the appellant was engaged in the
manufacture of pipes and bends and was registered with Central Excise

Department.

2.1. The services of transportation of goods by a vessel from a place outside
India upto Custom station was earlier exempt from levy of service tax by virtue of
Exemption MNotification No. 25/2012-5T dated 20.6.2012. The said exemption was
withdrawn vide Notification No. 1/2017-ST dated 12.1.2017. Further, Notification
No. 30/2012-ST dated 20.6.2012 was amended vide Notification No. 3/2017-5T
jated 12.1.2017 to provide that service tax was to be discharged on ocean freight
service by Shipping line or their agents in India on reverse charge basis with effect
from 22.1.2017. Notification No. 30/2012-ST dated 20.6.2012 was further
amended vide MNotification Mo. 15/2017-ST dated 13.4.2017 to provide that
service tax on ocean freight service was to be discharged by importer of goods on

reverse charge basis.

2.2  The Appellant had filed refund claim for an amount of Rs. 36,64,387/-
before the refund sanctioning authority under Section 11B of the Central Excise
Act, 1944 on 7.8.2020 on the basis of decision rendered by the Hon'ble Gujarat
High Court in the case of SAL Steel Ltd reported as 2020 (37) GSTL 3 (Guj.).

3. The refund claim was rejected by the refund sanctioning authority vide the
impugned order by observing that the documents submitted by the Applicant
along with refund claims were not supporting that service tax paid under Challan
has besn pzid on ocean freight and that the person who paid / passed on
incidence of service tax has not taken benefit of Cenvat credit, drawback etc.

The claim was also rejected on the grounds of unjust enrichment.

4, Being Aggrieved, the Appellant has filed the present appeal, inter alia, on
the grounds that
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Appeal No: V21 2/GDM2021

(i) That there is no mismatch in the refund amount claimed in respect
of ACT Infraport Ltd. The correct refund amount claimed by them is
Rs.12,22,503/-, which is evident from the corresponding Certificate of
Payment of Tax dated 06.07.2017, wherein it is clearly declared that
Rs.12,22,503/- is the amount recovered from the Appellant as service tax
zlong with cess. Further the same amount of Rs.12,22,503/- is provided in
the Statement quantifying the amount of tax reimbursed/borne by the
sopellant. The amount in the debit note issued by MNK & Co. was
calculated based on the prevailing exchange rate, which would have
underaane a change. That the tax liability is to be determined as per the
fayw neyment challan. That the relevant amount of service tax paid,
reimbursaed and claimed as refund is Rs. 12,22,503/- and this amount tallies
with the amount being reflected as service tax in the corresponding challan
dated 22.03.2017, the Certificate dated 06.07.2017 and the Refund claim
in respect of the vessel MV Fortune.

(i1) ~ The other ground on which the Appellant's claim has been rejected is
that the Appellant has not produced a copy of the agreement and/or
invoices between MMK & Co. and Asia Shipping. That Asia Shipping is the
fcreign shipping line’s agent, who recovered money from their Appellant’s
agant MNK & Co., who has later recovered the same from the Appellant.
There was no agreement between MNK & Co. and Asia Shipping. This
ground was not raised in SCN, and therefore the finding of the Respondent
‘c heyend the scope of the Show Cause Notice, Further, the submission of
e Appellant that Asiz Shipping Service paid the impugned service tax and
recovered the same from MNK & Co., which has in turn recovered it from
“he Anpellant, which is clearly evident from the Certificates dated
20.05.2017 and 15.07.2017 issued by MNK & Co to the Appellant wherein
MNE % co. has specifically provided the reference numbers of the
corresnonding challans vide which Asia Shipping paid the service tax. This
referarnce to the challans under reference, in the certificate, clearly
estzblishes the required link between the Appellant, MNK & Co., and Asia
“hmo're. Therefore it is evident that the challans paid and enclosed with
r=fund claim are the challans paid on the above services only. Similarly the
“rdine that the Invoice cum receipts issued by MNK & Co. to the Appellant
'« vt sut the details of the chzin documents do not hold any merit in light
2f th2 ahove connecting link between the relevant documents as

zetahlshed vide the certificates issued by MNK & Co. to the appellant.
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Appesl No: V2N 2/GOM2021

(iii} That the Respondent has rejected the refund claim on the fresh
ground that the documents submitted by the appellant along with refund
claim are not supporting that the person who paid/passed incidence of the
impugned service tax has not taken benefits of cenvat credit, drawback,
etc. The Respondant has travelled beyond the scope of 5CN to reject the
refund claim on the basis of a fresh ground which it ought not to have
done. in view of the law laid down by the Apex Court in the case of
Carborandum Universal Ltd. 2008 (223) ELT A94 (5C).

(iv) That the Respondent has relied on the CESTAT order in the case of
Crompton Greaves Limited to hold that Chartered Accountant’s certificate
is not a conclusive proof of having not passed on duty incidence to the
customers. It is the ‘incidence of duty’ and not ‘duty’ as such which is
required to be shown to have not been passed on, from the sale records,
halance sheets and other related documents. Although it had furnished
evidence to the effect that the amount of tax for which refund was
claimad by it was not recovered by it from its customers and has been
shown as a receivable in its books of accounts, the Respondent has not
considered the same while arriving at the conclusion that the CA
Certificate was not sufficient evidence that the incidence of duty had not
hesn passed on. The Appellant is once again copy of the ledger account of
Cervir= Tax Receiveble and a certificate from their Chartered Acceuntant
sertifiing that the incidence cf the service tax in question has not been
~=772d an and relied upon following case laws:

a) Business Overseas Corporation - 2015 (317) E.L.T. 637 (Tri.-Del.)
b) Deepak International - 2014 (304) E.L.T. 438 (Tri.-Del.)

2} Shankar Printing Mills - 2015 (391) E.L.T. 295 (Tri.-Del.)

d) Binkaia Synthetics Ltd. - 2013 (294) E.L.T. 156 (Tri.-Ahmd.)

(v) That Chartered Accountant certificate is to be given
due evidentiary value especially when the said tax, which is alleged by the
Revenue to have been recovered from customers, is reflected in balance

sheet of the Appellant as loan and advances recoverable from the

(vi)  That the CESTAT order relied upon by the Respondent in para 15 of
the impugned order was passed much prior to the above decisions of
Tribunals referred by the Appellant. Hence, in the face of documentary
cvidences available on record, namely, copies of the SAP ledger of Service

le and a Chartersd Accountant Certificate stating that the
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Appeal No. V21 2/GDM2021

incidence of duty had not been passed on, the finding that the claim for

rafund was hit by doctrine of unjust enrichment cannot be sustained.

5. Hearinz in the matter was conducted on 8.10.2021 in virtual mode through
video conferancing with pirior consent of the Appellant. Ms. Isha Shah, Advocate,
Shri Suresh Darak, President, and Shri Surender Mehta, Associate VP, appeared on

behalf of “he Appellant and reiterated submissions made in appeal memorandum.

6. . have carefully gone through the facts of the cases, the impugned order,
the appeal memorandum and the submissions made during the personal hearing.
The issue to be decided in the present appeal is whether rejection of refund claim

‘n this zasz 5y the refund sanctioning authority is correct, legal and proper or not.

i
s

win perusal of the records, | find that the Appellant had filed refund claim
under Seclion 11B of the Act before the refund sanctioning authority on the
grounds tnal they erroneously discharged service tax on ocean transportation
service. T rzfund sanctioning authority observed that the refund claim was
admissizi= on merit in view of decision rendered by the Hon'ble Gujarat High
Court in the case of SAL Steel Ltd reported as 2020 (37) GSTL 3 (Guj.) but
rzjected e rzfund claim on the grounds that (i) the documents submitted by the
vopellsnt 2l ng with refurd claim did not evidence that service tax had actually

s2eEn discozrgz2d on ocean freight and (ii) the person who paid / passed on

‘rcider -2 of sarvice tax has not taken benefit of Cenvat credit, drawback etc. and
i) the -2 -4 cl2im failed the test of unjust enrichment.
3. | find that the Appellant had filed refund claim in respect of service tax on

ocean freight reimbursed to M/s ACT Infraport Ltd and M/s MNK & Co, which is

examinad as under:

S.1 Lo uhat w/s ACT infraport Led had issued debit note to the Appellant for
szyment o cervice tax of Rs. 12,49,553/- on freight for transportation of goods by

AV Forcuns Hero. The refund sanctioning authority observed that there was

1ismatcr 10 service tax emount shown in debit note and corresponding service tax
allar oo o 5y MJs ACT Lifraport Ltd, Further, service tax was paid by M/s ACT
‘2ot o0 under the head ‘Transport of Coastal Goods and goods through
=rioacl vororwezys and Inland waters’ but Hon'ble Gujarat High court has only
il ey aryics tax ulira vires on ocean freight payable for transport of goods
Cwes-ol S o= place cutside Indiz upto place of Customs Station in India.
‘ace, the ‘opallant was not eligible for refund of said amount. The Appellant

=+ rontacd=d that they had claimed service tax as shown in service tax challan
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Appeal No: V21 2/G0DM2021

and that mismatch in service tax amount could be due to change in rate of
exchange,

8.1.1 | find that payment of service tax on wrong accounting head is not a
reason for rejection of refund when payment of service tax on freight on
importation of goods is not under dispute. As regards, mismatch between service
-ax shown i dabit note and service tax Challan, | find that debit note dated
14.2.2017 was issued by M/s ACT Infraport Ltd to the Appellant for an amount of
“50 12.47.053/-. However, the corresponding Challan dated 22.3.2017 under
which /s ACT Infraport Ltd has made payment of service tax shows amount of
‘ervice tax deposit of Rs. 12,20,039/-. The Appellant has not produced any' import
cncuments in suppert of their contention that the said mis-match could be due to
“hznge in exchange rate and hence, it is not possible to verify their contention.
vrther, 2t *he material time, liability to pay service tax on ocean freight was on
“hippinz Lir2"z agent in t=rms of Notification No. 3/2017-ST dated 12.1.2017. The
\ongllant Fos nat producze znv evidence to the effact that M/s ACT Infraport Ltd
W75 net reoovered service tax from Shipping Line or any other person. |,
“erafoz pamand the matter to the refund sanctioning authority to process the
refund cla’m afresh on this issue with a direction to the Appellant to produce the
Inzurmsntsr evidences 35 discussed supra before the refund sanctioning
rtharity,

2.2 Mow coming to refund claim in respect of reimbursement of Rs. 10,98,290/-
and Re. 12,43,594/- made by the Appellant to M/s MNK & Co. towards
cransportation of goods by vessels MV 551 Pride and MV TS Delta, respectively. |
ind that tha refund sanctioning authority observed that said service tax was paid
W M/s Asin Shipping Service but the Appellant failed to produce agreement
=twieen 1, T MNK fi Co and M/< Asiz Shipping Service nor bills raised by M/s Asia
hipping Sovize to M/s WMNMK & Co. The refund sanctioning authority further
ceservad trar the Appellant failed te produce documents that the person who

='d / na=4 o0 incidence of service tax has not taken benefit of Cenvat credit,

2.1 The Appellant hzs contended that M/s Asia Shipping Services is the
‘orefgn Shioping Line’s agent, who recovered money from their agent M/s MNK &
Ca., who has later recovered the same from the Appellant, which is evident from

he Certificates dated 20.76.2017 and dated 15.07.2017 issued by M/s MNK & Co
2 the Lopellant wherein M/s MNK & Co. has specifically provided the reference

so=le corresponding challans vide which M/s Asia Shipping Services had

je tzx. This reference to the challans under reference, in the
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Appeal Mo V2/12/GDM2021

certificates, establishes the required link between the Appellant, M/s MNK & Co.,

and M/s Asia Shipping Services.

=.2.2 | have examined the documents produced by the Appellant in the form of
1) invoice: issued to them by M/s. MNK & Co. (ii) service tax Challans of M/s Asia
Chipping S=ovices and (i) certificate issued by M/s. MNK & Co about payment of

=rvice ta. “r- transportation of goods by vessels MY SSI Pride and MV TS Delta. |

ot 0 the said certificates issuad by M/s MNK & Co, it is mentioned that

‘=& &0 ~oe paid by them in respact of transportation of goods imported by

= Anpellant However = Appellant has not produced any invoice issued by M/s

iz Shipping Sarvice to M/s MNK & Co. In absence of such an invoice, it is not

= b0 co~firm that w2t was pzid by M/s Asia Shipping Service was in respect

‘z= ~=v an ncean fr2ight service and pertaining to import made by the

srellant ¢ ozien find that liability to pay service tax on ocean freight at the

“rtersl = vsas on Shinoing Line’s agent in terms of Notification No. 3/2017-5T

-

[

1717717 The App:llant has not produced any evidence to the effect that

7z ©hienira Servic2:, who was reportedly foreign Shipping Line's agent, has

c-momeed cervice tie from their Shipping Lin2 or any other person. |,

=nc the mz*ter to the r2fund sanctioning authority to process the
-l ~fresh on thiz issue with 2 direction to the Appellant to produce the

evidences =5 discussed supra before the refund sanctioning

How | examine whether unjust enrichment is applicable in the present case

ar not.

| tind that the refund sanctioning authority held that the refund claim

ailed the cest of unjust enrichment by observing that Chartered Accountant’s

“ertith

sat s

2= 5 pet a conclusive proof of having not passed on duty of incidence to

ustor =72 znd that it i the incidance of duty and not duty as such which is

"€l 20 —= shown to hzve not been passed on from the sale records, balance

" arhzr related re-ords. On the other hand, the Appellant has contended
Turrnished zvidence to the effect that the amount of tax for which
‘aimad by it was not recovered by it from its customers and was

= roz2tvable in its books of accounts, however, the refund sanctioning
“ot considsred the sam2, The Appellant further contended that
-auntant cecrificate is t~ be given due evidentiary value especially
t2x which [ alleged by the Revenue to have been recovered from
raflected in hzlance sheet of the Appellant as loan and advances

‘om the Depzriment.
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Appeal No: V2N 2GDM2021

9.0 1 have examined CA certificate dated 22.10.2020 issued by M/S 50G &
Associates contained in appeal memorandum, wherein it has been certified that
ncidence of service tax of Rs. 36,64,387/- has not been passed on directly or
wdirectly oo any person ard that the said amount has been shown as ‘service tax
recove-ztle” in the books of accounts of the Company. | find that in the said
c=rtifinate it iz not mentionad in which year the service tax amount was shown
P oreccet's in books of accounts of the Appellant. |, therefore, direct the
woellset b2 craduce copies of Balance Sheet of relevant period before the refund
sotitmimr auothority in 20 novo proceedings. The de nove order shall be passed

“fter o1~ =49 the princinles of natural justice.

. Invi=w of above, | set aside the impugned order and dispose the appeal by

way of remeand for de novo proceedings.
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