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Appeal No: V2/1/EA2/GDM! 2021

:: ORDER-IN-APPEAL ::

The Assistant Commissioner, CGST Division, Mundra has filed the present
Appeal No. V2/01/EA2/GDM/2021 in pursuance of the direction and authorization
issued by the Commissioner, Central GST & Central Excise, Gandhidham
(hereinafter referred to as "Appellant Department’) under Section 35E(2) of the
Central Excise Act, 1944 (hereinafter referred to as ‘Act’) against Order-in-
Original No. 05 & 06/Mundra/C. Ex/refund/20-21 dated 14.10.2021 passed by the
Assistant Commissioner, CGST Division: Mundra (hereinafter referred to as
‘Refund Sanctioning Authority’) in the case of M/s Jindal Saw Limited (Integrated

Pipe Unit), Village: Samagogha, Taluka - Mundra Kutch (hereinafter referred to as
‘Respondent’).

2. The facts of the case, in brief, are that the Respondent had imported
raw materials under various Bills of Entry without payment of duty under
Advance Licenses. They have used raw material into manufacture of their
finished goods to meet their export obligation and they have applied to DGFT
for redemption of Advance Licenses. Subsequently, the Respondent have paid
duties foregone by making payment of Basic Customs Duty(BCD) of
Rs.4,76,761/-, Countervailing Duty(CVD) of Rs.8,93,848/- and SAD of
Rs.3,22,929/-, along with interest vide two Challans Mos. 2679 and 2860 both
dated 06.03.2020. The Respondent has filed refund claims of Rs.12,16,777/- in
respect of CVD and SAD paid by them. After scrutiny of refund claim, the
refund sanctioning authority sanctioned the refund claim of Rs.12,16,777/- under
Section 142 of CGST Act, 2017 and also under Section 11B of Central Excise Act,
1944 to the Respondent vide the impugned order.

3. The impugned order was reviewed by the Appellant Department and appeal

has been filed on various grounds, inter alia, as below:-

(i) That on examination of the records submitted by the Respondent
available with the jurisdictional Assistant Commissioner, it was observed
that export obligation has not been fulfilled by the Respondent as
detailed below:

Import Qty. Export Qty. | Actual Export ‘ Short Export

(MTs) (MTs.) (MTs) (MTs)
Advance 1201.000 1143.8200 |
License No. :
0510399755 ‘
dated
19.09.2016 — S .
Import/Export 1191.8600 1135.1151 | 1126.265 |  8.8501
Obligation | ]

“In view of the above, the Respondent having not fulfilled the export
tion, they have rightly suffered the Customs duty because of duty
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Appeal No: V2/1/EAZ/GDM/ 2021

free import;

(ii) That they relied upon the decision of Tribunal Chennai in the case
of M/s. Servo Packaging Ltd. Vs. Commissioner of GST & C. Ex.
Puducherry reported in 2020 (373) ELT 550 (Tribunal Chennai) wherein
it has been held that refund of CVD and SAD of imported inputs under
Advance authorization and gone into manufacturing of goods meant for
export not taken place is not admissible. In the said judgement, the
Tribunal observed that there is no dispute that paragraph 4.50 of HBP
(Handbook of Procedures) prescribes the payment of Customs duty and
interest in case of bonafide default in Export Obligation (EQ) which
reads as under;

“(a) Customs duty with interest as notified by DoR to be
recovered from Authorization holder on account of regularization
or enforcement of BG/LUT, shall be deposited by the
Authorization holder in relevant Head of Account of Customs
Revenue i.e. “Major Head 037 — Customs and Minor Head 001 -
Import Duties™ in prescribed TR Challan within 30 days of demand
raised by Regional/Customs  Authority/Customs  Authority
immediately. Exporter can also make suo moto payment of
Customs Duty and interest based on selffown calculation as per
procedure laid down by DoR”

(ii.} That the availability of CENVAT paid on inputs despite failure to
meet the export obligation may not hold good here since firstly, it was a
conditional import and secondly, such import was to be exclusively used
as per FTP; that such imported inputs cannot be used anywhere else
but for export and hence claiming input credit upon failure would defeat
the very purpose/mandate of the Advance License; that hence claims as
to the benefit of CENVAT just as a normal import which is suffering duty
is also unavailable for the very same reason, also since the rules /
procedures / conditions governing normal import compared to one under

Advance Authorization may vary because of the nature of import’

(iii)  That the import which would have normally suffered duty having
escaped due to the Advance License, but such import being a
conditional one which ultimately still unsatisfied naturally losses the
privileges and the only way is to tax the import. The governing
Notification No. 18/2015 Paragraph 2.35 of the FTP which requires
execution of bond etc. in case of non-fulfillment of export obligation
and paragraph 4.50 of the HBP read together would mean that the
Legislature has visualized the case of non-fulfillment of export
obligation, which drives an claimant to paragraph 4.50 of the HBP

whereby the payment of duty has been prescribed in case of bona fide
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) Appeal No: V2/1/EAZ/GDM/2021

default in export obligation, which also takes care of voluntary
payment of duty with interest as well; that admittedly the inputs
imported have gone into the manufacture of goods meant for export,
but the export did not take place; that the Respondent could have
availed the Cenvat Credit but would not ipso facto give them any right
to claim refund of such credit in case with the onset of GST because

CENVAT is an option available to an assessee to be exercised. -

(iv)  That therefore, the impugned order allowing the refund of CVD
and SAD of Rs.12,16,777/- without ascertaining the facts that the
subject issue does not pertains to excess imports but rather it pertains
to short exports against actual quantity imported and subsequently non-
fulfillment of export obligation is erroneous and not in consonance with
law.

4. The Respondent vide letter/cross objection dated 25.05.2021 submitted that
the departmental appeal deserves to be dismissed on the following grounds:

(i) That the impugned order correctly narrated the facts and therefore,
the amount is refundable to the them according to Section 142 (6)(a) of
CGST Act, 2017,

(ii) that the facts of the decision of Tribunal in the case of M/s. Servo
Packaging Limited as relied upon by the department, are different from the
facts of the Respondent; that it was not case of the respondent where the
differential duties are payable only on account of non-fulfillment of export
obligation but it was the case where at the time of import the norms have
not been fixed in SION and the import was made on technical expertise
basis and subsequently applied for fixation of norms, therefore, the

judgement relied upon by the department is not relevant in their case.

(iii)  That it was not case where the respondent has imported the inputs in
excess; that there are only one or two inputs where the inputs were
imported in excess of the export obligation fulfilled and that too it was very
meagre quantity i.e. 0.78% of the total quantity of import which could not be
utilized and hence, the respondent suo-moto discharged the duties;.

(iv)  That in another case, out of import of 13 inputs only two inputs
where there was an excess import to the tune of 5% and 11% and the
respondent without waiting for the notice from DGFT, bonafide deposited
the duties along with interest as applicable; that in this case norms

committee fixed norms only after the inputs were imported;
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(v) That in terms of Para 4.15 of the Hand Book of Procedure the
respondent is allowed to import of goods by giving an undertaking where

the norms are not fixed by the norms committee;

(vi) that in terms of Para 4.09 of FTP, the minimum value addition is
15%;

(vii)  That this is not case where any DGFT personnel or any Customs
personnel has detected and only then the respondent has deposited the
tax, it is the case where the respondent suo-moto calculated and deposited
the tax along with interest which proves the bonafide of the respondent and
therefore, this is fit case where the refund has rightly allowed by the
Assistant Commissioner;

Personal hearing in virtual mode was held on 15.11.2021. Shri K. C. Gupta,

Head Indirect Tax, and Shri Baldev Dewan, DGM, Indirect Tax, have attended the

personal hearing on behalf of the Respondent and reiterated the submissions

made in cross-objection to appeal. They further stated that they would make

additional written submission.

5.1 The Respondent vide their mail dated 30.11.2021 submitted additional

submission wherein it has been contended as under:

(i) That there is no short fall for fulfilment of export obligation against
both advance authorisations as the export obligation has been fulfilled in
terms of value but there is a short fall in terms of export of quantity under
advance authorisations and that too for a very meagre quantity and the

same can be regularized by making the payment of duty along with interest;

(i) That Para 4.49 of Handbook of Procedure states that in case there is
any default on account of import/export the same can be regularized by

making the differential duty; they quoted relevant portion of para 4.49;

(iii)  That authorisation holders liable to pay Customs Duty + SAD along
with interest on the export imports/all imports would have been eligible to
avail Cenvat Credit of the CVD and SAD paid at the time of closure of the

advance authorisation license.

(iv)  That upon the introduction of GST with effect from 01.07.2017, the
levy of CVD and SAD of Customs were subsumed into GST and IGST was
levied in its place; that the advance authorisations scheme was, however,
not amended to require imports to pay IGST instead on CVD and SAD at
the time of closure of their licenses; that leads to a situation where they

required to discharge CVD and SAD but they unable to claim Cenvat
Page 6 of 9



- Appeal No: Y2/1/EAZ/GDM/ 2021

Credit; that there is no provisions under GST law for availing credit of CVD
and SAD and therefore, they filed refund claim which is permissible under
Section 143 CGST Act, 2017.

(v)  That Section 142 of CGST Act, 2017 prescribes miscellaneous
transition provisions which provides every claim for refund of Cenvat Credit
claimed under the existing law shall be disposed if in accordance with the
provisions of the existing law itself and therefore, they applied for refund of
CVD and SAD as per the existing law:

(vi)  That admitted fact remains on record is that the entire customs duty
with respect to the inputs imported by them stands fully deposited by them
along with interest; that these admitted facts are sufficient to hold that they
became entitled to avail Cenvat Credit of the CVD/SAD paid by them on the
imported inputs in terms of Rule 3 of Cenvat Credit Rules, 2004:

(vi) That as regards, the decision of Tribunal in the case of Servo
Packaging by the department, they submitted that the Tribunal observed
that the since the payment of duty was made due to non-fulfilment of export
obligations under FTP, the claim as to be benefit of Cenvat Credit by
treating the import as normal import is unavailable; that this view of the
Tribunal may not be legally correct as on payment of duty along with
interest, import made under the Advance Authorisation Scheme acquire the
same status as normal imports; that this however, only on obiter in the

judgement and therefore not finding;

(viii) That they relied upon the decision of Tribunal of Principal Bench,
New Delhi in the case of M/s. Flexi Caps and Polymers Pwvt. Ltd. Vs.
Commissioner, CGST and Central Excise Indore reported in 2021-TIOL-
611-CESTAT-DEL.

6. | have carefully gone through the facts of the case, the impugned order,
grounds of appeal filed by Department and cross objections and submission made
at the time of personal hearing and also additional submission made by the
respondent. The issue to be decided in the present appeal is whether the
impugned order allowing refund claim of Rs.12,16,777/-, is correct, legal and

proper or otherwise.

r £ On going through the records, | find that the respondent had imported
certain raw materials under Advance Licenses without payment of duties in pre-
GST period but since the Respondent could not fulfill their export obligation
against such import within stipulated period, they chose to forego the Advance
J..-:ge"me"ﬂ nefits and paid applicable Basic Customs duty, CVD and SAD after

a4 L e ’
_;':-“pﬂ';':glememiﬂ_ of GST i.e. 1.7.2017. Subsequently, the Respondent filed refund
& P || . Page 7 of 9




Appeal No: V2/1/EA2/GDM/2021

claims of Rs. 12, 16,777/- under Section 11B of Central Excise Act, 1944 read
with Section 142(3) of the CGST Act, 2017, in respect of CVD & SAD so paid.

8. The refund sanctioning authority allowed the refund claim on the ground
that the Respondent has paid duty on the excess goods imported on the
strength of the two advance licenses and while sanctioning the refund claim,
the refund sanctioning authority has taken recourse to the Section 142 of
CGST Act, 2017 and Section 11B of the Central Excise Act, 1944,

9. The Department-Appellant filed the present appeal wherein it has been
contended that the Respondent had not fulfiled the export obligation, they
have rightly suffered Customs duty because of the duty free import; that they
relied upon the decision of the Tribunal in the case of M/s. Servo Packaging
Ltd. V/s. Commr of CGST and Central Excise Puducherry reported in 2020
(373) ELT 550 (Tri. Chennai) wherein it has been held that refund of CVD and
SAD of imported inputs under Advance Authorisation and gone into
manufacturing of goods meant for export, but export not taken place is not
admissible; that the subject issue does not pertains to excess imports but
rather it pertains to short exports against the actual quantity imported and
subsequently results into non-fulfillment of export obligation and therefore the

refund is erroneous and not in consonance with the law.

10. The Respondent contended that after the implementation of GST Act
from 01.07.20217, the Cenvat Credit Rules, 2004 ceased to exit and therefore
they did not claim credit of tax paid relating to existing law and there is no
provision under GST Act to avail the credit of tax paid under the existing law as
credit under GST; that their refund is covered under Section 142(3) of CGST
Act, 2017; that they also submitted that Section 142 (3) of the CGST Act, 2017
provides that every claim for refund of Cenvat Credit claimed under the
existing law shall be disposed in accordance with the provisions of existing law
itself and therefore, they applied for refund of CVD and SAD as per the
existing law; that they also referred the Section 142(6)(a) of CGST Act, 2017

11. | find that the raw materials imported by the Respondent under Advance
Licenses Scheme in pre-GST period is not under dispute. Similarly, payment of
CVD and SAD on the said raw materials after 01.07.20217 is also not disputed.
The Respondent had filed refund claim under Section 11B of the Central Excise
Act, 1944 and Section 142 (3) of the CGST Act, 2017 in respect of CVD and SAD
paid on raw materials which were imported before 01.07.20217. The Respondent
has relied upon the decision of Tribunal, New Delhi in the case of M/s. Flexi Caps
and Polymers Pvt. Ltd. V/s. Commissioner, CGST and Central Excise, Indore
reported in 2021-TIOL-611-CESTAT-DEL wherein the identical matter has been
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Appeal No: V2/1/EAZ/GDM/ 2021

decided in the favour of the assessee in terms of the provisions of Section 142 of
the GST Act, 2017. However, | find that the decision of the Tribunal in the case of
M/s. Servo Packaging Ltd. V/s. Commr of CGST and Central Excise

Puducherry reported in 2020 (373) ELT 550 (Tri. Chennai) has not been
distinguished in the case of M/s. Flexi Caps and Polymers Pvt. Ltd., as relied
upon by the Respondent. It would be in the interest of justice that the facts of
the case in both the judgements be examined by the adjudicating authority and
decide their applicability to the present case.

12. In view of the above, | remand the matter to the refund sanctioning
authority with a direction to decide the refund claim of the Respondent afresh
considering both the aforesaid decisions and the applicability of the decision in

the case of M/s. Flexi Caps supra to the facts of the present case.

13. | set aside the impugned order and dispose the appeal filed by the
Appellant Department by way of remand to refund sanctioning authority.

14,  odiaed gRIgol @1 T8 Uie BT FATer Iudied aiid o faa o € |
14. The appeal filed by the Appellant is disposed off as above.
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