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Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkot.

3rc-{ qrf,m/ rils ing-tr/ Bcr5m/ {'-{rq-6 i{r5.6, iffiq s-c{ra cfq/ t-{rdr/Tq qd+flfr(,rri-+a / qrffirr / rri!fturqr Ercr

swftfu( qrt W qr?rr t SB'd, /
Arising out ofabove mentioned ol0 issued by Additional/loint/Deputy/Assistant Commissioner, Central Excise/sT / GsT, Rajkor

/ Jamnagar/ Candhidham :

aftoacf7rffi *r ar* \,ri trfir / N6me & Address of the Appellant/ Respondent : -

M/s.Jirdal Saw Ltd.(lntegrated Pipe Unit), Village. Samagogh4 Taluka- Mundra, Kutch (Gujarat)

iE{i,r(3i+q]taFir+tarF{ffifu4Tffit-rqq$fiMrrrfiI{r',r+qqs:r'fttarc{{r(ndrirr'
4Iy peison aggrieved by thrs Order-in-Appeal ftay file ar'appeal lo tle appropriate aurhorily rn the Iollo,,uing
way.

IEr qLEry-ccF ,rn \r{ s-{rdi lr^qrfiRr::rEmusrq[ $ sra lrqrr, 6-+rrT TFflir eJq 3rftrrxrrT,Ig44 +r ur4 358 + jrarrr ra
Ef{ qldtnrq, 1994 fi drrr 86 fi 3tfrrld Flfrtildd Trr{ 6l ?r rfi,dl E ,/

Appeal-to Custqms,.Excise & Service Tax Appellate Tribunal under Section 358 ofCEA, )g44 / Und.$ Section 86
of the Finance Act, 1994 an appeal lies lo:- ' '

flf{.rsr 1;qrcFjt {qQ51 {ff^q1q. +fl q-+, ffia r.'rr<r ,t"4 qs +rE-. arffi, -rrrrft+.q + Airq fi6, +Iz nia ; 2,
nrr' a," $,T, r'g H, + ff qrFr ?Iftn ri

The specral bench of Customs, Excise & Service Tax Appellatc Tnbunai o[ West Block No. 2, R.K. Puram, New
Delhi in a.ll matters relating to ilassificatron and vatuati6i.

:1rr+.vffi1^t 1a1! gnrq q effi + r+r+ ;)u qS qS+ +Erufa +ffc Tins Eq qi ie6 sffiq '{1.rritrn'ur tffitfrctsq eHtq fif8-dr,,Hatu T{, {Eqr+l r{r 3rirrql }r {El"rr4 - 3l o o frd 61 rril artft r/

TQ the Wqst regiona.l bench of Cusloms, Excise & Service Tax Appellate Tribunal (CESTATI at. 2"" Floor,
Bhau mali BhawEn, Asarwa fuimedabad- 3800 l6in . ase of appeals o thdi than as mentionid rn par h- I la) abor"

xtrra 'rqrltf+-,or-$-ag$ lTfq Elfi E.i in ft(i#q -rrqri gFs Lq-ffm)1M, zOO I , h-ft{q 6 L , h Fqift- F6q ril
ctr, EA-3 6t sR vt ql q Eq FFqr Tl?r s.ltis r E{4 q 6{ fr 6c ts clil fi EiTE. :r#i T(cr< sF6 *i {trr.qM +i cft 3ilr l{r rrcr

sct{r, fic s {rq gr r{t ,5 crlr Eqq-ifi tro qrq rqq {fi !tr{r s0 {rq 6'rq t qF+? d_rqcr ],Q00/.6q4, s,000/ n.r4
3i'qr{r 10.000/- tq'{ +r fiqlt.( q{r ,r-+ +l ylil qTtr +,tr Flullt gI;{ FI qrrdrl. {EttI( *fi=ttq :{mrFl+?!r +t errEr + {Frr+
fqeR + TI{ t ftlft {t sr4P,r++ H} t+ rnr qrt iqiG.d t+ erk aRrhqr irrir qrfu r q;iftrr gr'e 6r rrrrdn. tfi # Tq
[qr^;t frfl vrftq q-{r iidfoa dr+4q 'rrqrfijrrq fi ,nw ftra ti -r,n qfter t* 3rt+) } ftn qr+++-q{ t irE sob/. F'r" qr
rftnTrn ,lq TqI qir{T Etrn t/

The aDDeal to the ADDellate Tnbunaj shall be filed in ouadruDlicate in form EA-3 / as Drescribed under Rule 6 of
CenLrAI Excise lAddealt Rules. 2001 and sha.Il bt accomoa.nied asainst one wtich at least should be
accomDanied bv" a fee ilf Rs. 1.000/- Rs.5000/-. Rs.m.000/- where amount of dutv
demanil / interest /Denaltv /refund is uDto 5 Lac..'5l,ac to 50];c and above 50 I-ac resDectivelv in the form df
crossed bark drdlt in faidur of Asst. Recistrar of branch of anv nominated Dubhc sector bank ofthe olace lvhere
the bench of arv nominated oubuc se-ctor banl< of tle Diate where tlri bench of the Tribunal is srtuated.
Application maddfor gant of sfay shall be accompanred by a fee of Rs. 500/-

qr& +'<* ff arfte I
Date olissue:
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(B)
yffrq;qrtrftrt{sr * EFeT 3r+{ B-fr {fuF-{c 1s94 + ?rrr 8611) +'ritrid +{rt( I:lqq{r+ 199a. + Fi-{q 9r r) + {f, FEritad
vsr s T -s l'qR cftd { ff qr'qi ft r.{ Tq+'epr B-q int{r } Bta ir+q ff rrfi *. Tsfr nFi srE i i"{c sit'rrrc i !-s rid
!-{rFrd ffi qrBE) aiR s<i t +q t rc !.6 yR * qrq. lri t-+rr< fi qtq ;qrq ff cAr 3itt rrnqr rrqr qc'tfl.6crr's flis q-r r+
6q,s fld-rqqd (o qre. IqqrrF 3i"sr so qrc wq q ij}t l-A Fc,r -],0ob/:6q}, s,ooo/- ?qi^qr{r -10,000 /: rI}^6r F-qt+{
TrrT arEE +t ctd Fr[ F{ I FrulRi sr;:F {T q[ T. EE-tdiT 3TttFltrr r{rqTTdrFa0r +i rnqT 6, ERrT$ Iti-€R + {rc q FFm qT qlqln-{fi
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l}-r 3riuin-Tc rs94 +;l ur.r 8r, +r 3c-urflrn 12) qd(2Al s ti id 
"i 

fi rrfl 3T.irr. ffirrr tr{c-{l+i, 1994, + ldqq 9(2) (,E
gtzAl * rB-d F;rtF. yq{S.T.-7 t ff Tr q}nft qd T+6 riTq 3{rrm,:rdra TFlr? ef"6 li.T {r{61afr;. iffii r<r< 5o an-

'r ra qriqr 4r cM dqq +t rrrt t r.+ cfr Fc-rFr a-ff srG(n 3lr. vr{m Er.r {6rq-6 -{rq'6 iirFr 3qr{i6, ir+lq 3fl'lz etF+ '

i-{rn, + 3Ttrfq,qrfifld-fisr'+ rr+d.J 6'i 6r Fiirr iiar} qrin 6 -cft fr qpi } irc-r.-ff r t I
The e;Deal under sub section l2l and l2Al of t}le section 86 the Finance Act 1994, shall be liled in For ST.7 as
orescirbed under Rule 9 (21 & 9l2Al of ihe'Servrce Tax Rules, 1994 and shall be accompanied by a copy of order
bf Commissioner Central Excisi oi Commrssioner, Cenua.l Excise {Appeals) (one of which sha.u be a cgrtified
.oovl and coDv of l}Ie order oassed bv t}re Commissroner authorizinq the Assistant Corurussroner or Deputy
Co'rirhrssrondiof Cengal Excise/ Service Tax to file the appeal before ihe Appellate Tribunal
Tirqr er6 ffiq r.crd cr6 !?i iffi6( {ffic yrftr+-q tfr€zt + cR 3T,iiqt + qrq+ d Adrq raqrd et6 3lt*Fl{c 1944 *t tI.rI
rs,,ol. hi nffH+lq if*ftcq rss+ff ra 83 + ,{"{n iqrfr + fi qFr & rtl. Eq 3IA,r-} c? 3#l'+q nft}6?s[t

"+e 
ra erq rerd arqii?r 6{qd + 10 qftffi rloqo). Tq qFr qs rrdr"r ffi{d t. qr qqt+t, ra }q-{ {ct{r ffir t, 6r

q,rrn ft'cr Tn. aert ft; ,* 6 ,;6,ia mr i* Tri srfr qffi4 +q rrft aq rirE xW t ,rf}+ rir
idrq r.qrq qfa-G ir{r6, + ,Tt-a 'qirr frq rrq 0J6" i Fs ,nftn a

hl urrr 1 I B16 3Frrn -6c
i'ir irris qql ft 4 rt rrmd {-i,]
irtir t-aiz qqr Frmr*fi h F-cq o h ,?rfu tq -6'c
.Eit re B qq trrrr * c-r+rra ffirq (4. 2) 3{ftrF s-q 2014 + xl.q'+ T.i Fnfi 3rffiq 9.Ifti6r,1} qc1r fusrrftfl-{
errrr rfr tti ar{rq fr em rff drtrl

For an aDDeal ro ba f ed before'rhe aESTAT, under Secuon 35F of the central Excise Act, 1944 which is a.lso

made aoirlicable to Senrce Tax under Section 83 of the Finance Act, 1994, an appeal agarnst tlDs order shall lie
betore th'e Tribunal on Dayment of l0p/o of the dr.rty demanded where duty or duty and pena.lty are in dispute, or
penalry, where penalty'aIone is in drspute. provlaled *le amount of pre dFposit payable would be subjecr to a
ceiLns of Rs. IO Crores." Under Cenlial Exclse and Sew)ce Tax,'Duty Demanded" shall include :

h) amount delermmed under Secuon I I D;
liil amount oferroneous Cenvat Credlt taken;
liril amount oavable under Rule 6 ofthe Celvat Credit Rules

- 
"r"rriteit 

furlher that thd orovisions of ttris Section shall not aDDIv to re stay app,rcation and appeals
pendin d before any appellate au *ronty pflor ro the commencement of Lfia Finance (No.2) Att, 201 4 - '

qrcc rctn ffitror qrt<t 
,

Revislott aDD'llcatlon to Gqvertrment af Irldla:
rq iitri +-ffiF+i-ffiGr- qrir;ft il, Eft iicrc {q {R}-R'{c,l-99a -# urrr 3sEE + -sq{qt(d-+ rilil-t:r;r.-qf{,
qr.{ qE z,-fi-rierq Tr{frn ffi, fi{ riTr;rq. rrdF EErrr, frltt iffi{, fi{4 etc Ta-i, nTE qrll, Tg leHl- I 1000 I , fi FSq'r

JIIfl qTT*ITI /
A revisioh anolication lies to the ljnder Secretarv. to the Government of India. Revision AoDlication Unll
iviiiiiiiii,"iir i"'{a,iE.L-Deiirit 'e,ii tr-Rii,'enrid. i -ilobi.Iiieviir-D;;;EirilaG'i. parii';ni;;i'sti''eti.-MiiD;iiiir
I 1000 f, u nder Sectio4 3JEE ot the C EA I 944 in respeci of rhe follou,ing case, lbverned by fir st proviso to sub
secuon lt) of Secbon 35B ibid:

eE iFi+xT"iffia+.ffi HqH +nS HWil.mq ffi
Tg]1 116 q qtq 6 +trqr{ fi' qTq-n ct/
ln caie of any lots of goods, wtiere t}le loss occurs in trarsit from a faqtory to a warehouse or to another factory
or from one iraJehou5e to anoth.er dunng the course of processing of ti"e goods in a warehouse or in storage
whether in a factory or in a warehouse

\r.{-+ {r{. R{ Iy cr en.fi ffim +z $ r^rq:r frFrqinr t sTd 6g qrd q-r rr1 r€ iffiq rqr< tya * qc rfti4 + mri i,
7I firi $ trr FErr <rE qI efi sl Flllld fi rr{l ts, /
In case of ribate ofauw of excise on eooals eKooned to anv countrv or terrrtory outside lndia of on excisable
material used in the ma;lufacture of thE eoods *hich are exdoned to"any countrV or territory outside Indra.

qE TarrE erq i6r qrrrr{ ftq R-{I qr.i + {rrr. iqrm qr q.ra d qrdT ffi{ E'fl ,rfi ir i
In case ofqoodstxponed outside India expofl lo Nepal or Bhuian, without pallrlent of duty.

sftlfar.crclT.cre{qr6+rtrdra+ftqfisd6ffizrqrriA-{co?rs}Bltxrrerrri*a-recrqff'r€A+'iritqrirr
fi 3n4+ (3T+{) * eEr ftr 3Tfrft{q (a" z),1996 fr ur.r Io9 + rnr ft-+a ft rre {r,tq qrrfl qqrfiBff r. cr sii t cri-fr BC
,n ir7
Credit of anv duw allowed to be uulized towards oa!'ment of exclse dutv on fina.l oroducts under the Drovislofls
of thls Act oi (he-RLlles made there under such oid-er rs passed bv the 

-Commissioner (Appeals) on of a-fter, the
date appoinred under Sec. 109 of &e Finance (No.2) Act, ''l 998. "

rft xr-"c.? t' eI yCgI s!t{ q@r E,l\ sj, n ft-Hqrql4{ ea+ 114-e1ffi,2001, $ Flrc a + 3i!+d Qfftrz {, sa
,rEsI 6 q$qq $ 3 qrB 6 31 4-d 6t qrfi {ltRq l -,tr(liF qFrfi + qrq T..l qrE{r E 3Ittlcr qrqsr +,l A fitfi {r * 6i inFlt Sll*tr qFI

6rff,q rare rrq $flfi-w, lc44 ft urri i5.EE * a-da Blriftt rIfu fr 3rcrqfi h qreq * +. r. tn-6 ff yR dqr *i qrfi
sTrBql /
The above appLcatron shatl be made m duDlicate rn Form No. EA-8 as sDeclfred under RuIe. 9 of Central Excisc
(Appeslsl Rffes,2001 \r,i*rin 3 months from t]re date on which the drder soushr to be aDDea.led aeainst is
communicated and shall be accompanred by two copies each of the OIO and OrdFr-ln-ADDear.'lt shoula also be
acco{npanied.by a copy ofTR 6 Challan ev,?encrn8 payment of prescribed fee as prescribed under Sectron 35-
ELofCEA, 1944, undir Maior Head ofAccount. " -

r+ftror xrtfi 6 sra ffi{fufr Reiiftr qr,+ fi rerclft {r arfi qrf*q r

iili-,ian -+q f+ qe <qir qr rqi 6q EI'+ Fqt 2ool sr TrrfrE F$qr qrq srr. qR iEtr -6c \16 drq Fqi t rq[(r A A ?iq-n
I O0O - / 4it qrr.rr4 lrFqr qrtrr
The revrsioit aDphcatiorl shall be accompanred by a fee ol Rs. 2OOl- where the aEount mvolved in RuDees One
Lac or less analRs. 1000/- where the arilount m'iolved rs more Lhail Rupees One Lac.

qfeFai{rt,r } 6€.{n ltqet F {rrar( tift rrq-f {q 3rR,r t qq ,fq Fr Tlr1-{i rqq6 dir-+ Bar grrr^<rQtr r+"aw * fr 5q
,tt +I r{lfl qdt 6r{E {si 6 tiq qwtarH Tfi;nq Tfitt]-6,'rsl 6r !t 3r{riTtr { tq €t6r{ 6l trfi qr{fi i+'{r qrdr e I / ln cas'e
Lf the ordei covers various irmberi ol order. in Orieina.l', fee for each O.l.O strouta bi ;'aia il fi;'"6;;;;d
rnanner, norwithstandmg the fact that rhe one apDezl to the ApDellart Tribunal or the ohe aDDlication to ihe
Cerltral Go!,l. As the cas? may be, is f led to avdid scriptoria wdrk i.f excising Rs. I lakh fee'oT Rs. I00/- for

qqrEtLed arq.rlrq tFF 3rftftq-{, 19?5, t 3rtq+r-t } 3r{FR {( qa{r qrq F{rr{ qtar ff eft qr hEiftc o.so tci 5r ar{rfq
{f6 teFf,c qrfl BFfi sttecr /
One copv of applicatidn or O.l.O. as t}Ie case may be, 6nd the order of the adiudicatine authoritv sha.ll bear a
court fdd stamp'of Rs.6.50 as prescribed u nder Sctedule-l in terms of |}re Cour-t Fee Act) 975, as "amended.

fulllEf, €{ frc Eq qr{ isrf. 3{{dI qrqrOT,-IT (6Ft Efu Rrqrc-S, l9B2 ii qEr{ \ra rr{ dqftrd 1Ir!-A *
qTq]-q-d FGT qI{ Fr|f T 6T qF qT WIiI XFStliiT FF'qI 7rf[ tsI /
Attqqtion is also i4vited !o the lules cgver.rng tfresel;a! other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) fules, I982.

Tg 3rffiq qrflqrt Sr 3rttr efkq srG t {dfod qrq{, f{qd Btt r+{nq criurfr t ftq, ff ft{Ffu +{nrrE
wu/w.cbec.sov.in 6l tq F6? t r /
For the elaborate, de(ailedlnd latest pr-ovisjons relaung to filing of appeal to *le fugher appellate authority, the
appellanl mav refer to !he Departrnental website u,v/w.c'6ec.gov.'1n. "

.{{



Appeat No: V2/ 1/EA2/ GDM! 2021

:: ORDER-IN.APPEAL::

The Assistant Commissioner, CGST Division, Mundra has filed the present

Appeal No. v2l01lEA2lGDMl2021 in pursuance of the direction and authorization

issued by the Commissioner, Central GST & Central Excise, Gandhidham

(hereinafter refened to as "Appellant Department') under Section 35E(2) of the

Central Excise Act, 1944 (hereinafter referred to as 'Act') against Order-in-

Original No. 05 & 06/Mundra/C. Exlretundll}-21 dated 14.10.2021 passed by the

Assistant Commissioner, CGST Division: Mundra (hereinafter referred to as

'Refund Sanctioning Authority') in the case of M/s Jindal Saw Limited (lntegrated

Pipe Unit), Village: Samagogha, Taluka - Mundra Kutch (hereinafter refened to as

'Respondent').

2. The facts of the case, in brief, are that the Respondent had imported

raw materials under various Bills of Entry without payment of duty under

Advance Licenses. They have used raw material into manufacture of their

finished goods to meet their export obligation and they have applied to DGFT

for redemption of Advance Licenses. Subsequently, the Respondent have paid

duties foregone by making payment of Basic Customs Duty(BCD) of

Rs.4,76,7611, Countervailing Duty(CVD) of Rs.8,93,848/- and SAD of

Rs.3,22,9291-, along with interest vide two Challans Nos. 2679 and 2860 both

dated 06.03.2020. The Respondent has filed refund claims of Rs.12,16,7771- in

respect of CVD and SAD paid by them. After scrutiny of refund claim, the

refund sanctioning authority sanctioned the refund claim of Rs.12,16,7771- under

Section 142 of CGST Act,2017 and also under Section 11B of Central Excise Act,

1944 lo the Respondent vide the impugned order.

3. The impugned order was reviewed by the Appellant Department and appeal

has been filed on various grounds, inter alia, as below:-

(i) That on examination of the records submitted by the Respondent

available with the jurisdictional Assistant Commissioner, it was observed

that export obligation has not been fulfilled by the Respondent as

detailed below:

Short Export

8.8501

ln view of the above, the ResPondent having not fulfilled the export

,ffi , they have rightly suffered the Customs duty because of dttty

/

Actual Export
(Mrs)

lmport Qty
(MTs)

1143.82001201 .000Adva nce
License No

0510399755
dated
19.09.2016

1126.2651135."1 1511 1 91 .8600lmporUExport
Obligation

\.t

tro n
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Export Qty.
(MTs.)
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Appeal Not v2 / 1 / EM / GDM I 2021

free import;

(ii) That they relied upon the decision of Tribunal Chennai in the case

of M/s. Servo Packaging Ltd. Vs. Commissioner of GST & C. Ex.

Puducherry reported in 2020 (373) ELT 550 (Tribunal Chennai) wherein

it has been held that refund of CVD and SAD of imported inputs under

Advance authorization and gone into manufacturing of goods meant for

export not taken place is not admissible. ln the said judgement, the

Tribunal observed that there is no dispute that paragraph 4.50 of HBP

(Handbook of Procedures) prescribes the payment of Customs duty and

interest in case of bonafide default in Export Obligation (EO) which

reads as under:

(ii) That the availability of CENVAT paid on inputs despite failure to

meet the export obligation may not hold good here since firstly, it was a

conditional import and secondly, such import was to be exclusively used

as per FTP; that such imported inputs cannot be used anywhere else

but for export and hence claiming input credit upon failure would defeat

the very purpose/mandate of the Advance License; that hence claims as

to the benefit of CENVAT just as a normal import which is suffering duty

is also unavailable for the very same reason, also since the rules /

procedures / conditions governing normal import compared to one under

Advance Authorization may vary because of the nature of import'

(iii) That the import which would have normally suffered duty having

escaped due to the Advance License, but such import being a

conditional one which ultimately still unsatisfied naturally losses the

privileges and the only way is to tax the import. The governing

Notification No. 18/2015 Paragraph 2.35 of the FTP which requires

execution of bond etc. in case of non-futfillment of export obtigation

and paragraph 4.50 of the HBP read together would mean that the

Legislature has visuatized the case of non-futfi[[ment of export

obtigation, which drives an claimant to paragraph 4.50 of the HBP

whereby the payment of duty has been prescribed in case of bona fide

'.i r r
:i:'f .--.,',,-.-..'l

/\J

Page 4 of 9

"(r) Customs dlrty with interest as notified by DoR to be
recovered from Authorization holder on account of regularization
or enforcement of BG/LUT, shall be deposited by the
Authorization holder in relevant Head of Account of Customs
Revenue i.e. "Major Head 037 - Customs and Minor Head 001

Import Duties" in prescribed TR Challan within 30 days of demand
raised by Regional/Customs Authority/Customs Authority
immediately. Exporter can also make suo moto payment of
Customs Duty and interest based on self/own calculation as per
procedure laid down by DoR"

b
4,.



Appeat No: V2/ 1/E,\2/GDM/2O21

default in export obtigation, which atso takes care of voluntary
payment of duty with interest as we[[; that admittedty the inputs
imported have gone into the manufacture of goods meant for export,

but the export did not take ptace; that the Respondent coutd have

avaited the Cenvat Credit but woutd not ipso facto give them any right
to claim refund of such credit in case with the onset of GST because

CENVAT is an option avaitabte to an assessee to be exercised.

(iv) That therefore, the impugned order allowing the refund of CVD

and SAD of Rs. 12, 16,777l- without ascertaining the facts that the

subject issue does not pertains to excess imports but rather it pertains

to short exports against actual quantity imported and subsequenfly non_

fulfillment of export obligation is erroneous and not in consonance with

law.

4. The Respondent vide letter/cross objection dated 25.05.2021 submitted that

the departmental appeal deserves to be dismissed on the following grounds:

(i) That the impugned order correctly narrated the facts and therefore,

the amount is refundable to the them according to Section 142 (6)(a) of

CGST Act, 2017;

(iii) That it was not case where the respondent has imported the inputs in

excess; that there are only one or two inputs where the inputs were

imported in excess of the export obligation fulfilled and that too it was very

meagre quantity i.e.0.78o/o of the total quantity of import which could not be

utilized and hence, the respondent suo-moto discharged the duties;.

(iv) That in another case, out of import of 13 inputs only two inputs

where there was an excess import to the tune of 5% and 11% and the

respondent without waiting for the notice from DGFT, bonafide deposited

the duties along with interest as applicable; that in this case norms

committee fixed norms only after the inputs were imported;

:--.
ts{;

Jl
.d

al.
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(ii) that the facts of the decision of Tribunal in the case of M/s. Servo

Packaging Limited as relied upon by the department, are different from the

facts of the Respondent; that it was not case of the respondent where the

differential duties are payable only on account of non-fulfillment of export

obligation but it was the case where at the time of import the norms have

not been fixed in SION and the import was made on technical expertise

basis and subsequently applied for fixation of norms, therefore, the

judgement relied upon by the department is not relevant in their case.

I
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(v) That in terms of Para 4.15 of the Hand Book of Procedure the

respondent is allowed to import of goods by giving an undertaking where

the norms are not fixed by the norms committee;

(vi) that in terms of Para 4.09 of FTP, the minimum value addition is

15o/o',

(vii) That this is not case where any DGFT personnel or any Customs

personnel has detected and only then the respondent has deposited the

tax, it is the case where the respondent suo-moto calculated and deposited

the tax along with interest which proves the bonafide of the respondent and

therefore, this is fit case where the refund has rightly allowed by the

Assistant Commissioner;

5. Personal hearing in virtual mode was held on 15.1'1.2021. Shri K. C. Gupta,

Head lndirect Tax, and Shri Baldev Dewan, DGM, lndirect Tax, have attended the

personal hearing on behalf of the Respondent and reiterated the submissions

made in cross-objection to appeal. They further stated that they would make

additional written submission.

5.1 The Respondent vide their mai! dated 30.11.2021 submitted additional

submission wherein it has been contended as under:

(i) That there is no short fall for fulfilment of export obligation against

both advance authorisations as the export obligation has been fulfilled in

terms of value but there is a short fall in terms of export of quantity under

advance authorisations and that too for a very meagre quantity and the

same can be regularized by making the payment of duty along with interest;

(ii) That Para 4.49 of Handbook of Procedure states that in case there is

any default on account of imporUexport the same can be regularized by

making the differential duty; they quoted relevant portion of para 4.49;

(il) That authorisation holders liable to pay Customs Duty + SAD along

with interest on the export imports/all imports would have been eligible to

avail Cenvat Credit of the CVD and SAD paid at the time of closure of the

advance authorisation license.

(iv) That upon the introduction of GST with effect from 01.07.2017, the

levy of CVD and SAD of Customs were subsumed into GST and IGST was

levied in its place; that the advance authorisations scheme was, however,

not amended to require imports to pay IGST instead on CVD and SAD at

the time of closure of their licenses; that leads to a situation where they

quired to discharge CVD and SAD but they unable to claim Cenvat
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credit; that there is no provisions under GST rarv for avairing credit of cVD
and sAD and therefore, they fired refund craim which is permissibre under
Section 143 CGST Act, 2017.

(v) That Section 142 of CGST Act, 2O1Z prescribes miscellaneous
transition provisions which provides every claim for refund of cenvat credit
claimed under the existing raw shal be disposed if in accordance with the
provisions of the existing raw itserf and therefore, they appried for refund of
CVD and SAD as per the existing law;

(vi) That admitted fact remains on record is that the entire customs duty
with respect to the inputs imported by them stands fully deposited by them

along with interest; that these admitted facts are sufficient to hold that they

became entitled to avair cenvat credit of the cvD/sAD paid by them on the

imported inputs in terms of Rule 3 of Cenvat Credit Rules, 2004;

(vii) That as regards, the decision of Tribunal in the case of Servo

Packaging by the department, they submitted that the Tribunal observed

that the since the payment of duty was made due to non-fulfilment of export

obligations under FTP, the claim as to be benefit of Cenvat Credit by

heating the import as normal import is unavailable; that this view of the

Tribunal may not be legally correct as on payment of duty along with

interest, import made under the Advance Authorisation Scheme acquire the

same status as normal imports; that this however, only on obiter in the

judgement and therefore not finding;

(viii) That they relied upon the decision of Tribunal of Principal Bench,

New Delhi in the case of tt/is. Flexi Caps and Polymers Pvt. Ltd. Vs.

Commissioner, CGST and Central Excise lndore reported in 2021-f ,oL-

611.CESTAT-DEL.

6. I have carefully gone through the facts of the case, the impugned order,

grounds of appeal filed by Department and cross objections and submission made

at the time of personal hearing and also additional submission made by the

respondent. The issue to be decided in the present appeal is whether the

impugned order allowing refund claim of Rs.12,16,777l-, is correct, legal and

proper or otherwise.

7. On going through the records, I find that the respondent had imported

certain raw materials under Advance Licenses without payment of duties in pre-

GST period but since the Respondent could not fulfill their export obligation

against such import within stipulated period, they chose to forego the Advance

nefits and paid applicable Basic Customs duty, CVD and SAD after

!e.ms

(,t

of GST i.e. 1.7.2017. Subsequently, the Respondent filed refund
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claims of Rs. 12,16,777l- under Section 11B of Central Excise Act, 1944 rcad

with Section 142(3) of the CGST Act, 2017, in respect of CVD & SAD so paid.

8. The refund sanctioning authority allowed the refund claim on the ground

that thb Respondent has paid duty on the excess goods imported on the

strength of the two advance licenses and while sanctioning the refund claim,

the refund sanctioning authority has taken recourse to the Section '142 of

CGST Act, 2017 and Section 118 of the Central Excise Act, 1944.

L The DepartmenlAppellant filed the present appeal wherein it has been

contended that the Respondent had not fulfilled the export obligation, they

have rightly suffered Customs duty because of the duty free import; that they

relied upon the decision of the Tribunal in the case of M/s. Servo Packaging

Ltd. V/s. Commr of CGST and Central Excise Puducherry reported in 2020

(373) ELT 550 (Tri. Chennai) wherein it has been held that refund of CVD and

SAD of imported inputs under Advance Authorisation and gone into

manufacturing of goods meant for expo(, but export not taken place is not

admlssible; that the subject issue does not pertains to excess imports but

rather it pertains to short exports against the actual quantity imported and

subsequently results into non-fulfillment of export obligation and therefore the

refund is erroneous and not in consonance with the law.

10. The Respondent contended that after the implementation of GST Act

from 01.07.20217, lhe Cenvat Credit Rules, 2004 ceased to exit and therefore

they did not claim credit of tax paid relating to existing law and there is no

provision under GST Act to avail the credit of tax paid under the existing law as

credit under GST; that their refund is covered under Section 142(3) of CGST

Act, 2017; that they also submitted that Section 142 (3) ot the CGST Act, 2017

provides that every claim for refund of Cenvat Credit claimed under the

existing law shall be disposed in accordance with the provisions of existing law

itself and therefore, they applied for refund of CVD and SAD as per the

existing law; that they also referred the Section 142(6)(a) of CGST 4ct,2017

,{l ;t'i

!t
$,\b

di

11. I find that the raw materials imported by the Respondent under Advance

Licenses Scheme in pre-GST period is not under dispute. Similarly, payment of

CVD and SAD on the said raw materials after 01.07.20217 is also not disputed.

The Respondent had filed refund claim under Section 1 1B of the Central Excise

Act, 1944 and Section 142 (3) oI the CGST Act,2017 in respect of CVD and SAD

paid on raw materials which were imported before 01 .07.20217. The Respondent

has relied upon the decision of Tribunal, New Delhi in the case of M/s. Flexi Caps

and Polymers Pvt. Ltd. Vis. Commissioner, CGST and Central Excise, lndore

reported in 2021-TIOL-611-CESTAT-DEL wherein the identical matter has been

t .si.i

")li\\.
L_.,'

Page 8 of 9



Appeal No : VZ / 1 / EA2 / GDM / 2021

decided in the favour of the assessee in terms of the provisions of Section 142 of

the GST Ad, 2017. However, I find that the decision of the Tribunal in the case of

Mis. Servo Packaging Ltd. V/s. Commr of CGST and Central Excise

Puducherry reported in 2O2O (373) ELT 550 (Tri. Chennai) has not been

distinguished in the case of M/s. Flexi Caps and Polymers Pvt. Ltd., as relied

upon by the Respondent. lt would be in the interest of justice that the facts of

the case in both the judgements be examined by the adjudicating authority and

decide their applicability to the present case.

12. ln view of the above, I remand the matter to the refund sanctioning

authority with a direction to decide the refund claim of the Respondent afresh

considering both the aforesaid decisions and the applicability of the decision in

the case of Mis. Flexi Caps supra to the facts of the present case.

13. I set aside the impugned order and dispose the appeal filed by the

Appellant Department by way of remand to refund sanctioning authority.

14.

14.

orffi ani ed at q{ erfro or frqrRr sq{im atb t frqr qrm t r

The appeal filed by the Appellant is disposed off as above
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