(A

i)

(i)

i)

iB)

- (o) T Waﬁ@ﬁmvm&rﬁw T
0/0 THE COMMISSIONER (APPEALS), GST &CENTRAL EXCISE

et 71,5 wa & =9 / 2™ Floor, GST Bhavan

T #1447 772 / Race Course Ring Road

TSI / Rajkot — 360 001
Tele Fax No. 0281 - 2477952/2441 142Ema1l commrappl3-cexamd(@

R A DIN-20211264SX0000000A41
et/ T ‘| T
i o WA H [ ECIR T
Appesi [File Mo, .10, No. Date
V2100/GDM/Z019 06/C2019-20 24-06-2019

AT e FwAT(Order-In-Appeal No.):
KCH-EXCUS-000-APP-260-2021

sraer 51 R
Date of Order: 01.12.2021 pibibandaliind 02.12.2021
[ate of issue:

el gaTe, s (ardte), T g mifEE
Passed by Shri Akhilesh Kumar.Commissioner (Appeals),Rajkot

HIT A YT AT, IR, WETOF MY, T Ty e Swmeae] naRarec et [ s o g
FrefafinT ot qm s & g

Arising out of above mentioned 010 [ssued by Additional/Joint/Deputy /Assistant Commissioner, Central Exciee/ST / GST, Rajkot
/ lamnagar / Gandhidham :

sfterwatasfmdt 1 s oF 997 /Name & Address of theAppellant&Respondent -

M/s. PSL Limited (Plot No. 4 & 5), Sector 12B, Post Box No. 113, Gandhidham, Kutch.

TR wrEsr(sie) 7 sriiw s i Al ot Trﬁwﬂ J i & s arfter =ToT v oA 21
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authorty in the lollowing
way.

% 1994TWHRTW#E?:$ T TP 6 AMUTSOR 1944 %1 97T 358 F i

OP to Custums, ise & Serﬂm Tax .ﬁppu]tmt Tribunal under Section 358 of CEA, 1944 | Under Section 86
Act, 1 an appe

R T At FeatT I #Harey it sy § B Jis, 3 =
WL Wﬂmwlf e - ' s

The special berich of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK, Puram, New
Delhi in all matters relating to classification and valuation,

) & e it e o s g e s g e e s (e
ool D e B o A e A T ik Dol et
T e S T e B
3 0 HT E ﬂ&‘%ﬂ'{ su 0/-
ﬁmﬁ%m A mh%ﬂzmwﬂ

‘Ihegaj:real to the Ap ellate Tnhun shall be filed in quadruplicate in form EA-3 / asuR.lresm'bed under Rule & of

gﬂp :all Dli]] I; m:cnmp&m d Ega.mat % ich_at least should be

ccn pamcgd K. a]tcff t' d Rf- i La - t : ? b 10 % w -.-n:u amount uf
e y/re n is 0 C. [ cu ¢ and a ave vely |

russe aﬂ J :}{Eg a\rfrur u Asst, Registrar of br }r nominate ql;a cky PtH1 4] arc

l:t
EM{E the bench of any nominated t?;jPEc ctor bank ni}n wherc Ihe u[ﬁ ribunal 15 situated.
ication made for grant of stay & accompanied h}r a

sfufam E$
R g@'ﬁﬁ AT R o e S T g e ol e
et 50 T F0 Sﬂmmgm e 1,000/ Eg E'rﬂ'g%%&ﬂgg% E
%%ﬁmwﬂ#w ) % %%Wﬁw' i ﬁﬂ@mwnwﬁ'r
1

‘l."he appeal under sub section (1) of Section 86 of the Finance ."i("l: 1994, to the ate Tnh nal Shall be filed
Eru_pl te in Form ST['S:I prem_nbed under Rule 9(1) of the 'Senll'lh %ﬂ ules, 4 &rui Shuﬂ be
mpanvc y a cup:,r of thc v:r a praled against (one of which shﬂll 1ed -:: Id be
accum a fees %(udi ere the amount of service tax & :nn:rcst dem (inalg levied of
Pﬁl 3Jr.: %& 0/ - wi erc th:: ampunt o rvice [ax &1E1:rest demanded ena,[tf
ve ;gﬁm hu[ not ex:cedmﬁ ﬂ' ILj I{}% Of- w the amount of stn-'ice & interest
dr:mnnd::d :nn]l.}' |E'I|I'IE'[': is ? thﬂ.n ifty [.akhﬁ msgncs. i the ?rm of rrnu bank draft in mur of the
C

Assistant He strsu‘ of the benc nominated Puhh ctor Ban 111[; r.: r;,- the bench o '["nbumd 15
situated. [ Application made for grant of stay shall be accompamed h}r a fee

s more



{i)

(i)

L]

1

i)

it}

fiv)

v

iyl

(m

(E)

L)

Firsr srfitfrre 1994 7 W 86 F1 TTATIE (2) TH (2A) ¥ st g 7 w7 anfie, fraver Frrwandt, 1994, F Few o) m
E{M]tmﬁhﬁﬁﬁm ESI'T-_? ﬂifr H‘l:_%“is’%rﬂl(‘kitw mﬁwwmmwﬁm,ﬂuwwﬁqﬁ:}
it arEer o wfEat sEE (A " U CENRE) HTATE T HETHH W Hwar JOgeE, ekt e
T, Wt AT ST N7 ST I9 e ﬁ‘mﬂwﬁwﬁnﬁmﬁmﬁﬁﬁwﬁu
The appeal under sub section 2% and (2A) of the section B6 the Finance Act 1994, shall be filed in For 5T.7 as
pr:a.criE:d under Rule 9 [2)] & é[ A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise [Appeals) {one of which shall be a certified
copy] and copy of the order passed by the Commissionerauthonzing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal., i
e &7, TR IR A T A ﬁm*&@;%miwﬁ FraTs 4w wfaFEe 1944wt
35@%,ﬁﬁﬁ?ﬁqmﬁﬁﬁ,¥%ﬂmaa i =T A ﬁ?t.wm%nﬁzﬂ?ﬁﬂ !’*?r
T O FEATY O[S HAT T I F 10 winen (10%), == i e I::%iw LT , % e apmtar fnfEe g,
i Lo e Bttt s Bl i e

ST (T AT, W 6 SH e W st o B
= FeEtT TS 4 T FET & sy wi o e # P oo
fil uTeT 1181 ¥ st v
(1) R LU I s 1 A
® i) HEE WHT & P 6 steie B o g
.mr’t&ﬁ:wmﬂjmﬁﬁw{wz}uﬁrﬁwwznui%m#qiﬁmmmtmﬁqmﬁ
e arfte W1 AT A

L LIE [
For an appeal to be filed before the %Eé’l‘ﬁT, under Section A5F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty a,i}:l!:: is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, ;
Under Central Excise and Service Tax, *Duty Demanded” shall include :

i} amount determined under ﬁecunn_ 11 Dy
i) amount of erroneous Cenvat Credit taken,
1) amnunt&ayab]e under Rule 6 of the Cenvat Credit Rules ko o
provided further that the provisions of this Section shall not apply to the stay application and appeals

pending before any appellate authority prior to the commencement of the Finance (No'2) Act, 2014,

HTTE TOHIT e
Revision applica nme iH . =
mﬁ%ﬁqﬁ%ﬁ e S AT 954 8 s S ey

AT TR - e

A n;wsao'nrl lication lies to the Under Secret to the Gow mr.gl iﬁ_lmﬂ,l&. Revision mbmtmn UET..
i of ;Ra.nr_t Department of Revenue, 4 por, Jeevan Deep Building, Par ent_Street, New Delh-
18@5‘? un gesclcﬂu EEE of the CEA 1944 in respect of the following case, govern: y first proviso to sub-

section (1) of Section-35H 1bid:

S L T, Tk v T Aol e e © v, o et o P

In case of any loss of poods, where the lpss poours in transit from a factory to & warehouse or to ano facto
nr'f m one ;Eu‘t Eu: to another during the course of processing o I.'I!i‘: Eﬂﬂdﬂaﬂ'l. a warehouse or mumg
whether in a factory or in a warehouse

gmmzq;nwﬁwmm%@%ﬁﬁhﬁﬁwﬁ#mﬁmwﬁwﬁmmqﬂtﬁ{ﬁiﬂtm&

In case of rebate of duty of excise s exported to any country or terr outside India of on excisable
material used?n the mnty:lu acture u?lt-.lh J:Eﬁ::h are ed lt:?ranv mum ts:dtningm.

T T w7 farm fire srre AR, ANTA AT #1 71 o Frmr o
In case of goods exported outside lndmxpnrl to Nepal or Bhutan, v.-'ithnut%rp{:ment of duty,

T )& 2o o S (o D) 1008 B 1 00 e e 8 8 T e AR o 7 e s

1
ﬂﬂ!}tdn af any duty allowed to be utilized lnwmdaag%'glpm of excise duty on final products under ﬂ:gcp iions

of this Act or the Rules made there under such is agjudh e Commissioner (A 5] on er, the
date appoi.ntc under §c¢ ‘Fﬁl} -:-f Ifu- ana.th:c (No.2| Act.qﬂ 8. ¥ ppeals)

s 1 T AT EA-8 §, 97 srefen) 00, i Fr o 5
PRk T g i e e e i o o o

|

The ah'::mc n&pﬁmucml shall be made in duplicate in Form No, EA-B ified under Rgle, 2 u[&entﬂl Excise

Eﬁp eals) Rules, 2001 within 3 months ffom the date on which % rder mrﬁ t to be qe el 51 18

°po?1“""‘“'*“ “';‘im@,“h“” ﬁﬁﬁjﬁp c by wo coples eact ofthe 01 an Ordérle Appeel T oyl alo e
i A idencin ent o a n 1 4

E'.?:.u Eﬂ. 1944, un cr?ﬁaiur ead of Account. i = e

HAET ﬁ;@ﬁ? 1 sremadt £ AT
: ﬁﬂ?;wqmmu mmMﬁ:ﬁzon;-wqﬂm s i o e TR O ST w & ST g AT S
& H‘ﬂil 1

The revision a&:&ﬁcﬂﬁnn\ shall be accompanied h}r{i fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/ - where the amount involved is more than Rupees One Lac.

b3 i i A R Gk G cliig b B G sl B b
if the order covers various umbers of order- in Original, fee for each 0.1,0. should W in the ‘aforesaid

manner, notwithstanding the fact that the one a&%ﬂu to the Appellant Tribunal or the fcap lication to
Central Govt. As the case may be, is filled to aviid scriptoria work if excising Rs. 1 e of Rs. 100/ for

or territory ou

eac

mﬂﬂm%??ﬁn 1975, ¥ sRe-1 F AT gw sy e s sy 7 of ov Puifte .50 s W s
me copy of Epp]itﬂgﬂn or 0.1.0. as 'hé case %b& ﬁnld the order c{{tm adu)gmaun ority shall bear a

court [e€ stamp of Rs.6.50 as prescribed under edule-1 in terms of the &mlsl e Anﬁ% , a5 amended.

: 3 areT T frawraet, 1982 # afte Ta ;
Mﬂ%aﬁ;mﬁﬁmwm; f""':jﬁm:m 1982 _ ﬂmmﬂmmﬁ
an "E:'lté: A:?g-.- v%%un&%%&%mﬁukgﬁ sii,“ i matters contained in the Customs, Excise

sefefra &1 wifirsr Wt st
Bl il § a8 s, fiwpn ot s S % R, anfand] R dae

g9 E |
For the e rate, detailed latest provisions relating to filing of al to the hi ellat thority, th
appellant may refer to the Departmental website waw.c :,gn:vfn_ SPpoal by thie Bighie Sppelete Sulnccily, the




Appesl Mo V2NM00GDMZ01E

:: ORDER-IN-APPEAL ::

M/s PSL Limited, Survey No. 35, 37, 41, 307/1 & 2, 308/1 & 2, Village -
Varsana & Nani Chirai, Taluka - Anjar, District: Kutch (hereinafter referred to
as “Appellant”) has filed the present appeal against Order-in-Original No.
06/JC/2019-20 dated 24.06.20219 (hereinafter referred to as “impugned
order”) passed by the Joint Commissioner, Central GST Ccmmis_siﬂnerate,

Gandhidham - Kutch, (hereinafter referred to as “adjudicating authority”).

2. The facts of the case, in brief, are that the Appellant was holding
Service Tax Registration No. AAACP2734KST010 for payment of service tax
under forward charges as well as reverse charge mechanism. During scrutiny of
records of the Appellant for the period from October-2014 to September, 2015,
it was observed that the Appellant was providing services under the category of
Business Auxiliary Services and they have claimed exemption in their ST-3
returns as ‘amount charged against export of service provided or to be
provided’” and did not pay applicable service tax thereon. On being asked to
clarify, the appellant vide letter dated 3.12.2015 informed that they had
undertaken fabrication process for bending the imported pipes and
subsequently re-exported the same during the period from October, 2010 to
April, 2015. The Appellant claimed that the said fabrication process was
covered under second proviso to Rule 4(a) of Place of Provisions of Service
Rules, 2012 and since the recipient of service was located outside India and
consideration had been received in foreign exchange, the services provided by
them qualified as export of service in terms of Rule 6A of the Service Tax
Rules, 1994,

2.1 It appeared that second proviso to Rule 4(a) of Place of Provisions of
Service Rules, 2012 was amended vide Notification No. 14/2014-5T dated
11.7.2014 removing phrase ‘re-conditioning or re-engineering’ from the said
proviso. Thus, with effect from 1.10.2014 when the amended Rule 4(a) came
into force, only the activity of repairs was covered under second proviso to
Rule 4(a). Consequently, place of provision of service in respect of activity of
re-conditioning would be location where the services are actually performed.
Since, the imported goods were physically made available to the Appellant for
carrying out fabrication process, place of provisions would be taxable territory
of India and the activities undertaken by them would not be considered as
export of service in terms of Rule 6A of the Service Tax Rules, 1994 and the
be required to discharge service tax on the consideration

A \ W during the period from October, 2014 to September, 2015.
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Appeal No: V2100/GDM2018

2.2  The Show Cause Notice No. 5/Jt. Comm/2018-19 dated 17.9.2018 was
issued to the Appellant calling them to show cause as to why service tax
amounting to Rs. 52,32,236/- should not be demanded and recovered from
them under Section 73(1) of the Finance Act,1994 (hereinafter referred to as
‘Act’) along with interest under Section 75 and proposed imposition of penalty
under Sections 76, 77 and 78 of the Act.

2.3 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order wherein he confirmed demand of service tax
amounting to Rs. 52,32,236/- under Section 73(1) of the Act, along with
interest under Section 75 of the Act and imposed penalty of Rs.10,000/- under
Section 77 and penalty of Rs. 52,32,236/- under Section 78 of the Act.

3 Being aggrieved, the Appellant has preferred the present appeal, inter-
alia, on the grounds that:

. (i) They did not make any temporary import of Seamless Steel Pipes
into India for the purpose of repair or re-conditioning or re-
engineering nor did they make any repair of the said goods and
made any re-export of such goods after repair or reconditioning or
re-engineering; that the department has no evidence to support
that the appellant is making temporary import, however, the Bills
of Entry filed under Section 69 of the Customs Act, 1962
(hereinafter referred to as the ‘Act, 1962') clarifies that the
import made by the appellant was not a temporary import; that
they submitted illustrative copies of Bills of Entry for the relevant

period.

(i)  That the imported pipes were cleared by filing Warehousing Bill of
- Entry on submission of Warehousing Bond under Section 59 of the
Act, 1962 and permitted for deposit of goods in a warehouse
under Section 60 of the 1962; that the imported goods were
processed in the Bonded Warehouse by following the provisions of
“Manufacturing and other operations in relation to goods in
warehouse” under Section 65 of the Act, 1962; that after
completion of the process of bending have been physically
exported to place “outside India” from the private bonded
warehouse under Section 69 of the Act, 1962 by filing shipping

bills; that they submitted illustrative copies of shipping bills for
imported pipes after the process of induction bending physically
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exported to place outside India; that the charges for fabrication
services rendered on imported pipes have been received in freely
convertible foreign exchange as per export order placed by the
overseas buyer; that from this fact, it is evident that recipient of
service was located outside the territory of India; that there was
no dispute in the show cause notice with regard to making
physical export of the Steel Pipes Bends by the appellant as
recipient of service is located “outside India” and the
consideration is received in “convertible foreign exchange’ and
therefore, the contention of the department that the exemption
availed under the guise of re-export was not admissible is in itself

no tenable in the eyes of law.

That the services rendered by the appellant on the goods
physically exported for the period under consideration squarely
covered under the scope of Rule-3 of the Place of Provisions of
Services Rules, 2012 as recipient of service is located outside the
country and therefore, the appellant is not liable to pay service
tax on the services rendered on the goods physically exported

from private bonded warehouse.

That the extended period of limitation is not invokable in the
present case as there was no suppression of facts with an intent
to evade payment of service tax; that they were regularly filing
ST-3 Returns and therefore, the demand beyond the normal
period is barred by limitation; that they were under a bona fide
belief that they were not liable to pay service tax; that this
cannot be regarded as suppression of facts with intent to evade
payment of service tax; that they have disclosed all material facts
as and when sought by the department; that they were following
this practice since very long time and they have been audited by
the service tax authorities from time to time and all activities
carried out by the appellant were well within the knowledge of

the authorities.

That for imposing penalty under Section 78 of the Finance Act,
there should be an intention to evade payment of Service tax, or
there should be suppression or concealment of material facts;
that they have provided all the details as and when service tax

authority has asked to submit and authority was well aware with
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activities carried out by the appellant and therefore, the penalty

imposed under Section 78 is not sustainable.

4, Perdonal hearing in the matter was held on 29.01.2020 before the
then Commissioner (Appeals), Rajkot. Shri Abraham A. Chacko, General
manager (Commercial), appeared for hearing and drawn the attention
towards Order dated 15.02.2019 passed by the Hon’'ble National Company
Law Tribunal (NCLT), Ahmedabad Bench, wherein the Hon’ble Tribunal had

issued moratorium.

5. In view of the moratorium issued by the Hon'ble NCLT, Ahmedabad
under Section 14 of the Insolvency and Bankruptcy Code, 2016 vide Order dated
15.2.2019, the appeal was kept in abeyance till the outcome of Corporate
Insolvency Resolution Process (CIRP). On going through the NCLT website, it is
noticed that the Hon'ble NCLT has issued orders for liguidation of M/s PSL Ltd
vide Order dated 8.9.2021 since no bid was received under CIRP and as part of
liquidation, the Appellant firm has been sold to M/s Lucky Holding Pvt. Ltd as a

‘going concern’.

5.1 Personal Hearing was scheduled in virtual mode through video
conferencing on 1.12.2021. Shri Ambarish Pandey, Advocate, on being
authorized by Shri Nitin Jain, Insolvency Professional, appeared for virtual

hearing and reiterated the submission made in appeal memorandum.

6. | have carefully gone through the facts of the case, the submissions
made in the appeal memorandum and oral submission made during Personal
Hearing. The issue to be decided in the present appeal is whether the
appellant is liable to pay service tax on bending process undertaken on

imported pipes which were subsequently re-exported, or not.

r On perusal of records, | find that the Appellant had carried out process
of bending on the imported Seamless Pipes, which were subsequently re-
exported after the process. The adjudicating authority confirmed service tax
demand covering the period from October, 2014 to September, 2015 on the
grounds that services were rendered within taxable territory of India since
piace_ of provision of service would be place of actual performance of service as

provided under Rule 4(a) of Place of Provisions of Service Rules, 2012.

7.1 The Appellant have contended that the charges for fabrication services

rendered on imported pipes were received in freely convertible foreign

——
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exchange as per export order placed by the overseas buyer, which would
indicate that recipient of service was located outside the territory of India:
that there was no dispute in the show cause notice with regard to making
physical export of the Steel Pipes Bends by the appellant as recipient of service
is located “outside India” and the consideration is received in “convertible
foreign exchange’ and therefore, the contention of the department that the
exemption availed under the guise of re-export was not admissible is not

sustainable.

8. In order to determine whether the fabrication process under taken by
the Appellant on imported goods, which were subsequently re-exported, can be
considered as export of service as claimed by the Appellant, it is pertinent to
examine whether the fabrication service provided by the Appellant would futfill
the criteria prescribed under Rule 6A of the Service Tax Rules, 1994 to consider
the said services as export of services. The provisions of Rule 6A ibid is
reproduced as under:

“RULE 6A. Export of services. — (1) The provision of any service provided or

agreed to be provided shall be treated as export of service when,-

(a) the provider of service is located in the taxable territory,

(b)  the recipient of service is located outside India,

(c) the service is not a service specified in the section 66D of the Act.

(d) the place of provision of the service is outside India,

(e) the payvment for such service has been received by the provider of
service in convertible foreign exchange, and

() the provider of service and recipient of service are not merely
establishments of a distinct person in accordance with item (b) of
Explanation 2 of clause (44) of section 65B of the Act.”

8.1 It is pertinent to examine the relevant provisions of Place of Provisions
of Service Rules, 2012, to determine whether place of provision of service in
the present case was outside India or not. The relevant provisions of Place of
Provisions of Service Rules, 2012 are reproduced as under:

“RULE 4. Place of provision of performance based services. — The place

of provision of following services shall be the location where the services are
actually performed. namely :-

{a) services provided in respect of goods that are required to be made

physically available by the recipient of service to the provider of service, or
to a person acting on behalf of the provider of service, in order to provide the

service :

Provided that ...

Provided further that this clause shall not apply in the case of a service
provided in respect of goods that are temporarily imported into India for
repairs and are exported after the repairs without being put to any use in the
taxable territory, other than that which is required for such repair;”

(Emphasis supplied)
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8.2 In the present case, it is not under dispute that the goods on which
fabrication process was carried out by the Appellant was physically made
available to them and services were provided within taxable territory of India.
Hence, place of provision of service in this case would be location where the
services were actually performed i.e. taxable territory of India, as stipulated in
Rule 4(a) supra. Further, fabrication process carried out by the Appellant on
imported pipes were not repairs but re-conditioning and hence, second proviso
to Rule 4(a) supra would not be applicable to the facts of the present case.
Since, the place of provision of service was not outside India, the services
rendered in the present case cannot be said to be export of services in view of
the provisions contained in Rule 6A supra. Hence, the Appellant has been
rightly held liable to pay service tax on the fabrication services rendered in
taxable territory of India. I, therefore, uphold the impugned order confirming
service tax demand of Rs. 52,32,236/-. Since, demand is upheld, it is natural
that confirmed demand is required to be paid along with interest under Section

75. |, therefore, uphold the impugned order for recovery of interest.

9. The Appellant has contended that the services rendered by the appellant
on the goods physically exported for the period under consideration squarely
covered under the scope of Rule 3 of the Place of Provisions of Services Rules,
2012 as recipient of service is located outside India and, therefore, the
appellant is not liable to pay service tax on the services rendered on the goods
physically exported from private bonded warehouse. | find that it is pertinent
to examine the provisions of Rule 3 ibid, which are reproduced as under:
“RULE 3. Place of provision generally. — The place of provision of a

service shall be the location of the recipient of service :

Provided that in case of services other than online information and database
access or retrieval services, where the location of the service receiver is not
available in the ordinary course of business, the place of provision shall be

" the location of the provider of service.”

9.1 I find that place of provision of service is generally location of recipient
of service as provided under Rule 3 above. However, in the present case, place
of provision of service is the location where the services were actually
performed i.e. taxable territory of India, in terms of Rule 4(a) ibid as discussed
in detail supra. |, therefore, hold that the present case is not covered under

Rule 3 ibid as claimed by the Appellant.
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10.  The Appellant has contended that the imported pipes were cleared by
filing Warehousing Bill of Entry on submission of Warehousing Bond under
Section 59 of the Act, 1962 and permitted for deposit of goods in a warehouse
under Section 60 of the 1962; that the imported goods were processed in the
Bonded Warehouse by following the provisions of “Manufacturing and other
operations in relation to goods in warehouse” under Section 65 of the Act,
1962; that after completion of the process of bending, the imported pipes were
physically exported to place ‘outside India’ from the private bonded warehouse
under Section 69 of the Act, 1962 by filing shipping bills.

10.1 In this regard, | find it is pertinent to examine the findings given by the

adjudicating authority at para 21 of the impugned order, which are r;eprnduced

as under:
#*21. From the above, it is clear that the services were rendered and consumed
within taxable territory of India. In fact, goods were exported after providing
the services and in no case services were exported. The exemption of export
of services was availed under the guise of re-export of imported goods. And as
per Rule 4 of the POPS Rules, 2012, the Noticee provided the services in
India and is liable to pay Service Tax. Provisions of Customs relating to
Customs Bonded Warehouse do not vitiate the provisions of Service Tax and
Service Tax liability is purely determined on the basis of provisions of Service
Tax law. Further, there is no exemption provided in the Service Tax Law for
the services provided in Customs Bonded Warehouse. Thus, the Noticee is
liable to pay Service Tax alongwith interest and penalty under the category of
“Business Auxiliary Service” which does not amount to manufacture in terms

of Section 2(f) of the Central Excise Act, 1944.

10.2 | do not find any infirmity in the above findings considering that the
services rendered by them were not export within the meaning of Rule 6A of
the Service Tax Rules, 1994 as held by me supra. |, therefore, discard this

contention as devoid of merit.

11.  The Appellant has contested the invocation of extended period of
limitation on the grounds that as there was no suppression of facts with an
intent to evade payment of service tax; that they were regularly filing 5T-3
Returns and therefore, the demand beyond the normal period is barred by
limitation; that they were under a bona fide belief that they were not liable to
pay service tax; that this cannot be regarded as suppression of facts with intent
payment of service tax. | find that the Appellant wrongly claimed
\ the ST-3 Returns by reporting as ‘amount charged against export
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of service provided or to be provided' and did not pay applicable service tax
thereon. However, during detailed scrutiny of records of the Appellant, it was
revealed that fabrication process carried out by them on imported pipes did
not amount to export of services. Thus, there was a clear mis-statement on the
part of the Appellant. The adjudicating authority is, thus, justified in invoking

extended period of limitation on the grounds of mis-statement.

12.  As regards penalty imposed under Section 78 of the Act, the Appellant
has pleaded that there should be an intention to evade payment of Service tax,
or there should be suppression or concealment of material facts; that they
have provided all the details as and when service tax authority has asked to
submit and authority was well aware with activities carried out by the
appellant and therefore, the penalty imposed under Section 78 is not
sustainable. | find that since invocation of extended period of limitation on the
grounds of mis-statement is upheld by me in paras supra, penalty under Section
78 of the Act is mandatory, as has been held by the Hon'ble Supreme Court in
the case of Rajasthan Spinning & Weaving Mills reported as 2009 (238) E.L.T. 3
(5.C.), wherein it is held that when there are ingredients for invoking extended
period of limitation for demand of duty, imposition of penalty under Section
11AC is mandatory. The ratio of the said judgment applies to the facts of the
present case. |, therefore, uphold penalty of Rs. 52,32,236/- imposed under
Section 78 of the Act.

13.  Regarding penalty of Rs. 10,000/- imposed under Section 77 of the Act, |
find that the adjudicating authority has imposed penalty on the grounds that
the Appellant had failed to assess correct service tax and did not pay service
tax in accordance of Section 68 of the Act. | concur with the findings of the
adjudicating authority and uphold imposition of penalty of Rs. 10,000/- under
Section 77 of the Act.

14.  In view of above, | uphold the impugned order and reject the appeal.

15.  fdieeal eI ool o T8 Sfdid H1 FueR Swiad afie & frar s g |
15.  The appeal filed by the Appellant is disposed off as above.
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Appeal No: V2MOWGOM2018

By R.P.A.D.

To,

M/s PSL Limited,

Survey No. 35, 37, 41, 307/1 & 2, 308/1 & 2,
Village Varsana & Nani Chirai,

Taluka: Anjar,

District: Kutch.

yfafer -

1) T& 3% Ud 91 B3 Ud $51Y IAG Yob, ToRTd &, IFGEE B
kil L

2) Hgad, 9% U9 a1 B U4 S50 IJadre Yeeb, MU Sgdaread, ety St
TS Hrdare! 8d|

3) WEME IMYad, a% Ud ¥al &Y U4 da Idie [eb, SER-UIRE
Tugd, el @ ATavgs BridTe! 8dl
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