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3Iq{ fiTtr/ riT6 3{rfm/ srrg.6/ r6mfi 3nfir,  +q rcrr< rJ6/ t-{r6{/Tq q-{e-{r+,t,.rd+e / qrqq.{< / rriritlrqr dr{r
srtftkd inft {q qA{T t SR-r: /
Arising out of above mentioned 010 issued by Addirional/Joint/Deputy/Assistant Commissioner, Central Exci5e/ST / GST, Raikot

/ lamnagar / Candhidham :

qffiAxffi rr mq qd S r /Narlte & Address of theAppellant&Respondent :-

M/s. PSL Limited (Plot No. 4 & 5), Sedor 128, Post Box No. 113, Gandhidham, Kutch.

Tq fi?er(q+{l + qE-r 6tt qft ffifua Tl1+ t -r'rrr.r crEr{Fl I srfur'q i rqq qfi T' r. {f{r i
Any peison aggrieved by this Order-in-Appeal riray l e an appeal Io the appropriate authoriry in lhe lollowlng
way.

drEt rfq-fij?fc Tqr" ,f;E (rq 4{r{ qql-fl-q jTr{rhl+Tvr -T lta 3rqr.{ arafa-l7rTz s];6 e'ejtdrs,tg44 6t u-,r 358 - nTrrr
qi Fn *Aaw, 1994 ff Errr 86 + 3irri" ffifu+ srrf ff n rrff i rU

Appea.l to Cu stoms, Excise & Service Tax Appellate Tribu nal u nder Section 358 of C EA, I 944 / Under Seclion 86
of fhe Finance Act, 1994 an appeal hes to -' '

E,ft+'rlr q"qicll-t {qErd qrft-qrFi ftrr U6, iffiq r.qr+q {e+ gq i-{rd{ qffiq ;+rq'rfd-+'<q ff Afu ft6, +E qi6 .i 2,
qr,. t. tiq, 'r{ ftd, * ff orfr <rftq r7

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi jn all malters relating to alsssificauon and valuatibit.

f -r+fi 
qHd- 1(a) i T{rrl trc qffi * ir+r+r ilq qff 3rfft fiEr cr6.]rftq riqfE ,16 \rq t{rrr 3Tffiq 'qrrTltrr.q 1fu"t6

rfuq Mrq ftBI,lB+q rt, ir6rrff r+t r<r<t + qrfr qGC r/

Tq the WesI regional bench oI Cuslor4s, Excise & Sqrvice Tax Appellate Tribunal ICESTAT) st, 2'd Floor,
Bhaumali Bhawdn, Asarwa Ahmedabad 3800l6in case of appeals ot}lei *lan as menlioned in paJa- lla) above

(in) q+{tq

,5 {rq

(B)

qrfrEGffil&o/
Date of issue:

Et

The aDDeal to the AoDellate Tribunal shall be filed in ouadruDLcate in form EA-3 / as orescribed under Rule 6 of
Centrirl Exclse (Adrieall Rutes.2001 and shall bE acco'moanled asarnsl one whrch at least should be
accomDanied bV a fee o[ Rs. 1.000/ Rs.5000/ "Rs.10.000/ where amounr of
dutvddmand / mter'est / oenaltv / refund is uoto 5 Lac..'5 Lac ro 50 Lhi and abovi 50'Lac resDectivelv m the forur
of clossed bank draJf iI favour of Asst. Reelstral of branch of anv nomlnaled oubhc sect6r banl( of the olarr
where the bench of anv nominated Dublic sEctor bar* of the Dlace"where fie behch of the Tnbunal ls sltuhted.
Application made for gian( of slay shall be a( companred by a lee of Rs. 500/

ir6r*q;ql{rfltrfi{sr * Fcer qftr E-r qffF-rq 1ss4 fflrro8611)+3iTd-dffirfi(lM. 1994.fift{carl)+ ra fiErtfia{
qqr.i t.s t +irffit+ nr'Ti# tni d'#Frq clinXht; 3i;fi-q fi d *r i# cF* Er{ t F{r +i'rr+q } r:-+ cfd
v,iriilr dtft qrGqt:lr'flit i Fc i qrq'r-{ cB'; qRr, I6i irqr{' ff qiq.q-rl ff qit:i-. qrncl rr{I- {qii',xqn'' 5 {rq qr 

-TIIi
1ic,s FrrGI qq 4{-50 jrrq 6'[r- T{ 3r-eF1 50 a]c 6w * xtq6 ts d flcrr: 1,q00/- rTa, 5,0Q0/- F{{ rFr{r IQ,000/- 5T +T
fttrlfi-a rcr rrF6 # sft +Frq 6tr fiuift-d er;+ 6r Erdii i?fud 3i-trTq;fiqif#rur ff ,mi + Frr{s {iieR { r=rc + Frfi *t
qr{+{s 

^*{ + +6 tr rrfl^bf*-d^++ fre rrrrEiqr affl a;ftq r.frcei tr€ Rr {firl, a'6 ff Tq ,Iqj'€rfl qftr T{
q.iftrd 3[qHE ;.{r{lttrfiTsr *t ,nqr t&rF E r Frrr{ 3rlarl (d qlf') + ffir sr+Eq-q{ + ft,T 500/- Eq-q 6r ltalttT oI:6 ;r!'r s-rc?

im r/

The aoDeal under sub sectron III of Seclon 86 of Lhe Fmance Acl. I994. Io the Appellate Tnbunal ShaI be f ed
in ouEdruolicate in Form S.Tl5 as orescribed under Rule 9lll of lhe Service Tai Rules. 1994, and Shall be
acc6moalied bv a coDv of t-Le ordei aDDealed aeainst (one bf which shall be certiried copy) and should be
accombinied bi a fee6'of Rs. 1000/- w-n"ere the dinount of service tax & inleresl demanded & penalty levled o[
Rs 5 l,akis or"less. Rs.5000/ whdre the amount of service tax & interesl demanded & Denaltv levietl is more
rhan five lelds bui no1 excaedms Rs. Fftv Lakhs. Rs.10.000/- where lhe amounl of'servicF lax & interesl
.temanded & nenahv levied is mofe than flJtv Lsl<ha ruoees. in the form of crossed bank draJt in favour of the
Assrstait Resisuar bf the bench of nominatEd Pubtic Secloi Bank of the place where the bench of Tnbunal is
situated. / AFpUcauon made for granl of slay sha.ll be accompanied by a fei of Rs.500/-.
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(ii)

F- iriirftTq.Igga 6r urrl 86 fr rq-Errfli (2) G fzA) + trd Ef +,16 qttq, t-arrr 1MI, 1994, + ft-fi 9(2) G
912At k Tffi hL'tF1yq{ S.T.-? ii6r Tr Tafi IId, TF{,nrt i{r{n,-r+rq Tqrd ltq qrrf Jlr{tr (!fqi-o, +.+l-4 qrclE eI6 6rn
q'rfta aaer # cM dqtr +t rr+q ir r.+ cfi Tqrft{ ffi qrGO i{t 3lrffi arlr €-6rr* grf+ arr<r -rqrfm, A#rq TqIE et6/
rsrr.,+.rfi-dtqqrqrft-6,"r'+3{r+aiei6A6rqirrarsr}"B[e{fiirfr$qniinql-rr&ffiri
The aineal under sub section l2l ard {2Al of the section 86 the Finance Act 1994, sha-U be fded m For ST.7 as
orescibed under RuIe 9 (21 & 9lrAl of ihe Servi.e Tax Rules, 1994 aid shall be accompaaied by a copy of order
Si Commissronet Central bxcisi oi Commrssioner, CenLral Excrse (Appea.ls) (one of \ihrch sha.Ll be a cer Jied
coDvl and coDv o[ the order Dassed by dre Commrssronerauthorizlng the Asslstant Comrrussloner or Depuly
Criririnrssionei"of Central Excise/ Service Tax to f e the appeal before the Appel)ate Tribunal
*rIIr er6 fr+iq -.r.qrd er6 rri' $arfr. 3rffirq rrftr+<'T firi?t * cR trffii + qr{+ n 4fifu Tqr< tFfi 3rtlFr{c I 94 4 sr !rr.r
rsrrqj"* fui + tr iiHiq iFifrqq. 1994 fr urfl 83 + r ,r( r+rqr n rfr qrq {r rrg i, rs ieq't cFi 3Ttrrq yr'rtl-6-,Tr t

"1416 
+rir rrrq r61s crq/+{r 6-( ci?i t t0 yfterd (10o/o). 

"-{ 
qirr qq qCF11 ffia *, qr tt+r, r< *.-+q :rqtn ffi< t, rr

qrrrr+ ftqr an Ecrt R trq !rr<r h 3iTIi< qln fr Trl Er# 3{ma fu rrlit <q rfu tcq i dltrfi c ir
a;{rri :fr.e sf6-\fti t-{r+ + rrdltn 'qtu ftq rq ,fq" i Fq ryft-{ i

lrl UT(I 11 tl 6 liFkT Trq
i;ir ir+*e a'r[ ft rl .rt rrird (rlsl

' i'iir i-riz rqr lM;n ftqq o6 i<,id iT '6clq-rrt rs ft rq fiir h sr<urr F{rq (ri. z) 3{O+{q 2o1a + in :q n si ffi {ffiq vrfffi } qqtr E-qrrrrfra
*.r, rf; r., i-frt + qrq rfi' rrirrf

For an aDoeal to be f ed before' tie CESTAT, u nder Sectron 3 5F of the Central Excise Act, I 944 which is also
made apirticable to Service Tax under Sectron 83 of t}le Finance Act, 1994, an appea.I against this order shall Le

before t}'e Tribunal on Dayrnent of l0o/o of the dury demanded where dury or duty aid penalty are m disprtte, or
penalry, where penalty'alone is in dispule. proviaed lhe amounl of pre:deposlt payable would be subject to a

ceilins of Rs. 10 Crores." Under Cential Excise and Servrce Tax,'Duly Demaided'sha-ll include:
(il amounl determined under Sectron I I D;
irit aflount oferronFous Cenvat Credrt talen;
l"ir amount Davable under Rule 6 of the Cenvat Credit Rutes

- 
".or,iteij 

further that thd orovisions of this Secuon shall not aoolv to t-tre stav aDDlicauon and appeals
pendrnd before any appetlate au&onty pnor to the cornmencement of!ha Fmance lNo:21 Att,2014.

qrad (arR +T{&Fur ara-fi :

Revlsion aDD'llcatlan tqGqvarnmest of lrl.dla:
E al:ii{i-{dffi6iffi'fiqn-ffi't- f;ffi irqrE cr-{ ttu-Fqq, tggq -fi tn r gsee a -r-r{rff+^* iir{-cir+.-qFs,
qirr qIFr,,-fdlsxm lr+.4 ffi, fn ria]rTq, rrfq faqrq; sltfl riti{, qtTi atq q{i, E-ra rrFt, {g fe-n l 10001, st lrF{r
trT{T SfiAql /
A revrsioh'applrcation lies lo the Under Secrcrary- lo the Govemmelt qf IndLa, Eevision-Apphcglion-Unlt,
MLnistrv of F"rnance. DeDartInent of Revenue. 4!h 1'loor. Jeevan DeeD Bui]dins, Parlianenl Stre'et, New Delh,-
I I000f, under Secdo4 35EE of the CEA 1944 in .especf of lhe follov,ing case, Eovemed by flrst proviso to sub.
sectron ltl ot Sectron-35E} ibid:

a1e Fra 6 riFan;ri6-sri:6 Eflrs q ner;FFarr;r F6_{l qrq m r6m +rrc,4 TI rlgr{ rrg a,Tl.rrEi { dlT{ qI fagr elnt l6,r(qr:t aI i5r
fu4rGtf-"r'.fdffir-{:rzr6-vr#++'r+.{rEfi}igrrrriitfl:igrrq?qrq*si'qrrr}Etrn,E:-frarnrr}qrEt{t
rrrr {g q qTfr 6 Tdffn s qrqq qt/
In case of anv [o'ss of goods, where the loss occurs in trar.lsit from a fac-lory ro a warehouse qr to another factory
or from one'warehouse to anotier during t}le course of processmg of th"e goods in a warehouse or in storag:e
whether in a factory or in a warehouse -

1r-r*$r.ffigyur+2.+ffii5r1|qr1+frftl,iqtsT;r6iqr"rqzrr4rrfidrqrqrq,Iq*{c(ft=dq+qrr+t.
Tr lTfrd 6 {rtr t6ql ?Tg qr el{ 4i Flqk1 fi rFn Br /
ln case of rtbare ofauw of excise on eoods exoorted to aJlv countJa or territorv outside lndia of on excisable
matenal used in rhe mahufacture of tleE goods thich are exdorted to-aJry countri or temtory outsrde lndla.

qfd reglE cfq 6r qrr{r{ Bq E-fl !{t { s arF., i{ra q, fan qir fi. ftqi? ft-,q? rr,-r tr I
In case ofgoods-exporled outside lndia export to Nepal or Bhutar, v"lthout pawnent of duty.

qftfu"fi T.cr< 6 rgr<q er€6 ir rrrr ra :F Br. fr s& i€re sq 3rfuFi{c lri ss} Rf}E yrcur{t } rrc qrq fr.r{ i 3ltr t} aA$
:it 15+ 1*fr+1* 6nr fi-q ,ri}fffq (r' 2i.I99d & um 109 6 dpr ftq-4 ff rr€ rfrq ,'.r+r qrrirGfu c. qI Erd t qTt'. F*."
qE RIl
Ciedit of anv dutv allowed to be utilized towards Dawnent of excise dutv on final Droducts under the Drovisions
of tris Act of rhe-Rules made thqre under such olltr is passgd by theCommissibner (Appeals) on oi after, the
dare appointed under Sec. t09of the Fmance (No.2) Act,'1998. -

qrtterur :niar * sr4 FrqRfud foltfta srq fi 3r<rqfr # rrfi qrflo 
r

iti riqq r+-'q C4 FFa 6q'i. qr iqi 6q Er? req-i 2ool 6r T,r+ra B-{r sr( drr qfr nqt rrc \16 firq F[q q ;rrEr i iit FqE
I000 . / 6r lllrfin Ffi-qr qrql
The revisioir ao olication' shall be accomoanied bv a fee of Rs. 200/ where t-Le smount involved in RuDees One
Lac or less and Rs. 1000/- where rhe a-rirounr iniolved is more lhah Rupees One Lac.

qi? <s IAqr q 6t E{ i{Erit +r qrricr i +I [+6 q{ Tr<sr + F{q crq 6r qrr+n. rqd-o *q fr Bqr qr+r flHr sq drq 6 *+ ru
fr fi Fcr Fdi 6rd? {qi + F-.. qrrrlifi 3Ttrtq'T{Ifurrrr +} G xSE qr #rq {iEr( rir r.n 3n€{ fu qrm I r / tn cas.e

tre o;dei covers vanous i.rmbers ol order. in Orreinal fee ror ea6h O.t.o. shiruld tii oaia 
'ur rhi'aioiiiiiil

manner. notwithstaidine the fact lhat the one aoDell to the ADoellant Tribunal or the ohe aDDlication to the
Cen tral 'Co!,l As the cas-e mav be, is filled to av6id script oria w6rk if excising Rs. I laki fee'oT Rs. I 00/ for
eacn.

qqrd:t8rd arq-rrq,JF rf*E-qc, tszs, h 3r{rf{tr + 3r{sr Tq sflt{r \r{ errra q?qrff cft s{ Rutftd 6.s0 {ct 6r qrrrdq
eFr raFFd q'a FFfl qTrBqr /
One copv of applicatlon or O.l.O. as t})e case mav be, and the order of the adiudicatins authoritv shall beaj a
.ourt fid stamp of Rs.6.50 as prescnbed under SctedileJ in terms of the Courl Fee ActI975, as imended.

&n.iF. @ Ftlr-" f \r{ iqr6. 3{Sfrf ar{re-.{,vr 1+rri Bfu; {iffi, tgaz t {Fr< qa :rq iqF.}d qrrdi frqtiqtifr 6cq qri FkqI Eil 3lr( {'t t{rn qrfitrk FF'fi qr er /
Atteqtion is also ir.rvite-Cl to t-]1e- lqles cqveriajl tJrese qbd other related matters contained in the Customs, Excise
and ServicF Appellate Tribunal lProcedure) Rules, 1982.

cg +ffii crft{rt O rrtq" Erfu{ 6{i t.i'iifird qrqr, f}qd sik T+ffiq yrizr+i + ftq, 3rff-dnff furFftq +{sE?
wlre che. s.)v in 6l a@ Tlqia e r /
For tlre elaEorate, detailed and latest provlsrons relating to fiting of appeal lo the higher appellate authonty. the
appellanl may refer to the Departmental websrte wwl,,,.c.bec.gov.in. "
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Appeal No: V2l100/GDM/2019

M/s PSL Limited, Survey No. 35,37,41 ,307/1 &2,308/1 & 2, VitLage -

Varsana & Nani Chirai, Taluka - Anjar, District: Kutch (hereinafter referred to

as "Appetlant") has fited the present appeal against Order-in-Original No.

06/JC/2019-20 dated 24.06.20219 (hereinafter referred to as "impugned

order") passed by the Joint Commissioner, Central GST Commissionerate,

Gandhidham - Kutch, (hereinafter referred to os "adjudicating authority").

2. The facts of the case, in brief, are that the Appetlant was hotding

Service Tax Registration No. AAACP2734KST010 for payment of service tax

under forward charges as we[[ as reverse charge mechanism. During scrutiny of

records of the Appettant for the period from October-20l4 to September, 2015,

it was observed that the Appettant was providing services under the category of

Business Auxiliary Services and they have ctaimed exemption in their ST-3

returns as 'amount charged against export of service provided or to be

provided' and did not pay applicable service tax thereon. On being asked to

ctarify, the appeltant vide [etter dated 3.12.2015 informed that they had

undertaken fabrication process for bending the imported pipes and

subsequently re-exported the same during the period from October, 2010 to

Aprit, 2015. The Appettant ctaimed that the said fabrication prbcess was

covered under second proviso to Rute 4(a) of Place of Provisions of Service

Rules, 2012 and since the recipient of service was located outside lndia and

consideration had been received in foreign exchange, the services provided by

them quatified as export of service in terms of Ru[e 6A of the Service Tax

Rutes, 1994.

2.1 lt appeared that second proviso to Rute 4(a) of Ptace of Provisions of

Service Rutes, 2012 was amended vide Notification No. 14/2014-5T daled

11.7.7014 removing phrase 're-conditioning or re-engineering' from the said

proviso. Thus, with effect from 1.10.2014 when the amended Rule 4(a) came

into force, onty the activity of repairs was covered under second proviso to

RuLe 4(a). Consequently, ptace of provision of service in respect of activity of

re-conditioning woutd be location where the services are actuatly performed.

Since, the imported goods were physica[ty made avaitabte to the Appeltant for

carrying out fabrication process, ptace of provisions woutd be taxabte territory

of lndia and the activities undertaken by them woutd not be considered as

export of service in terms of Rute 64 of the Service Tax Rules, 1994 and the

l.d be required to discharge service tax on the considerationABpe

,d"kved by during the period from October, 2014 to September, 2015.

L .tl

+:-tq
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Appeal No: V2l1 00/G D ltl/201 9

2.2 The Show Cause Notice No. 5/Jt. Comm/20'18'19 dated 17.9.2018 was

issued to the AppeLtant catling them to show cause as to why service tax

amounting to Rs. 52,32,236l- shoutd not be demanded and recovered from

them under Section 73('l\ of the Finance Act,1994 (hereinafter referred to as

'Act') atong with interest under Section 75 and proposed imposition of penatty

under Sections 76,77 and 78 of the Act.

2.3 The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order wherein he confirmed demand of service tax

amounting to Rs. 52,32,236l- under Section 73(1) of the Act, atong with

interest under Section 75 of the Act and imposed penatty of Rs.10,000/- under

Section 77 and penatty of Rs. 52,32,236/- under Section 78 of the Act.

3. Being aggrieved, the Appeltant has preferred the present appeat, inter-

alio, on the grounds that:

(i) They did not make any temporary import of Seamless Steel Pipes

'into lndia for the purpose of repair or re-conditioning or re-

engineering nor did they make any repair of the said goods and

made any re-export of such goods after repa'ir or reconditioning or

re-engineering; that the department has no evidence to support

that the appettant is making temporary import, however, the Bilts

of Entry fited under Section 69 of the Customs Act, 1962

(hereinafter referred to as the 'Act, 1962') ctarifies that the

import made by the appettant was not a temporary imporu that

they submitted ittustrative copies of Bitts of Entry for the relevant

period.

/"

*t*q
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(ii) That the imported pipes were cteared by fiting Warehousing Bi[[ of

Entry on submission of Warehousing Bond under Section 59 of the

Act, 1962 and permitted for deposit of goods in a warehouse

under Section 60 of the 1962; that the imported goods were

processed in the Bonded Warehouse by fotlowing the provisions of

"Manufacturing and other operations in relation to goods in

warehouse" under Section 65 of the Act, 1962; that after

completion of the process of bending have been physicatty

exported to ptace "outside India" from the private bonded

warehouse under Section 69 of the Act, 1962 by fiting shipping

bitts; that they submitted iltustrative copies of shipping biIts for

imported pipes after the process of induction bending physically

L I



Appeal No Vzl100/GDM/2019

exported to ptace outside lndia; that the charges for fabrication

services rendered on imported pipes have been received in freely

convertibte foreign exchange as per export order placed by the

overseas buyer; that from this fact, it is evident that recipient of

service was located outside the territory of lndia; that there was

no dispute in the show cause notice with regard to making

physical export of the Steel Pipes Bends by the appe[tant as

recipient of service is located "outside India" and the

consideration is received in "convertibte foreign exchange' and

therefore, the contention of the department that the exemption

availed under the guise of re-export was not admissible is in itself

no tenabte in the eyes of [aw.

(iii) That the services rendered by the appettant on the goods

physicatty exported for the period under consideration squarety

covered under the scope of Rute-3 of the Ptace of Provisions of

Services Rules, 2012 as recipient of service is located outside the

country and therefore, the appetlant is not liable to pay service

tax on the services rendered on the goods physicatty exported

from private bonded warehouse.

(iv) That the extended period of limitation is not invokable in the

present case as there was no suppression of facts with an intent

to evade payment of service tax; that they were regutarty fiting

ST-3 Returns and therefore, the demand beyond the normal

period is barred by limitation; that they were under a bona fide

belief that they were not liabte to pay service tax;'that this

cannot be regarded as suppression of facts with intent to evade

payment of service tax; that they have disctosed a[[ material facts

as and when sought by the department; that they were following

this practice since very tong time and they have been audited by

the service tax authorities from time to time and at[ activities

carried out by the appettant were we[[ within the knowtedge of

the authorities.

That for imposing penalty under Section 78 of the Finance Act,

there should be an intention to evade payment of Service tax, or

there should be suppression or concealment of materia[ facts;

that they have provided at[ the detaits as and when service tax

authority has asked to submit and authority was wetl qware withr)
IE

I

ti^- *i'iq

(v)
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Appeal No V2l100/GDI\r/201 9

activities carried out by the appetlant and therefore, the penatty

imposed under Section 78 is not sustainable.

4. Per(onal hearing in the matter was hetd on 29.01.2020 before the

then Commissioner (Appeats), Rajkot. Shri Abraham A. Chacko, General

Manager (Commerciat), appeared for hearing and drawn the attention

towards Order dated 15.02.2019 passed by the Hon'bte National Company

Law Tribunat (NCLT), Ahmedabad Bench, wherein the Hon'bte Tribunat had

issued moratorium.

5. ln view of the moratorium issued by the Hon'ble NCLT, Ahmedabad

under Section 14 of the Insolvency and Bankruptcy Code, 2016 vide Order dated

15.2.7019, the appeal was kept in abeyance titt the outcome of Corporate

lnsotvency Resolution Process (CIRP). On going through the NCLT website, it is

noticed that the Hon'ble NCLT has issued orders for liquidation of M/s PSL Ltd

vide Order dated 8.9.2021 since no bid was received under CIRP and as part of

tiquidation, the Appettant firm has been sold to M/s Lucky Hotding Pvt. Ltd as a

'going concern',

5"'l Personal Hearing was scheduted in virtua[ mode through video

conferencing on 1.12.7071. Shri Ambarish Pandey, Advocate, on being

authorized by Shri Nitin Jain, lnsotvency Professionat, appeared for virtual

hearing and reiterated the submission made in appeal memorandum.

6" I have carefutly gone through the facts of the case, the submissions

made in the appea[ memorandum and oral submission made during Personal

Hearing. The issue to be decided in the present appeal is whether the

appeltant is liabte to pay service tax on bending process undertaken on

imported pipes which were subsequentty re-exported, or not.

7. On perusal of records, I find that the Appettant had carried out process

of bending on the imported Seamless Pipes, which were subsequently re-

exported after the process. The adjudicating authority confirmed service tax

demand covering the period from October, 2014 lo September, 201 5 on the

grounds that services were rendered within taxabte territory of lndia since

ptace of provision of service would be ptace of actual performance of service as

provided under Rute 4(a) of Ptace of Provisions of Service Rules, 2012.

7.'l The Appettant have contended that the charges for fabrication serv'ices

rendered on imported pipes were received in freety convertible foreign

/n' '\
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exchange as per export order placed by the overseas buyer, which woutd

indicate that recipient of service was [ocated outside the territory of lndia;

that there was no dispute in the show cause notice with regard to making

physical export of the Stee[ Pipes Bends by the appettant as recipient of service

is located "outside lndia" and the consideration is received in "convertibte

foreign exchange' and therefore, the contention of the department that the

exemption avaited under the guise of re-export was not admissibte is not

sustainabte.

8. ln order to determine whether the fabrication process under taken by

the Appet[ant on imported goods, which were subsequentty re-exported, can be

considered as export of service as ctaimed by the Appettant, it is pertinent to

examine whether the fabrication service provided by the Appel.tant woutd futfitl

the criteria prescribed under Ru[e 64 of the Service Tax Rutes, 1994 to consider

the said services as export of services. The provisions of Rute 6A ibid is

reproduced as under:

'RULE 6A. Export ofservices. 
- 

(l) The provision ofany service provided or
agreed to be provided shall be treated as export ofservice when,-
(a) the provider of service is located in the taxable territory,
(b) the recipient of service is located outside India,
(c) the service is not a service specified in the section 66D ofthe Act,
(d) the place ofprovision ofthe service is outside India,
(e) the payment for such service has been received by the provider of

service in convertible foreign exchange, and

(f) the provider of service and recipient of service are not merely

establishments of a distinct person in acoordance with item (b) of
Explanation 2 ofclause (44) of section 658 ofthe Act."

8.1 lt is pertinent to examine the retevant provisions of Ptace of Provisions

of Service Rules, 2012, to determine whether ptace of provision of service in

the present case was outside India or not. The retevant provisions of Place of
Provisions of Service Rules, 2012 are reproduced as under:

"RULE 4. Place of provision of performance based services. 
- 

The place

I n

actuallv perlormed. namelv :-

V\rln services shall be the locationf t1

(a) services provided in respect of soods that are reouired to be n.rade

nhysicallv available by the recipient of service to the provider of service. or

to a person acting on behalf of the provider of service. in order to provide tl.re

servlce:

Provided that

Provided further that this clause shall not apply in the case ofa service

provided in respect of goods that are temporarily imporled into India for

repairs and are expofied after the repairs without being put to any use in the

taxable teritory, other than that which is required for such repair;"

(Emphasis supplied)','
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8.2 ln the present case, it is not under dispute that the goods on which

fabrication process was carried out by the Appetlant was physicatly made

availabte to them and services were provided within taxabte territory of lndia.

Hence, ptace of provision of service in this case woutd be location where the

services were actuatty performed i.e. taxable territory of India, as stipulated in

RuLe 4(a) supra. Further, fabrication process carried out by the Appetlant on

imported pipes were not repairs but re-conditioning and hence, second proviso

to Ru[e 4(a) supra woutd not be appticabte to the facts of the present case.

S'ince, the place of provision of service was not outside lnd'ia, the services

rendered in the present case cannot be said to be export of services in view of

the provisions contained in Rute 6A supra. Hence, the AppelLant has been

rightLy hetd tiable to pay service tax on the fabrication services rendered in

taxable territory of lndia. l, therefore, uphold the impugned order confirming

service tax demand of Rs. 52,32,236l-. Since, demand is upheld, it is natural

that confirmed demand is required to be paid atong with interest under Section

75" l, therefore, uphold the impugned order for recovery of interest.

9. The Appettant has contended that the services rendered by the appettant

on the goods physically exported for the period under consideration squarety

covered under the scope of Rute 3 of the Place of Provisions of Services Rutes,

2012 as recipient of service is tocated outside lndia and, therefore, the

appeltant is not liabte to pay service tax on the services rendered on the goods

physically exported from private bonded warehouse. I find that it is pertinent

to examine the provisions of Rute 3 ibid, which are reproduced as under:

"RULE 3. Place of provision generally. 
- 

The place of provision of a

service shall be the location olthe recipient ofservice :

Provided that in case of services other than online information and database

access or retrieval services, where the location of the service receiver is not

available in the ordinary course ol business, the place of provision shall be

the location of the provider of service."

9.1 lfind that place of provision of service is generalty location of recipient

of service as provided under Rute 3 above. However, in the present case, ptace

of provision of service is the location where the services were actua[[y

performed i.e. taxable territory of lndia, in terms of Rute 4(a) ibid as discussed

in detail supra. l, therefore, hotd that the present case is not covered under

Rute 3 ibid as claimed by the Appellant.

L I

1
((\:

Page No 8 of 11



App€al No: V2l100/GDM/2019

10. The Appettant has contended that the imported pipes were cleared by

fiting Warehousing Bitt of Entry on submission of Warehousing Bond under

Section 59 of the Acl, 1962 and permitted for deposit of goods in a warehouse

under Section 60 of the '1962; that the imported goods were processed in the

Bonded \{arehouse by fottowing the provisions of "Manufacturing and other

operations in relation to goods in warehouse" under Section 65 of the Act,

1962; that after comptetion of the process of bending, the imported pipes were

physicatty exported to place 'outside lndia' from the private bonded warehouse

under Section 69 of the Act, 1962 by fiting shipping bitl.s.

10.1 ln this regard, I find it is pertinent to examine the findings given by the

adjudicating authority at para 21 of the impugned order, which are reproduced

as under:

"21. From the above, it is clear that the services were rendered and consumed

within taxable territory of India. ln fact, goods were exported after providing

the services and in no case services were exported. The exemption of export

of services was availed under the guise of re-export of imported goods. And as

per Rule 4 ol the POPS Rules, 2012, the Noticee provided the services in

India and is liable to pay Service Tax. Provisions of Customs relating to

Customs Bonded Warehouse do not vitiate the provisions of Service Tax and

Service Tax liability is purely determined on the basis ofprovisions of Service

Tax law. Further, there is no exemption provided in the Service Tax Law lor

the services provided in Customs Bonded Warehouse. Thus, the Noticee is

liable to pay Service Tax alongwith interest and penalty under the category of

"Business Auxiliary Service" which does not amount to manufacture i., t"r-.

of Section 2(f) ofthe Central Excise Act,1944;'

10.2 I do not find any infirmity in the above findings considering that the

services rendered by them were not export within the meaning of Rute 6A of

the Service Tax Rutes, 1994 as hetd by me supra. l, therefore, discard this

contention as devoid of merit.

11 . The Appeltant has contested the invocation of extended period of

Limitation on the grounds that as there was no suppression of facts with an

intent to evade payment of service tax; that they were regularty fiting ST-3

Returns and therefore, the demand beyond the normal period is barred by

Limitation; that they were under a bona fide betief that they were not liabte to

pay service tax; that this cannot be regarded as suppress'ion of facts with intent

payment of service tax. I find that the Appetlant wrongly ctaimed

the ST-3 Returns by reporting as 'amount charged against export

L
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of service provided or to be provided' and did not pay appticabte service tax

thereon. However, during detailed scrutiny of records of the Appettant, it was

revealed that fabrication process carried out by them on imported pipes did

not amoLlnt to export of services. Thus, there was a ctear mis-statement on the

part of the Appettant. The adjudicating authority is, thus, justified in invoking

extended period of [imitation on the grounds of mis-statement.

12. As regards penalty imposed under Section 78 of the Act, the Appetlant

has pleaded that there should be an intention to evade payment of Service tax,

or there should be suppression or conceatment of material facts; that they

have provided a[[ the details as and when service tax authority has asked to

submit and authority was we[[ aware with activities carried out by the

appeltant and therefore, the penalty imposed under Section 78 is not

sustainable" I find that since invocation of extended period of [imitation on the

grounds of mis-statement is upheld by me in paras supro, penalty under Section

78 of the Act is mandatory, as has been hetd by the Hon'bte Supreme Court in

the case of Rajasthan Spinning & Weaving Mitls reported as 2009 (238) E.L.T. 3

(S.C.), wherein it is hetd that when there are ingredients for invoking extended

period of limitation for demand of duty, imposition of penatty under Section

'1 1AC is mandatory. The ratio of the said judgment applies to the facts of the

present case. l, therefore, uphold penatty of Rs. 52,32,236l- imposed under

Section 78 of the Act.

13. Regarding penalty of Rs. 10,000/- imposed under Section 77 of the Act, I

find that the adjudicating authority has imposed penalty on the grounds that

the Appettant had faited to assess correct service tax and did not pay service

tax in accordance of Section 68 of the Act. I concur with the findings of the

adjudicating authority and uphotd imposition of penatty of Rs. 10,000/- under

Section 77 of the Act.

14. ln view of above, I uphotd the impugned order and reject the appeat.

15.

15.

r{qtcla?i ctn ad +1 r{ effi-o er ftqaii sq-i-ft' d0il t fuqT qrd.r t r

The appea[ fited by the Appetlant is disposed off as above.
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By R.P.A.D.

To,
M/s PSL Limited,
Survey No. 35, 3;;7, 41 , 307 t1 &.2, 308/ 1 8" 2,

Vi[[age Varsana & Nani Chirai,
Taluka: Anjar,
District: Kutch.
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