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Appeal No: V2/14/GDM/ 2021

:: ORDER-IN-APPEAL ::

M/s. Vikas Fabricators & Erectors, Gandhidham (hereinafter referred to as
“Appellant”) has filed Appeal No. V2/14/GDM/2021 against Order-in-Original No.
16/GS5T/AC/2020-21 dated 24.11.2020 (hereinafter referred to as *‘impugned
order’) passed by the Assistant Commissioner, Central GST Division, Gandhidham
(Urban) (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Appellant was engaged in
providing various services viz. Erection, Commissioning and Installation Service,
Security Agency’s Service, Business Auxiliary Service etc. and was registered
with Service Tax Department having Registration No. AATPN3050AST001. On the
basis of information, it was found that the Appellant had provided various
taxable services and had charged and collected service tax from their clients but
did not deposit the same in Government Exchequer for which four Show Cause
Notices were issued to them earlier for the period from F.Y. 2008-09 to
December, 2013, January, 2014 to March, 2015, April 2015 to March, 2016 and
April, 2016 to March, 2017. For the subsequent period of April, 2017 to June,
2017, the Appellant was asked to furnish information / documents. The
Appellant vide letters dated 21.5.2019 and 23.7.2019 furnished information
/documents. On scrutiny of documents, it was revealed that the Appellant had
received total amount of Rs. 1,12,72,850/- during the period from April, 2017 to
June, 2017 as a consideration for providing taxable services, but the appellant
had not paid service tax amounting to Rs. 15,72,080/- on the said income nor
filed ST-3 Return.

2.1 Show Cause Notice No. IV/19-12/GIM Urban/Adj/2019-20 dated 7.8.2019
was issued to the Appellant calling them to show cause as to why service tax
amounting to Rs. 15,72,080/- should not be demanded and recovered from them
under Section 73(1) of the Finance Act, 1994 (hereinafter referred to as ‘Act’),
along with interest under Section 75 of the Act and proposed imposition of
penalty under Sections 76, 77 and 70 of the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who confirmed demand of service tax
amounting to Rs. 15,72,080/- under Section 73(1) of the Act, along with interest
under Section 75 of the Act and imposed penalty of Rs. 1,57,208/- under Section
76 of the Act, Rs. 10,000/- under Section 77(2) of the Act and late fee of Rs.

il Page 3 of 6
RN

I 4 :-'Ij.'



Appeal No: V2/14/GDM/2021

20,000/- under Section 70 of the Act read with Rule 7C of the Service Tax Rules,
1994,

3. Being aggrieved, the Appellant preferred the present appeal contending,

inter-alia, as under:
(1) The inquiry was initiated against them and Show Cause Notices
were issued to them covering the period from April, 2008 to March, 2016
and Orders-in-Original and Orders-in-Appeal were issued for the said
period. That they have availed benefit of SVLDRS Scheme and discharged
certificates have also been issued to them for the period upto 31.3.2016.
For the present period of April, 2017 to June, 2017, they requested the
adjudicating authority to give them time for making payment of service
tax upto October, 2020 which was unpaid due to financial crisis and ill
health of the proprietor. However, the adjudicating authority did not
accept their submission and confirmed service tax demand of Rs.

- 15,72,080/-.

(i)  That the adjudicating authority erred in not granting sufficient
time for payment of tax due to Covid-19 and erroneously confirmed
service tax demand. That the adjudicating authority erred in imposing
penalty under Sections 76,77 and 70 of the Act.

4. Personal hearing in the matter was scheduled on 22.9.2021, 30.9.2021,
8.10.2021 and communicated through email. Shri Sanjay K. Mulchandani,
authorized representative of the Appellant, vide letter dated 7.10.2021
furnished authority letter dated 18.9.2021 of the Appellant and sought
adjournment on the grounds of ill health of the proprietor of the Appellant.
Subsequently, two more opportunities were granted to the Appellant for
persgnal hearing on 22.10.2021 and 15.11.2021. However, no consent was
received from the Appellant. | find that sufficient opportunities have been
offered to the Appellant. Since, the Appeal cannot be kept pending indefinitely,

| proceed to decide the appeal on merits on the basis of grounds raised in appeal
memorandum.

5. | have carefully gone through the facts of the case, the impugned order,
and the grounds raised in Appeal Memorandum. The issue to be decided in the

present appeal is whether the impugned order confirming service tax demand of
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Appeal Mo: VZ2/14/GDM/ 2021

Rs. 15,72,080/- under Section 73(1) of the Act, along with interest under Section

75 and imposing penalty under Sections 76, 77 and 70 of the Act is correct, legal
and proper or not.

6. On perusal of the records, | find that the Appellant had rendered various
taxable services and received consideration during the period from April, 2017 to
June, 2017 but failed to discharge service tax and also failed to file ST-3 Return
for the said period. The impugned order has confirmed service tax demand of
Rs. 15,72,080/- and imposed penalty under Sections 70,76 and 77 of the Act.

7 % | find that the Appellant has not disputed the charge that they had not
paid service tax for the period from April, 2017 to June, 2017 or the charge that
they failed to file ST-3 Return for the said period. They have pleaded that they
did not discharge the service tax due to financial crisis and ill health of the
proprietor and that the adjudicating authority did not give them time to make
payment of service tax. | do not agree with the plea of the Appellant. When
taxable service is rendered, the Appellant was liable to discharge service tax
within stipulated time. Since, the Appellant had failed to pay service tax within
stipulated time, the Show Cause Notice was correctly issued on 7:8.2019 for
raising demand for such non-payment. Further, there is no justifiable reason for
non-payment of service tax. |, therefore, uphold the confirmation of service tax
demand of Rs. 15,72,080/- under Section 73(1) of the Act. Since, confirmation of
service tax demand is upheld, it is natural that confirmed demand is required to
be paid along with interest. |, therefore, uphold the impugned order for
recovery of interest under Section 75 of the Act.

8. As regards penalty imposed under Section 76 of the Act, | find that the
Section 76 of the Act stipulates that a person, who has been served notice under
Section 73(1) of the Act, in addition to the service tax and interest specified in
the notice, be also liable to pay a penalty not exceeding ten per cent of the
amount of such service tax. In the present case, the Appellant was issued Show
Cause Notice under Section 73(1) of the Act for non-payment of service tax,
which is not under dispute. Hence, the Appellant has been rightly held liable for
penalty under Section 76 of the Act. |, therefore, uphold the impugned order
imposing penalty of Rs. 1,57,208/- imposed under Section 76 ibid.
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Appeal No: VZ2/14/G0M/ 2021

find that the adjudicating authority has imposed penalty on the grounds that the
Appe-'ELant had failed to pay service tax in accordance with the provisions of
Section 68 of the Act and also failed to file prescribed ST-3 returns for the
period from April, 2017 to June, 2017. | concur with the findings of the
adjudicating authority and uphold imposition of penalty of Rs. 10,000/- under
Section 77(2) of the Act.

10.  Regarding penalty of Rs. 20,000/- imposed under Section 70 of the Act, |
find that the adjudicating authority has imposed late fee for failure to file ST-3
return, which is not under dispute. |, therefore, uphold imposition of penalty of
Rs. 20,000/- under Section 70 of the Act read with Rule 7C of the Service Tax
Rules, 1994,

11.  In view of above, | uphold the impugned order and reject the appeal.

12.  arfrerat grer gt v ardier @ Rreemr sros 780 & e £
12.  The appeal filed by the Appellant is disposed off as above.
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Commissioner (Appeals)
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