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Appeal to Customs, Excrse & Service Tax Appellare Tribunal under Section 35E} of CEA, I944 / Under Secbon
86'of Lhe Frnance Act, I994 an appeal lies tbi
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6 of Cdntral Excise fAppeall Rules. 200t ard shal be acco'mpanred aqa.rnsl onti whi'ch ar least should be
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The aDneal under sub sectron I2t and r2At ofthe secuon 86 tle Finance Act 1994. shal be filed m For ST.7 as
prescirbed under Rule 9 12) &9(2Al of the Selire Tax Rules, 1994 and shall be accompanied by a copy of order
af Commrssloner Cental Exclse or Commlssioner, Central Excise (Appealsl (one ol whrch shall be a certiEed
aoov) and coov of the order Dassrd by t}le Cornmrsslonerauthoflzini tIe Assrstanl Commrssioner or Depuly
Co'# inr ssronir"ot Cenrral Excise/ Service Tax to r e Lhe appeal beforeihe Appetlate Tnbunal.

drm flq rdrq r.crc qrq rq +{r.r. i{ffiiq yri}-qavr (ir+o + Tfr Ttri + qwn t d/.rq rarrq vt"{ }Tfui+{q 1944 {r .rr.r
:sr,c;*6 ffid. n fr ffirq ffift{c. 199a fi !rr.r 83 + ffi+d ir{rfr qir ff a-'r fi,rt ?. Eq dal + eF ffirffq [IluT-,r t
'*qrq +ra qqq TiTr( gtE6lqa1 6' qrq + I0 Tr4erd ( l0o/b). na qFI r.a Trriar rrsri{4 f,, r {qiTr, {q Ffi qEr+r ia+rra4 7, Tl
rr,r-{rr B rrr rrr'. acfi Fi iq a'rrr + 'iri.dd :rEr it iA {r+r vtfu4 rc rrEl zt ;rrrg tcr. ;I xErfi a A1
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i,it q-r=ie ;rqr & dt rG rr+a 
'rFcTi,;lt +naz flr ftqlTrq-+ + Fi{c 6 + rrni( aq '{qs{t q? F rq "Jrrr + e'rEur{ ft-+q (t. 2) 3rF}ft{c 2014 + 3n q i I.t ffii vffiq yrMt * qqer B-qr-'fn

errrt rfi r.s x4rq si {r{ if,r dmrl
For an appeal ro be filed before the CESTAT, under Secuon 35F ol the Central Excrse Act, 1944 whrch ls also
made apitrcable ro Servrce Tax under Secdon 83 of *le Fmance Act, 1994, a-n appeal aga$st tlis order shall Le
before the Tribr-rnal on DavmenL of loqo of the duw demanded where durv or duli aid D_enaltv are rn dlsDute. or
penaiv. where penalw'alone rs rn dlspute, provrded &e amount of pre:deposil"payatile worild be suq'ect tb a
leilrndof Rs. t0 Crore"s,

Under Central Excise a,Id Service Tax, "Dury Demanded' shall include :

lil amount determined under Sectiori I I D:
lii) amounl oferroneous Cenvat Credit takeni
(iiil amount payable under Rule 6 ofthe Cenvat Credit Rules

- provrded furtler that l}le provisions of *lis Secdon shall not apply to lhe stay applicalion and appeals
pending belore any appellate auLhority prior to the commencemenl of the Finance lNo.2) Act, 2014.

qrcr e-cor< ffiqur qrlc< ,

RevtQiorLappf lcatlqnto^Gq-vRrnmentef .hdla:
Fq 3n?q 6r,irffiHqqrfufir fd-sBfa" ffqiir i +rdtq raqE crfi 3{ir}f+{q. t 994 fi uFr 3sEE + cqqq;<r+ t r lTr+r qf+q
qr.a q*Fr.,'qr+ie,rT in"r rflf ;E+ T{r+q,'-r;rq'Cqr r: +.fr iTfmq, ffi {tc ,r+4, 
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qEfl ?TT'FI /
A revlsioh'aDohcation Iies to the Under Secretarv- to t}Ie Covemment of India. Revisron AnDhcaron tln
Mrnlsw or i-rfance.-Depalnieni bf nivenue. 4rn flobr. Gev-an De6-o-Bnil=din!. F,i-rii-aniini stie!i.- l.lE*-niiiii'
ll000f,underSection35EEoftheCEAl944inrespecaofthefollowingcase,lbvernedbyfirstprovrsorosub-
sectron il ) of Sec[on-35B ibrd:

{rC qr;I 6 r.F{I Tlqrn + qTFT q. T T{qI;t riIql qfq +T f+df +'fnqfa q rfSfr rtg fi qTrrrFI6 ETIII qT F6rIf {nI 6rrET4 qT Iq,
Rft rr+ 1rsr. ,F n fq+ len r5.rn-ria ; tr-n, ar Ht r<n ,5t ii qr rrsrq t qrr '{. Ei_rsr } a-.{, ft-4t 6r-,Tri fl qtrt
q3F rrB q c'rfr i[ {6qr4 6 q1a'.7 qt/
In qase of any lo-ss of goods, whgre t]-re loss gccurs in trar-lsit from a fac]ory to a war_ehouse or to another factory
o[ frqm one warehouse lo dnother during the course of processing of tht goods in a warehouse or in storag_e
whether in a [actory or in a warehouse

v-rra'+ +rr, @r 19 r u;n.+i ft{r -6, Ir qr1 + ffi{qirr n Tf-r 'E != rrr ,rrr rr{ +dro 1r( ,l"a + g-d (t -.) + c-.zr+ ;

In case of rabate ofduty of exclse on qoods exported to anv countrv or territory outside lndla o[ on exclsable
materral used in the mahufacture of rhE goods hich are e4iorred to'any countri ol temtory outside lndia

qfi rqre crs 6r rI.r{r{ f*q kfl l{r,? 6 arr . +crd qr rerq +1 q-rr f+sia B.fi rr{r lr I
In case ofgoods-exponed ouLsrdelndia axporl to NEpal or Bhuran, without pa'I,rnent of duty

qfrflt- Trq.( + Terr.{ ,rq + l{'r rr F fur. it q& hfre rq xltfirq mi sq6 AFi-{ crEfiii h rra cr:q fr rg * 3lrr Tra 3{rd,l
n yq+ 1vftt1 * 7rn Fr 3rffi{c f a. zi, 1996 fr ur.r 109 + am Fiq? fr rr* arftq 3rlrfl qrrqrGf} E {r{EtflfrtFrr
rr Ar/
Credil of any dutv allowed to be ulrlized towards Da\"rnenr of excrse dutv on final oroducts under tle Drovlsloos
of !his Ad o-r tie-Rrlles made-thfre under such cird'er is passed bv theCommlssibner (Appeals) on oi aier , lhe
dale appomLed under Sec. 109 of t}le Flnaice (No.2) Act,1998

q{fre{sr sr{<i * {I?r ffikd ftdrf:a qr+ 6r rErrfi ff qrfr qrBfl |

ist riac.6q q6 a-q -qt qr ra+;rqflitFri2oo/ 6r Trtr4 isqr nrl it qit iqq rfic rr{ qrc,.Tq c i{r<r;r -t F,rir
I ooo - / 6r qqiri B-{r rn l

The re'vrsioir aoDlicalron shall be accomoenred bv a Iee of Rs. 2OO/- where the amount rnvolved in Runees One
Lac or less a-rld Rs. 1000/- where the arilounl in'iolved is more tiah RupFes One Lac.

qft cq irew it rs q{ xrari fir qqrerr i dr 9-a{6 rq ,{tq + ftr irq fl rr.fiE Trril; a,T + h-qr lr+r qrl}tr rq +q i rn zl
fr ff ft,sr rfi rr4 q {+ t fur qqrF{ft *trrq rqrfus?sr q;i r'6,{+{ qr ifFq qr+rr fr rr+ 3{# Bqr {rdr 2 ri in
case.if the order covers varrouanumbers oforder in Oflsinall fee for each O.l O. shoul'd be oard in the aJoreia.rd
maniter. not withstandinp the fact that the one aooeallo tlie AoDellant Tribunal or the orie aDolicauon to lhp
GnGrl Con. Ai ihE Caa€ Aav Ei, ia frliaii to avcf6 scriptoria \^tdrl' ilixaisins Es. | -ltklr'l;atI-i?a-i004 Tdi

lwt'flfta aru.r+a r1p qf*ftqc, rszs, * sr$fft-t + 3qsrr Td 3rd{r qq rarrr+ ifl?rr fr yR y{ ffutfte o.so tc} 6r qramq
q-5 rdFF-e 4IlT FFII qr#gl /
One coov of dpolicalidn or O.l.O. as d1e case mav be. and *le order of the adrudicaune autho tvshallbeara
court fdd stamp'of Rs.6.50 as prescribed under Sctedule-l m terms of the Couri Fee ActJ 975, as 

-amended.

fEnjq, f+q l<r.< 5= rr{ +{r+z ,rfnrf qrfl 
,fur.^,r t+-rd tuf}) lM. 1cB2 t EFr4 rrq }rq rqFrr F-q{i flqffit # {tffi{il jt rtt rqr{ jrrff{ lfrqr Trirr a /

Atteqtlon is also inviteS tp the rules covelrng lhesq qhd other related matlers contained in the Customs, Excise
and Servrce Appellate Tribunal (Procedurel gules, 1982.

rg 3rffiq yrQmrq d 3Ttd. qrFrq +-.+ + difird qr.r*, Bqr ril-{ a.+rdq rr+trrti * RL q{-flfr fu{Fftq +{qrr.

For the elatorate,, detailed Fnd lalest provisrons relating to fdmg ot appeal to the higher appetlate authot rry, the
appellanl maY reler lo thP uepartmenlal weosrte www.cDec,gov,ln
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Appeat No: v2l 15lGDM/2021

M/s. Trisha lnfrastructures Co., Bhuj (hereinafter referred to as

"Appettant") has filed Appeat No. V2/15lGDM/2021 against Order-in-Original No.

15lJC|Z070-21 dated 18.12.2020 (hereinafter referred to as 'impugned order')

passed by the Joint Commissioner, Central GST, Gandhidham (hereinafter

referred to as 'adjudicating authority').

2. The facts of the case, in brief, are that the Appeltant was engaged in

providing Erection, Commissioning and lnstattation Service and Supply of

Tangibte Goods service and was registered with Service Tax Department having

Registration No. AAGFT2773DSD001 . lnvestigation carried out by the officers of

the Directorate Genera[ of GST lntettigence (DGGI), Rajkot, reveated that the

AppeLtant had provided various taxable services and had charged and cottected

service tax from their clients during the period from F.Y. 2014-15 to June, 2017

but had not deposited / short deposited the same in Government exchequer. lt

was further reveated that they had fited ST-3 returns onty for the period from

Aprit-September,2014 to Aprit-September, 2015 and faited to fite ST-3 Returns

for the remaining period i.e. October-March, 2015-16 to June, 2017 and faited to

discharge service tax. lt appeared that the Appettant had evaded service tax

totatly amounting to Rs. 61,37,083/-. The Appetlant had deposited service tax

totalty amounting to Rs. 27,64,0001- during the course of investigation.

2.1 On cutmination of investigation, Show Cause Notice No. DGGI/AZUl

Gr.E/36-932019-20 dated 16.10.2019 was issued to the Appettant calting them to

show cause as to why service tax amounting to Rs. 61,37,083/- sh6utd not be

demanded and recovered from them under proviso to sub-Section (1) of Section

73 of the Finance Ac1,1994 (hereinafter referred to as 'Act') atong with interest

under Section 75 of the Act and service tax amounting to Rs. 27,64,000/-

deposited during investigation shoutd not be appropriated against total service

tax tiabitity. The notice atso proposed imposition of penatty under Sections 70,

77(1)(b) and 78 of the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order wherein he confirmed demand of service tax

amounting to Rs. 43,18,904/- under proviso to Section 73(1) of the Act, atong

with interest under Section 75 of the Act and appropriated service tax amount of

. Page 3 of9
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Appeat No: V2l1 5/GDil/2021

Rs. 27,64,000/- deposited during investigation against confirmed demand. The,

adjudicating authority imposed penatty of Rs. 43,18,904/- under Section 78 of.

the Act and Rs. 80,900/- under Section 70(1 ) of the Act read with Ru[e 7 of the

Service Tax Rutes, 1994 and Rs. 10,000/' under Section 77('l )(b) of the Act.

3. Being aggrieved, the Appettant preferred the present appeal contending

that the adjudicating authority erred in confirming service tax demand of Rs.

43,18,904/- under Section 73(1 )of the Act and atso erred in imposing penalty

under Sections 70,77 and 78 of the Act.

4. Hearing in the matter was scheduted in virtual mode through video

conferencing on 20.10.2021.Shri Abhishek Doshi, C.A., appeared on behatf of

the Appetlant. He reiterated the submissions made in appea[ memorandum as

wetl as submission made as part of hearing. He stated that the tax liabitity was

shown in the returns and part payment was made. Hence, penatty under Section

78 is not warranted in the case.

4.1 ln additional written submission fited at the time of hearing, it has, inter

olio, been contended that,

(i) They had not fited ST-3 returns for the period October-March,2015-16

' onwards and there were certain short payments of service tax. The

Show Cause Notice issued by DGGI had many catcutation mistakes and

some amounts were catcutated muttiple times. They submitted

detaited repty to the Show Cause Notice with proper workings and

submitted atl required documents to the adjudicating authority, who

accepted most of their exptanation and working provided. However,

the only issue not atlowed by the adjudicating authority is taxability of

advance of Rs. 81 ,02,506/- received during the year 2015-'16 from M/s.

Phenix Buitding Sotution Pvt. Ltd, That such advance received was

towards the transportation of goods services provided by them and

accordingly the service tax was payable by the recipient of service but

the same was not accepted by the adjudicating authority and

erroneously confirmed the demand. That they are contesting serv'ice

' tax demand of Rs. 11,74,863/- on the said advances received by them.

(ii) There was no written agreement

transportation of services. Therefore,

between the parties for

the assessee has obtained
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Appeal No: V2l15/GDM/2021

confirmation from M/s Phenix Buitding Sotutions Pvt. Ltd. regarding

nature of services provided to them who has categoricatly accepted

that they have received transportation services from them. lt is very

welt estabtished principte that when both the party to the transaction

i.e, supplier and recipient of services confirms the nature of

transaction, it is not justified to chatlenge the nature of transaction by

the Service Tax Authorities. As per Notification No. 30/2012-ST dated

20.6.2012, the service tax on transportation services is payabte under

reverse charge mechanism by the recipient of services. They had atso

submitted copy of invoices and ledger for M/s. Phenix Buitding

Sotutions Pvt, Ltd. at the time of adjudication but the same have not

been considered. Hence, they are not liabte to pay service tax

amounting to Rs. 11,74,863/- and impugned order is required to be set

aside on this count.

(iii) The show cause notice issued on 16.10.2019 by invoking extended

period of limitation for the period 2014-15 to 2016-17 is barred by

timitation. The show cause notice does not have any evidence to show

that they had suppressed any information with an intention to evade

payment of service tax. The show cause notice has just mentioned

that assessee have not disclosed the facts at any time without any

support. When everything was availabte on records, the attegation of

suppression etc. cannot be made and extended period should not be

invoked and retied upon fottowing case taws :

(a) Amco Batteries Ltd. -2003-TIOL-50-SC CX

(b) Padmini Products - 2002-TIOL-289-SC-CX

(c) Jai Prakash lndustries Ltd. - 2002-TIOL-633-SC-CX

(d) Sunit Metal Corporation - 2009-TIOL-681 -CESTAT-AHM

(iv) They were registered with Department since long and regutar in

payment of service tax. They could not pay the service tax for certain

period due to tiquidity issue. They had no intention to evade the

payment of taxes. The show cause notice has not brought on record

any evidence to the effect that the Appettant had detiberatety

suppressed the facts or mis-stated anything in order to intentionauy

evade payment of tax. Therefore, no penatty shoutd be imposed under

Sections 70,77 or 78 of the act and retied upon following case [aws:

(a) Hindustan Steel Ltd. vs. State o Orissa 002-TIOL'148-SC-CT-LB
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(b) M/s. Motorworld and others 2012-7IOL-418-HC KAR-ST]

(c) Housing & Development Corp. Ltd.-201 1 -TIOL-1606-CESTAT'AHMI

5. I have carefulty gone through the facts of the case, the impugned order,

the grounds raised in Appeal Memorandum and additional written submission as

wet[ as oral submission made at the time of hearing. The issue to be decided in

the present appeal is whether the impugned order confirming service tax

demind of Rs. 43,18,904/- under proviso to Section 73(1) of the Act, atong with

interest under Section 75 and imposing penatty under Sections 70, 77(1)(b) and

78 of the Act is correct, legat and proper or not.

6. On perusal of the records, I find that an offence case was booked against

the Appettant for evasion of service tax. lnvestigation carried out by the officers

of DGGI, Rajkot revealed that the Appeltant had rendered various taxabte

services and had charged and collected service tax from their ctients during the

period from F.Y. 7014-15 to June,2017 but had not deposited / short deposited

service tax in Government exchequer. The Appettant had faited to fite ST-3

Returns for the period from October-March, 2015-16 to June, 20'17. The Show

Cause Notice was issued to the Appettant for demanding service tax totatty

amounting to Rs. 61,37,083/-. The adjudicating authority considered the

submission made by the Appetl.ant during the course of adjudication and re-

determined service tax tiabitity and confirmed service tax demand of Rs.

43,18,904/- under Section 73(1) of the Act atong with interest under Section 75

and imposed penatty under Sections 70,77(1)(b) and 78 of the Act.

7. lfind that the Appettant has not disputed the charge that they had not

deposited service tax charged and cottected from their service recipients into

Government exchequer and that they had faited to fite service tax for the period

from October-March, 2015-16 to June, 2017. They have contested the

confirmation of service tax demand of Rs. 11,74,863/- in respect of service

rendered to M/s Phenix Buitding Solution Pvt. Ltd. The Appettant contended that

they had rendered transportation service to M/s Phenix BuiLding Sotution Pvt.

Ltd and as per Notification No. 30/2017-5T dated 20.6.2012, the service tax on

transportation services is payabte by the recipient of services under reverse

charge mechanism and hence, they are not liabte to pay service tax amounting

to Rs. 'l 1,74,863/-. The Appellant further stated that they had atso submitted

copy of invoices and ledger for M/s. Phenix Buitding Sotutions Pvt. Ltd at the

L.
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8. The Appeltant has contested the invocation of extended period of

limitation on the grounds that the Show Cause Notice issued on 16.10,2019 by

invoking extended period of limitation for the period from F.Y. 2014-15 to F.Y.

2016-17 is barred by [imitation. The Show Cause Notice does not have any

evidence to show that they had suppressed any information with an intention to

evade payment of service tax. The Show Cause Notice has just mentioned that

assessee have not disctosed the facts at any time without any support. When

everything was avaitabte on records, the attegation of suppression etc. cannot be

made and extended period should not be invoked. I find that the Appettant in

the present case had charged and cottected service tax from their ctients but did

not deposit the same in Government exchequer during the period from F.Y.

2014-15 to June,2017, which was unearthed during investigation carried out

against them by DGGI, Rajkot. The Appettant had atso not filed ST-3"returns for

the period from October-March, 2015-16 to June, 2017. Thus, this is a clear case

of suppression of facts with intent to evade payment of service tax. Considering

the facts of the case, I am of the opinion that the adjudicating authority was

justified in invoking extended period of timitation on the grounds of suppression
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time of adjudication but the same have not been considered by the adjudicating

authority. On going through the impugned order, I find that the Appetlant had

raised this issue before the adjudicating authority during adjudication

proceedings as evident from sub para 36 to 38 of para 30 of the impugned order.

lf that be the case, confirmation of service tax demand of Rs. 11,74,863/- on

this count without giving any findings is apparent viotation of natural justice.

Since this issue was specificalty raised during the adjudication proc6edings and

the fact that the adjudicating authority faited to give any findings, I find it is

imperative that the adjudicating authority decides the issue on merit. l,

therefore, set aside the impugned order to the extent of confirmation of service

tax demand of Rs. 11,74,863/- and consequent penatty of Rs. 11,74,863/-

imposed under Section 78 of the Act and remand the matter to the adjudicating

authority for deciding the issue. Needless to mention that principtes of natural

justice be adhered to in remand proceedings. I find that the Appeltant has not

contested confirmation of remaining service tax demand. l, therefore, uphold

the confirmation of service tax demand of Rs. 31,44,041 /-. When demand is

upheld, it is natura[ that confirmed demand is required to be paid atong with

appticabte interest. l, therefore, uphotd the impugned order for recovery of

interest under Section 75 of the Act.

L
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of facts.

9. As regards penatty imposed under Section 78 of the Act, the Appetlant has

pleaded that the Show Cause Notice has not brought on record any evidence to

the effect that they had deliberatety suppressed the facts or mis-stated anything

in order to intentionatty evade payment of tax. The Appettant further pteaded

that the tax tiabitity was shown in the returns and part payment was made. I

find that the Appeltant was registered with Service Tax Department. They had

during the retevant period charged and cottected service tax from their ctients

but did not deposit the same in Government exchequer, which was unearthed

during investigation carried out against them by DGGI, Rajkot. lt is on record

that they had also faited to fite ST-3 Returns for the period from October-March,

2015-16 to June, 2017. Further, Service Tax payment of Rs. 27,64,000/- was atso

made after initiation of investigation against them. Since invocation of extended

period of timitation on the grounds of suppression of facts is upheld by me in

paras supra, pena[ty under Section 78 of the Act is mandatory, as has been hetd

by the Hon'ble Supreme Court in the case of Rajasthan Spinning & Weaving Mitts

reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is held that when there are

ingredients for invoking extended period of lim'itation for demand of duty,

imposition of penatty under Section 11AC is mandatory. The ratio of the said

judgment appties to the facts of the present case. l, therefore, uphotd penatty

of Rs. 3'1,44,041 /- imposed under Section 78 of the Act.

10. Regarding penatty of Rs. 10,000/- imposed under Section 77 of the Act, I

find that the adjudicating authority has imposed penalty on the grounds that the

Appettant had faited to assess correct service tax and atso faited to file
prescribed ST-3 returns within due date. I concur with the findings of the

adjudicating authority and uphotd imposition of penatty of Rs. 10,000/- under

Section 77 of the Act.

11. Regarding penalty of Rs. 80,900/- imposed under Section 70(1)of the Act

read with Rute 7 of the Service Tax Rules, 1994, I find that the adjudicating

authority has imposed penalty for late fiting of 5T-3 Returns for the period from

October-March, 7014 to Aprit-September,2015-16 and for non filing of ST-3

Returns for the period from October-March, 2015-16 to June, 2017. I concur with

the findings of the adjudicating authority and uphotd imposition of penatty of Rs.

80,900/- under Section 70 of the Act.

-.<
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12. ln view of above, I set aside the impugned order to the extent of

confirmation of service tax demand of Rs. 11,74,863/- and remand the matter

as per finding given in para 7 above. The remaining impugned order is uphetd.

sTfi-m-fi-dtdru E-S fi q'$ sTfi-fi fir frc-dRl gq-i-tr ilt+ft frqr q"m t r13.

13. The appeal fited by the Appettant is disposed off as above.
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