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Appeal No: V2/15/GDM/2021

:: ORDER-IN-APPEAL ::

M/s. Trisha Infrastructures Co., Bhuj (hereinafter referred to as
“Appellant™) has filed Appeal No. V2/15/GDM/2021 against Order-in-Original No.
15/JC/2020-21 dated 18.12.2020 (hereinafter referred to as ‘impugned order’)
passed by the Joint Commissioner, Central GST, Gandhidham (hereinafter
referred to as ‘adjudicating authority’).

y 2 The facts of the case, in brief, are that the Appellant was engaged in
providing Erection, Commissioning and Installation Service and Supply of
Tangible Goods service and was registered with Service Tax Department having
Registration No. AAGFT2773DSD001. Investigation carried out by the officers of
the Directorate General of GST Intelligence (DGGI), Rajkot, revealed that the
Appellant had provided various taxable services and had charged and collected
service tax from their clients during the period from F.Y. 2014-15 to June, 2017
but had not deposited / short deposited the same in Government exchequer. It
was further revealed that they had filed 5T-3 returns only for the period from
April-September, 2014 to April-September, 2015 and failed to file 5T-3 Returns
for the remaining period i.e. October-March, 2015-16 to June, 2017 and failed to
discharge service tax. It appeared that the Appellant had evaded service tax
totally amounting to Rs. 61,37,083/-. The Appellant had deposited service tax
totally amounting to Rs. 27,64,000/- during the course of investigation.

2.1 On culmination of investigation, Show Cause Notice No. DGGI/AZU/
Gr.E/36-932019-20 dated 16.10.2019 was issued to the Appellant calling them to
show cause as to why service tax amounting to Rs. 61,37,083/- should not be
demanded and recovered from them under proviso to sub-Section (1) of Section
73 of the Finance Act,1994 (hereinafter referred to as ‘Act’) along with interest
under Section 75 of the Act and service tax amounting to Rs. 27,64,000/-
deposited during investigation should not be appropriated against total service
tax liability. The notice also proposed imposition of penalty under Sections 70,
77(1)(b) and 78 of the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order wherein he confirmed demand of service tax
amounting to Rs. 43,18,904/- under proviso to Section 73(1) of the Act, along
with interest under Section 75 of the Act and appropriated service tax amount of
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Appeal No: V2/15/GDM/2021

Rs. 27,64,000/- deposited during investigation against confirmed demand. Thel
adjudicating authority imposed penalty of Rs. 43,18,904/- under Section 78 of
the Act and Rs. 80,900/- under Section 70(1) of the Act read with Rule 7 of the
Service Tax Rules, 1994 and Rs. 10,000/- under Section 77(1)(b) of the Act.

3. Being aggrieved, the Appellant preferred the present appeal contending
that the adjudicating authority erred in confirming service tax demand of Rs.
43,18,904/- under Section 73(1) of the Act and also erred in imposing penalty
under Sections 70,77 and 78 of the Act.

4. Hearing in the matter was scheduled in virtual mode through video
conferencing on 20.10.2021. Shri Abhishek Doshi, C.A., appeared on behalf of
the Appellant. He reiterated the submissions made in appeal memorandum as
well as submission made as part of hearing. He stated that the tax liability was
shown in the returns and part payment was made. Hence, penalty under Section

78 is not warranted in the case.

4,1 In additional written submission filed at the time of hearing, it has, inter
alia, been contended that,

(i)  They had not filed ST-3 returns for the period October-March, 2015-16

' onwards and there were certain short payments of service tax. The

Show Cause Notice issued by DGGI had many calculation mistakes and

some amounts were calculated multiple times. They submitted

detailed reply to the Show Cause Notice with proper workings and

submitted all required documents to the adjudicating authority, who

accepted most of their explanation and working provided. However,

the only issue not allowed by the adjudicating authority is taxability of

advance of Rs. 81,02,506/- received during the year 2015-16 from M/s.

Phenix Building Solution Pvt. Ltd. That such advance received was

towards the transportation of goods services provided by them and

accordingly the service tax was payable by the recipient of service but

the same was not accepted by the adjudicating authority and

erroneously confirmed the demand. That they are contesting service

tax demand of Rs. 11,74,863/- on the said advances received by them.

(i) There was no written agreement between the parties for
transportation of services. Therefore, the assessee has obtained
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Appeal No: V2/15/GDM/2021

confirmation from M/s Phenix Building Solutions Pvt. Ltd. regarding
nature of services provided to them who has categorically accepted
that they have received transportation services from them. It is very
well established principle that when both the party to the transaction
i.e. supplier and recipient of services confirms the nature of
transaction, it is not justified to challenge the nature of transaction by
the Service Tax Authorities. As per Notification No. 30/2012-ST dated
20.6.2012, the service tax on transportation services is payable under
reverse charge mechanism by the recipient of services. They had also
submitted copy of invoices and ledger for M/s. Phenix Building
Solutions Pvt, Ltd. at the time of adjudication but the same have not
been considered. Hence, they are not liable to pay service tax
amounting to Rs. 11,74,863/- and impugned order is required to be set
aside on this count.

The show cause notice issued on 16.10.2019 by invoking extended
period of limitation for the period 2014-15 to 2016-17 is barred by
limitation. The show cause notice does not have any evidence to show
that they had suppressed any information with an intention to evade
payment of service tax. The show cause notice has just mentioned
that assessee have not disclosed the facts at any time without any
support. When everything was available on records, the allegation of
suppression etc. cannot be made and extended period should not be
invoked and relied upon following case laws :

(a) Amco Batteries Ltd. -2003-TIOL-50-5C CX

(b) Padmini Products - 2002-TIOL-289-5C-CX

(c) Jai Prakash Industries Ltd. - 2002-TIOL-633-SC-CX

(d) Sunil Metal Corporation - 2009-TIOL-681-CESTAT-AHM

They were registered with Department since long and regular in
payment of service tax. They could not pay the service tax for certain
period due to liquidity issue. They had no intention to evade the
payment of taxes. The show cause notice has not brought on record
any evidence to the effect that the Appellant had deliberately
suppressed the facts or mis-stated anything in order to intentionally
evade payment of tax. Therefore, no penalty should be imposed under
Sections 70, 77 or 78 of the act and relied upon following case laws:
(a) Hindustan Steel Ltd. vs. State o Orissa 002-TIOL-148-5C-CT-LB
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Appeal No: V2/15/G0DM/ 2021

(b) M/s. Motorworld and others 2012-TIOL-418-HC KAR-ST]
(c) Housing & Development Corp. Ltd.-2011-TIOL-1606-CESTAT-AHM]

5. | have carefully gone through the facts of the case, the impugned order,
the grounds raised in Appeal Memorandum and additional written submission as
well as oral submission made at the time of hearing. The issue to be decided in
the present appeal is whether the impugned order confirming service tax
demand of Rs. 43,18,904/- under proviso to Section 73(1) of the Act, along with
interest under Section 75 and imposing penalty under Sections 70, 77(1)(b) and
78 of the Act is correct, legal and proper or not.

6. On perusal of the records, | find that an offence case was booked against
the Appellant for evasion of service tax. Investigation carried out by the officers
of DGGI, Rajkot revealed that the Appellant had rendered various taxable
services and had charged and collected service tax from their clients during the
period from F.Y. 2014-15 to June,2017 but had not deposited / short deposited
service tax in Government exchequer. The Appellant had failed to file 5T-3
Returns for the period from October-March, 2015-16 to June, 2017. The Show
Cause Notice was issued to the Appellant for demanding service tax totally
amounting to Rs. 61,37,083/-. The adjudicating authority considered the
submission made by the Appellant during the course of adjudication and re-
determined service tax liability and confirmed service tax demand of Rs.
43,18,904/- under Section 73(1) of the Act along with interest under Section 75
and imposed penalty under Sections 70,77(1)(b) and 78 of the Act.

7: | find that the Appellant has not disputed the charge that they had not
deposited service tax charged and collected from their service recipients into
Government exchequer and that they had failed to file service tax for the period
from October-March, 2015-16 to June, 2017. They have contested the
confirmation of service tax demand of Rs. 11,74,863/- in respect of service
rendered to M/s Phenix Building Solution Pvt. Ltd. The Appellant contended that
they had rendered transportation service to M/s Phenix Building Solution Pvt.
Ltd and as per Motification No. 30/2012-ST dated 20.6.2012, the service tax on
tran'spurtatiﬂn services is payable by the recipient of services under reverse
charge mechanism and hence, they are not liable to pay service tax amounting
to Rs. 11,74,863/-. The Appellant further stated that they had also submitted
copy of invoices and ledger for M/s. Phenix Building Solutions Pvt. Ltd at the
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Appeal No: V2/15/GDM/2021

time of adjudication but the same have not been considered by the adjudicating

authority. On going through the impugned order, | find that the Appellant had
raised this issue before the adjudicating authority during adjudication

proceedings as evident from sub para 36 to 38 of para 30 of the impugned order.
If that be the case, confirmation of service tax demand of Rs. 11,74,863/- on
this count without giving any findings is apparent violation of natural justice.
Since this issue was specifically raised during the adjudication procéedings and
the fact that the adjudicating authority failed to give any findings, | find it is
imperative that the adjudicating authority decides the issue on merit. |,
therefore, set aside the impugned order to the extent of confirmation of service
tax demand of Rs. 11,74,863/- and consequent penalty of Rs. 11,74,863/-
imposed under Section 78 of the Act and remand the matter to the adjudicating
authority for deciding the issue. Needless to mention that principles of natural
justice be adhered to in remand proceedings. | find that the Appellant has not
contested confirmation of remaining service tax demand. |, therefore, uphold
the confirmation of service tax demand of Rs. 31,44,041/-. When demand is
upheld, it is natural that confirmed demand is required to be paid along with
applicable interest. |, therefore, uphold the impugned order for recovery of
interest under Section 75 of the Act.

8. The Appellant has contested the invocation of extended period of
limitation on the grounds that the Show Cause Notice issued on 16.10.2019 by
invoking extended period of limitation for the period from F.Y. 2014-15 to F.Y.
2016-17 is barred by limitation. The Show Cause Notice does not have any
evidence to show that they had suppressed any information with an intention to
evade payment of service tax. The Show Cause Notice has just mentioned that
assessee have not disclosed the facts at any time without any support. When
everything was available on records, the allegation of suppression etc. cannot be
made and extended period should not be invoked. | find that the Appellant in
the present case had charged and collected service tax from their clients but did
not deposit the same in Government exchequer during the period from F.Y.
2014-15 to June,2017, which was unearthed during investigation carried out
against them by DGGI, Rajkot. The Appellant had also not filed ST-3.returns for
the period from October-March, 2015-16 to June, 2017. Thus, this is a clear case
of suppression of facts with intent to evade payment of service tax. Considering
the facts of the case, | am of the opinion that the adjudicating authority was

justified in invoking extended period of limitation on the grounds of suppression
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of facts.

9. As regards penalty imposed under Section 78 of the Act, the Appellant has
pleaded that the Show Cause Notice has not brought on record any evidence to
the effect that they had deliberately suppressed the facts or mis-stated anything
in order to intentionally evade payment of tax. The Appellant further pleaded
that the tax liability was shown in the returns and part payment was made. |
find that the Appellant was registered with Service Tax Department. They had
during the relevant period charged and collected service tax from their clients
but did not deposit the same in Government exchequer, which was unearthed
during investigation carried out against them by DGGI, Rajkot. It is on record
that they had also failed to file ST-3 Returns for the period from October-March,
2015-16 to June, 2017. Further, Service Tax payment of Rs. 27,64,000/- was also
made after initiation of investigation against them. Since invocation of extended
period of limitation on the grounds of suppression of facts is upheld by me in
paras supra, penalty under Section 78 of the Act is mandatory, as has been held
by the Hon’'ble Supreme Court in the case of Rajasthan Spinning & Weaving Mills
reported as 2009 (238) E.L.T. 3 (5.C.), wherein it is held that when there are
ingredients for invoking extended period of limitation for demand of duty,
imposition of penalty under Section 11AC is mandatory. The ratio of the said
judgment applies to the facts of the present case. |, therefore, uphold penalty
of Rs. 31,44,041/- imposed under Section 78 of the Act.

10.  Regarding penalty of Rs. 10,000/- imposed under Section 77 of the Act, |
find that the adjudicating authority has imposed penalty on the grounds that the
Appellant had failed to assess correct service tax and also failed to file
preécribed ST-3 returns within due date. | concur with the findings of the

adjudicating authority and uphold imposition of penalty of Rs. 10,000/- under
Section 77 of the Act.

11.  Regarding penalty of Rs. 80,900/- imposed under Section 70(1) of the Act
read with Rule 7 of the Service Tax Rules, 1994, | find that the adjudicating
authority has imposed penalty for late filing of ST-3 Returns for the period from
October-March, 2014 to April-September,2015-16 and for non filing of ST-3
Returns for the period from October-March, 2015-16 to June, 2017. | concur with

the findings of the adjudicating authority and uphold imposition of penalty of Rs.
80,900/ - under Section 70 of the Act.
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12. In view of above, | set aside the impugned order to the extent of
confirmation of service tax demand of Rs. 11,74,863/- and remand the matter
as per finding given in para 7 above. The remaining impugned order is upheld.

13.  arfierat grer ast it 7 anfrer #1 Froem s a0 3 Ry amEr g
13. The appeal filed by the Appellant is disposed off as above.
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