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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST
/ GST, Rajkot / Jamnagar / Gandhidham :

apftamAT fafrarET #7 ar mE T Name & Address of the Appellant/ Respondent -

M/s. Momay Labour Contractor, Proprietor: Bharatsinh Jadeja, Clo Bhatiyani Enterprise, N.No.209,
Navapura Near Darbargadh,Mandvi Dist: Kutchh- 370465
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Sectivn 358 of CEA, 1944 [ Under Section 86
of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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Appeal No: V2/2/GDM/ 2021

:: ORDER IN APPEAL ::

The present appeal has been filed by M/s. Momai Labour
Contractor, Proprietor: Shri Bharatsinh Jadeja, Village: Merau, Taluka:
Mandvi, District - Kutch (hereinafter referred to as “appellant”) against
Order-In-Original No. O05/AC/MUNDRA/20-21 dated 17.09.2020
(hereinafter referred to as “impugned order”) passed by the Assistant
Commissioner, Central Goods and Service Tax, Mundra Division,

Gandhidham-Kutch (hereinafter referred to as “adjudicating authority”).

2 The facts of the case, in brief, are that during the course of audit
of records of M/s. Ashapura International Ltd., Madhapar, Bhuj (Kutch), it
was found that the Appellant had rendered taxable services under the
category of manpower recruitment and supply service from F.Y. 2008-09
to F.Y. 2013-14 to M/s. Ashapura International Ltd., Madhapar, Bhuj
(Kutch) without getting Service Tax registration and had not discharged
Service Tax. The audit officers found that the appellant had received a
consideration of Rs. 3,48,88.853/- during the period in question from M/s
Ashapura as per Form 26AS of the appellant and service tax liability was
determined on the basis of Best Judgement Assessment under Section 72
of the Finance Act, 1994 at Rs. 33,21,697/-.

2.1 Subsequently, Show Cause Notice No. V.ST/AR-
IV/GDM/ADC/28/2014-15 dated 21.04.2014 was issued to the Appellant
proposing demand and recovery of Service Tax amount of Rs. 33,21,697/-
under Section 73(1) of the Finance Act, 1994 (hereinafter referred to as
“Act”) along with interest under Section 75 ibid and proposing imposition
of penalties under Sections 76,77 and 78 of the Act and recovery of late

fee for non filing of ST-3 returns under Section 70 of the Act.

22, The above Show Cause Notice was adjudicated vide the
impugned order dated 17.09.2020, which confirmed Service Tax demand
of Rs. 33,21,697/- under Section 73(1) of the Act along with interest
under Section 75 ibid and penalty of Rs. 10,000/- was imposed under
Section 77, penalty of Rs. 33,21,697 /- under Section 78 and late fee as

prescribed under Section 70 of the Act was also imposed.

3.1 Being aggrieved with the impugned order, the Appellant has

preferred present appeal on the following grounds:-
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Appeal No: V2/2/GDM/2021

1) The appellant had done job work of processing of goods on behalf of
their clients in their factory premises;
2) The activities carried out by them were in relation to manufacturing

process of Processed Blended Bentonite;

3) They made contract with M/s. Ashapura Minechem Ltd., Kutch on
01.04.2008 and the same was composite work order for conversion
of crude Bentonite to blended Bentonite;

4} The production/processing of goods on behalf of the client is under
‘Business Auxiliary Services’ but the said service excluded the
activities related to amounts to manufacture;

5) As per Notification No. 08/2005-Service Tax, such processed goods
.clearﬂd on payment of Central Excise Duty then there is no question
for payment of Service Tax on such activities provided by them;

6) They had carried out job work at premises of their clients and for
that they received job work charges on MT basis i.e. on the basis of
the quantity of Bentonite manufactured by them, as per contract;

7) The allegation regarding suppression of facts by the Lower
Adjudicating Authority is not acceptable as their activities are not
suppressed as their client registered with Central Excise
Department and regularly filed returns and paid the duty time to
time;

8) The Show Cause Notice is time barred as audit officer had
conducted on 13/14.11.2009 and present Show Cause Notice was
issued on 21.04.2014;

9) The entire Show Cause Notice is illegal as already one Show Cause
Notice no. V.ST/AR-IV/GDM/ADC/172/2013 dated 12.09.2013
already issued covering period 2008-09 to 2012-13 to the appellant;

10) The activities carried out by them at the premises of their
client was job work i.e. services for manufacture of the blended
Bentonite and not merely supply of manpower :

11) There was no ‘employer employee relationship’ existed between the

appellant and the individual labour engaged by them:

12) Their service provided to their clients was not falls under the

purview of ‘Manpower recruitment or supply agency services”:
13) They had their own labour and they all work together to undertake
a job work of manufacture of blended Bentonite;

14) They relied upon the decisions given by the various appellate
authorities PSL Corrosion Control Semces Ltd. — 2008 (12) STR
Siiﬁ{}'{‘_zz;ﬁd’ﬂi} and Fire Controls - 2010 (19) STR 99 (Tri.-Bang );
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Appeal No: V2/2/GDM/ 2021

15) They also relied upon the decision issued by the CommiSsioner(A),
Central Excise, Rajkot in the case of Shri Jadeja Vesaljee Velubha
of Mudra Taluka vide OIA No.RJT-EXCUS-000-APP-09-14-15 dated
11.04.2014 wherein all the demand of Service Tax dropped. The
present case have contained similar issue as contained in the case
cited;

16) They also stated that they had not followed the provisions under
Section 67,68,69 and 70 of the Finance Act,1994 and Rule 4A and
S of the Service Tax Rules, 1994 as they had not providing any
taxable services as manufacture services are exempted;

17) They stated that the Lower Adjudicating Authority has not given
any opportunity to be heard in person viz. new adjudicating
authority;

18) They also stated that if they had supplied ‘Manpower recruitment
or supply agency services’ to their clients then there was no
liability for payment of Service Tax on them as from 01.07.2012 to
31.03.2013 the same service attracted under Reverse Charge
Mechanism and their client was liable for payment of Service Tax

on such services;

3.2 The appellant has also filed a Miscellaneous Application for
condonation of delay in filing of present appeal for 2 days for the reason
that due to pandemic Covid-19 situation he could not file appeal in time

for restriction in travelling and tracing 7 years old records.

4. Personal Hearing in the matter was held on 18.08.2021 _in virtual
mode. Shri R. Subramanya, Advocate, appeared on behalf of the appellant.
He reiterated the submissions made in the appeal memorandum. He relied
upon the decision given by the Commissioner (Appeal), Rajkot in the case

of Shri Jadeja Vesaljee Velubha of Mudra Taluka.

Findings:-

5. I have carefully gone through the facts of the case, the impugned
rdcr written as well as oral submissions made by the Appellant. It is
ed that the issues to be decided in the present appeal are whether

ices rendered by the Appellant are liable to Service Tax under the

of “Manpower Recruitment or Supply Agency Service” or not. The

d pertains to period F.Y. 2008-09 to F.Y. 2013-14.
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Appeal No: ¥2/2/GOM/ 2021

6. First of all, I take up the application for condonation of delay in filing
the appeal by 2 days. 1 find that the applicant has submitted that the appeal
was filed late due to pandemic situation in Covid 19, which appears to be

genuine. Hence, the delay in filing appeal is condoned.

T It is further observed that the appellant had provided services to
M/s. Ashapura International Ltd., Madhapar, Bhuj (Kutch), M/s Livosa
Trimex Industries Pvt. Ltd. and M/s Ashapura Minechem Ltd. during the
period in question i.e. October-2008 to March-14. The demand in this
case has been made on the basis of figures appearing in Form 26 AS of
the appellant on the basis of best judgement assessment under Section 72
of the Act after deducting the taxable value of service provided to M/s
Ashapura Minechem Ltd. during F.Y. 2008-09 to F.Y. 2012-13.

8. It is further observed that the appellant has contended the
demand both on merits as well as limitation. They have also contended
that they were not accorded any opportunity for personal hearing by the

current adjudicating authority and the matter was decided ex-parte,

9, It is observed in this regard that the appellant had not produced
any Work Order or Contract made with M/s. Ashapura International Ltd.
Madhapar, Bhuj (Kutch) or M/s Livosa Trimex Industries Pvt. Ltd before
the adjudicating authority. Only sample invoices issued to M/s. Ashapura
International Ltd., Madhapar, Bhuj (Kutch) were presented before him as
well as the appellate authority. In absence of any work order/contract, the
type of work carried out by the appellant cannot be decided. Further, the
Adjudicating Authority has decided the category of services, from invoices
produced by the appellant, is not proper and does not lead to any
conclusion regarding type or category of service provided. The findings
given in respect of service “Manpower Recruitment or Supply Agency
Service” provided by the appellant, by the Adjudicating Authority is not
irrefutable. Further, the current adjudicating authority has not granted
any opportunity for personal hearing to the appellant which is apparent
from the impugned order. Therefore, it would be appropriate to grant an
opportunity to the appellant to produce sufficient documents such as
contracts or work order made with M/s. Ashapura International Ltd.,
Madhapar, Bhuj (Kutch) and M/s Livosa Trimex Industries Pvt. Ltd.,
before the Lower Adjudicating Authority for classification of service

prnvidec{ t.};"?_ them as well as for quantification of demand as the demand
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. Appeal No: V2/2/GDM/ 2021

has been made under Best Judgement Assessment. On receipt of such
documents from the appellant, the Adjudicating Authority should take an

informed decision on the SCN in question.

10. In view of the above, | set aside the impugned order and remand
it to the Adjudicating Authority for deciding the case afresh on the basis of
documents i.e. Work Order/Contract made with M/s. _Ashapura
International Ltd., Madhapar, Bhuj (Kutch), M/s Livosa Trimex Industries
Pvt. Ltd. along with the invoices to be made available by the appellant.
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11.2. The appeal filed by the Appellant is disposed off as above.
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M/s. Momai Labour CDI‘Itl'ﬂ.CtO?‘i;J PERINTENDENT
Proprietor: Shri Bharatsinh Jadeja,
Village: Merau, Taluka: Mandvi, District: Kutch

Copy to:-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone

~ Ahmedabad for kind information please.

2. The Commissioner, GST & Central Excise, Gandhidham
Commissionerate, Gandhidham for information and necessary action.

3. Assistant Commissioner, Central Goods and Service Tax, Mundra

Division, Mundra Kutch for necessary action.
4. Guard File.
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