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Appeal No: V2/1/GDM/2021
:: ORDER IN APPEAL ::

The present appeal has been filed by M/s. Momai Labour Contractor,
Proprietor: Shri Bharatsinh Jadeja, Village: Merau, Taluka: Mandvi, District:
Kutch (hereinafter referred to as "appellant") against Order-In Original No.
04/AC/MUNDRA/20-21 dated 17.09.2020 (hereinafter referred to as
“impugned order”) passed by the Assistant Commissioner, Centrai Goods and
Service Tax, Mundra Division, Mundra Kutch (hereinafter referred to as

"adjudicating authority”).

2. The facts of the case, in brief, are that during the course of audit of
records of M/s. Ashapura Minechem Ltd., Kutch, it was found that the
Appellant had rendered taxable services from F.Y. 2008-09 to F.Y. 2012-13 to
M/s. Ashapura Minechem Ltd., Kutch without getting Service Tax registration
and had not discharged Service Tax. It was contention of the audit that the
appellant had provided service under Manpower Recruitment or Supply
service as defined under erstwhile Section 65 (68) of the Finance Act, 1994
read with Section 65 (105) (k) of the Act to M/s Ashapura Minechem Ltd. They
had received consideration of Rs. 60,37,644/- from the said firm as detailed

in the SCN on which they had not paid service tax amount of Rs. 6,71,314/-.

2.1 Subsequently, Show Cause Notice No. V.ST/AR-IV/GDM/ADC/172/2013
dated 12.09.2013 was issued to the Appellant for demand and recovery of
Service Tax amount of Rs. 6,71,3147 /- Section 73(1) of the Finance Act, 1994
(hereinafter referred to as “Act") along with interest under Section 75 ibid and
proposing imposition of penalties under Sections 77 and 78 of the Act and

recovery of late fee for non filing of 8T-3 returns under Section 70 of the Act.

2.2 The above Show Cause Notice was adjudicated vide the impugned
order dated 17.09.2020 whereby the Service Tax demand of Rs. 6,71,314/-
was confirmed under Section 73(1) of the Act along with interest under
Section 75 ibid. Penalty of Rs. 10,000/~ was imposed under Section 77 along
with penalty of Rs. 6,71,314/ - under Section 78. Late fee as presgribed under
Section 70 of the Act was also directed to be recovered.

3.) Being aggrieved with the impugned order, the Appellant has preferred

present appeal on the following grounds:

1) The appellant had done job work of processing of goods on behalf
of their clients in their factory premises;
2) The activities carried out by them were in relation to

manufacturing process of Processed Blended Bentonite;

3) They made contract with M/s. Ashapura Minechem Ltd., Kutch
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on 01.04.2008 and the same was composite work order for
conversion of crude Bentonite to blended Bentonite;

4) The production/processing of goods on behalf of the client is
under '‘Business Auxiliary Services' but the said service excluded
the activities related to amounts to manufacture;

_ 5) As per Notification no. 08/2005-Service Tax, such processed
goods cleared on payment of Central Excise Duty then there is no
question for payment of Service Tax on such activities provided by
them,;

6) They had carried out job work at premises of their clients and for
that they received jobwork charges on MT bases i.e. on the basis
of the quantity of Bentonite manufactured by them, as per
contract;

7) The allegation regarding suppression of facts by the Lower
Adjudicating Authority is not acceptable as their activities are not
suppressed as their client registered with Central Excise
Department and regularly filed returns and paid the duty time to
time;

8) The Show Cause Notice is time barred as audit officer had
conducted on 13/14.11.2009 and present Show Cause Notice was
issued on 12.09.2013;

9) The activities carried out by them at the premises of their client
was job work i.e. services for manufacture of the blended
Bentonite and not merely supply of manpower;

10) There was no 'employer employee relationship’ existed between
the appellant and the individual labour engaged by them:;

11) Their service provided to their clients was not falls under the
purview of 'Manpower recruitment or supply agency services'’;

12)  They had their own labour and they all work together to
undertake a job work of manufacture of blended Bentonite;

13) They relied upon the decisions given by the various appellate
authorities PSL Corrosion Control Semces Ltd. - 2008 (12) STR
504 (Tri-Ahmd.) and Fire Controls - 2010 (19) STR 99 (Tri.-Bang);

14) They also relied upon the decision issued by the Commissioner

(A), Central Excise, Rajkot in the case of Shri Jadeja Vesaljee

Velubha of Mudra Taluka vide OIA NO.RJT-EXCUS-000-APP-09-

14-15 dated 11.04.2014 wherein all the demand of Service Tax

dropped. The present case have contained similar issue as

contained in the case cited;

15) They also stated that they had not followed the provisions
under Section 67,68,69 and 70 of the Finance Act, 1994 and Rule
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Appeal No: V2/1,/G0M2021

4A and 5 of the Service Tax Rules, 1994 as they had not providing
any taxable services as manufacture services are exempted,;

16) They stated that the Lower Adjudicating Authority has not
given any opportunity to be heard in person viz. new adjudicating
authority;

17) They also stated that if they had supplied ,"Manpower
recruitment or supply agency services' to their clients then there
was no liability for payment of Service Tax on th;:m as from
01.07.2012 to 31.03.2013 the same service attracted under
Reverse Charge Mechanism and their client was liable for

payment of Service Tax on such services;

3.2 The appellant has filed a Miscellaneous Application for condoning the delay
in filing of present appeal for 2 days late with a reason that due to pandemic
Covid-19 situation, he could not file appeal in time for restriction in travelling

and tracing 7 years old records.

4.  Personal Hearing in the matter was held on 18.08.2021 in virtual mode.
Shri R. Subramanya, Advocate, appeared on behalf of the appellant. He
reiterated the submissions as made in the appeal memorandum. He relied upon
the decision given by the Commissioner (Appeal), Rajkot in the case of Shri
Jadeja Vesaljee Velubha of Mudra Taluka.

Findings: -

5. I have carefully gone through the facts of the case, the impugned order,
written as well as oral submissions made by the Appellant. It is observed that the

- issue to be decided in the present appeal are whether the services rendered by
the Appellant are liable to Service Tax under the category of “Manpower
Recruitment or Supply Agency Service' or not. The demand pertains to period
Financial Year 2008-09 to Financial Year 2012-13.

6.  First of all, I take up the application for condonation of delay in filing the
appeal by 2 days. I find that the applicant has submitted that the appeal was
filed late due to pandemic situation in Covid 19, which appears to be genuine.

nce, the delay in filing appeal is condoned.

regards the issue on merits, since the major portion of demand
d to period prior to 01.07.2012, i.e., pre-negative list regime, it would be

to examine the definition of "Manpower Recruitment or Supply Agency

![ “ ‘manpower recruitment or supply agency' means any person engaged in
—_—r
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providing any service, directly or indirectly, in any manner for recruitment
or supply of manpower, temporarily or otherwise, to any other person.”

7.1. Further, the term 'taxable service' has been defined under erstwhile Section
65(105)(K) of the Act ibid, as under:

"any service provided or to be provided to any person, by a manpower
recruitment or supply agency in relation to the recruitment or supply of
manpower, temporarily or otherwise, in any manner.”

7.2. Further, the term 'supply of manpower' has been defined under erstwhile
Rule 2(1)(g) of the Service Tax Rules, 1994 as under:

“ ‘'supply of manpower means supply of manpower, temporarily or
otherwise, to another person to work under his superintendence or control”

7.3. It is observed from the legal provisions above that there has to be (i) supply
of manpower, temporarily or otherwise to another person, and (ii) manpower so
supplied has to work under superintendence or control of the client, in order to
get classified under the taxable category of 'Manpower Recruitment or Supply

Agency Service'.

8. Further, the terms of Work Order dated 01.04.2008 made between the
appellant and M/s. Ashapura Minechem Ltd., Kutch are as under:

1. a. Unload the Bentonite lumps- receiving truck from Mines.

b. Blend the Material as per Company's requirement.

c. Fill the Hopper of Raw Material.

d. Operate the Grinding Machine.

e. Pack the finished matenial as per company's instruction etther in
Jumbo Bag, 50 Kg Bag or 25 Kg Bag.

[. Stacking the packed material in finished good warehouse.

g. Clean the premises with the help of Cleaning Machine.
h. Loading the Pallets/ Bags in to containers or trucks.

2. Period: Period shall be open from 01st April-08

3. Rate: Depend upon process & work on Per MT basis per day of
finished Goods produced by you.

4. Supervision: All your activities will be supervised by our Site in
charge/ Supervisor and you shall obey any instruction given by him

5. Working time: you shall work in all 3 shifts. Normal Shift shall be

. comprise of 8 Hrs. However you can extend your working period to
any time with the prior permission from Mines manager/site in
charge.

6. Payment terms: You may engage any number of skilled / un-skilled
workers as per your requirement, but the rate agreed upon as above
will remain the same t.e. based upon the quantity of final product
manufactured by you. You shall submit bill before 10h of every month
for the actual quantity produced by you and payment between 11h
and 20th every month.

8.1. It is observed from the Work Order/Contract above that the appellant had

carried out following activities in the factory of M/s. Ashapura Minechem Ltd.,
Kutch:
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Appeal No: Va/1/G60M2021

« to blend the materials as per requirement of company;
e to operate the grinding machine;
s to pack the finished goods in bags of various sizes;

e to stack the said packed material in the godown and loaded on the truck
or containers as per direction of the company
To undertake all the above works, the appellant was free to hire any number of

persons and overall supervision on the work was done by the supervisors of M/s
Ashapura Minechem Ltd., Kutch. .

8.2. It is observed that the adjudicating authority has confirmed Service Tax
demand under the category of “Manpower Recruitment or Supply Agency
Service” on the ground that corroborative evidences proved that the Appellant
had provided manpower to M/s. Ashapura Minechem Lid., Kutch. However, |
find that no such corroborative evidences has been brought on record. It is
apparent from the Work Order dated 01.04.2008 discussed above that the
appellant had undertaken the activities relating to processing of Bentonite as per
- requirement of company till packing of the finished goods in bags of various sizes
and it’s loading on the truck or containers as per direction of the company. The
appellant had been paid the amount on quantum basis i.e. production of per MT
of Blended Bentonite. It is further observed that the work order does not mention
the supply of man power in specific terms nor the payment has beén made on

the basis of number of man power supplied. .

8.3. It is further observed that the adjudicating authority has incorrectly come
to a conclusion that manpower was supplied by the Appellant with remark that
the Work Contract in question was without validation of time limit and no
specific rate for work done by the appellant, was fixed. Hence, the Work Order in
~ question produced by the appellant was held to be incomplete, inconclusive and
ambiguous. In this regard, 1 find that the adjudicating authority has failed to
establish that the Appellant had supplied manpower to M/s. Ashapura
Minechem Ltd., Kutch, which was under superintendence or control of the
service recipient in any manner. It is on record that the Appellant has executed
the work as prescribed under Work Order dated 01.04.2008 and for executing
such work they hired man. Thus, vital ingredients/conditions requ.i.l‘.ed to cover

activity under the category of ‘Manpower Recruitment or Supply Agency’ are

r ing in the present case. On the contrary, the facts emerging from records
A

-cleé}é}j.t stablishes execution of work/task as per the Work Order and for that
S they were hiring man force and there is no evidence of supply of any

wer per se by the Appellant. Therefore, it is held that the services

‘Manpower Recruitment or Supply Agency’ under erstwhile Section 65(68) of the

Act as proposed in the SCN and confirmed in the impugned order for period up

Page 7of HO- |/



Appeal NO. V&/1/ASUNILUL |

to 30.06.2012.

8.4. | rely on the order passed by the Hon’ble CESTAT in the case of Ganesh
Dutt reported as 2017(4) GSTL 323 (Tri. Del.), wherein it has been held that
demand of Service Tax under "Manpower Recruitment or Supply Agency Service”
is not sustainable in absence of evidence of supply of manpower with details of

number and nature of manpower, duration and other conditionalties for such

supply.

8.4.1. | also rely on the order passed by the Hon'ble CESTAT in the case of K.
Damodarareddy reported as 2010 (19) STR 593 (Tri-Bang), wherein it has been
held that,

“6, We have heard both sides. We find that the appellant had carried out
the activities of loading of cement bags into wagons, spillage cleaning,
stenciling, wagon door opening/ closing, wagon cleaning etc., for M/ s. India
Cements Ltd., during the material period. We find that the appellants were
compensated for the various items of work at separate rates prescribed
under the contract. The appellants did not supply manpower charging for
the labour provided on man-day basis or man-hour basis. The appellants
carried out the work as a contractor employing its own labour. Such an
acttvity is not classifiable as “manpower recruitment or supply agency.”

842 | further rely on the order passed by the Hon’ble CESTAT in the case
of Divya Enterprises reported as 2010(19) STR 370 (Tri-Bang), wherein it has
been held that,

“9. On a careful consideration of the above reproduced letter and facts from
the entire case papers, we find that the contract which has been given to
the appellants is for the execution of the work of loading, unloading,
bagging, stacking destacking efc., In the entire records, we find that there
s no whisper of supply manpower to the said M/s. Aspin Wall & Co. or
any other recipient of the services in both these appeals. As can be seen
from the reproduced contracts and the invoices issued by the appellant that
the entire essence of the contract was an execution of work as understood
by the appellant and the recipient of services. We find that the Hon'ble
Supreme Court in the case of Super Poly Fabriks Ltd. v. CCE, Punjab
(supra) in paragraph 8 has laid down the ratio which is as under:

“There cannot be any doubt whatsoever that a document has to be read as
a whole. The purport and object with which the parties thereto entered into
a contract ought to be ascertained only from the terms and conditions
thereof. Neither the nomenclature of the document nor any particular
activity undertaken by the parties to the contract would be decisive. *

An identical view was taken by Hon’ble Supreme Court in the case of State
of AP v. Kone Elevators (India) Ltd. (supra) and UO/ v. Mahindra and
Mahindra supra) in a similar issue. The ratio of all the three judgments of
the Hon'ble Supreme Court, is that the tenor of agreement between the
parties has to be understood and interpreted on the basis that the said
agreement reflected the role and understanding of the parties. The said
ratio applies to the current case in hand. We find that the entire tenor of the
agreement and the purchase orders issued by the appellants’ service
prent clearly indicates the execution of a lump-sum work. In our opinion
work would not fall under the category of providing of
of manpower temporarily or otherwise either directly or
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indirectly.”

8.5. 1 also rely on the clarification issued by the Board vide Circular No.
190/9/2015-S.T. dated 15-12-2015 issued from F. No. 354/153/2014 TRU,

wherein it is clarified that,

“2. The matter has been examined. The nature of manpower supply service
is quite distinct from the service of job work. The essential characteristics of
manpower supply service are that the supplier provides manpower which
is at the disposal and temporarily under effective control of-the service
recipient during the period of contract. Service providers accountability is
only to the extent and quality of manpower. Deployment of manpower
normally rests with the service recipient. The value of service has a direct
correlation to manpower deployed, i.e., manpower deployed multiplied by
the rate. In other words, manpower supplier will charge for supply of
manpower even if manpower remains idle.”

(Emphasis supplied)
8.6. By respectfully following the above case laws and Board’s Circular, I hold

that the services rendered by the Appellant to M/s. Ashapura Minechem Litd.,
Kutch are not classifiable under the service category of “Manpower Recruitment
or Supply Agency” as contained under erstwhile Section 65(68) of the Act till
30.06.2012. The demand confirmed in the impugned order to that extent is not
legally sustainable and is liable for being set aside.

8.7. It is further observed that in the negative list regime w.e.[. 01.07.2012, the
term service has been defined under Section 65B (44) of the Finance Act, 1994 to
mean any activity carried out by a person for another for consideration, and
includes a declared service, but shall not include various activities mentioned in
that section. Moreover, Section 66D of the Finance Act, 1994 contains Negative
List of Services and at clause (f) includes any process amounting to manufacture

o or production of goods.

8.8. It the contention of the appellant that their services attract exemption from
payment of Service Tax as they were doing job work and that the final product
were cleared on payment of Central Excise Duty by the principal manufacture.
The definition of job work given under Rule 2(n) of the CENVAT Credit Rules,
2004 is reproduced below:

\.{n) “iob work” means processing or working upon of raw material or semi-

ished goods supplied to the job worker, so as to complete a part or whole
process resuftmg in the manufacture or finishing of an ayticle or any

)peration which is essential for aforesaid process and the expression “job

werker” shall be construed accordingly;

the impugned order that though this contention was raised in defence

the

ﬂ

appellant has also not submitted any documents to arrive at a conclusion in this
regard. The Work Order made between appellant and M/s. Ashapura Minechem

Ltd.,, Kutch do indicate that they were providing activities in relation fto
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processing of Bentonite as per requirement of company till packing of the
finished goods in bags of various sizes and it’s loading on the truck or containers
as per dir:ectiun of the company but in absence of any discussion in the
impugned order, it is not possible to come to a conclusion that they were acting

as job worker.

8.9. However, it is observed that crude Bentonite is classifiable under CETSH
2508.10 of the Central Excise Tariff Act, 1985 and after undergoing the chemical
processes of acid or alkali activation, a new chemical product, processed
Bentonite classifiable under CETSH 3802.90 is produced. Since there is a
change in classification in Tariff, I am of the view that the conversion process
amounts to manufacture. My views are bolstered by the clarification given by the
BOARD vide Circular No. 32/2002-Cus., dated 10-6-2002 issued vide F. No.
528/22/2001 -CUS. (TU), wherein it has been stated as follows:

"2, The matter has been examined. Goods, namely, "Bentonite" in natural
or *crude form is classifiable under sub-heading 2508.10 whereas
decolourising earth would be classifiable under sub-heading 2508.20.
Bentonite is stated to be naturally occurring clay predominant in Indonesia,
Germany, Japan, USA, and India. India is, howeuver, stated to be importing
bentonite and its derivatives for use in cosmetics, medicinal formulations,
drilling industry and food industry. HS Explanatory Notes to heading 25.08
states that it includes all natural clay substances, but it excludes activated
clay from the scope of the heading.

3. Clay Bentonite in crude form is stated to be made effective by
activating it with acid or alkali. Some of the mineral acids used for acid
activation are hydrochloric acid, sulphuric acid, etc. After the acid
activation process, it is stated that the molecular structure undergoes
modification. The acid activation process is stated.to be effective in
removing the deficiencies by creating voids in the crystal structure of
bentonite by replacing bigger atoms of molecules, like, aluminium,
magnesium,. iron, etc., by smaller atoms of hydrogen and such an
activated bentonite is stated to have specific PH ranging from 2 to 5
depending on the brand and grade of the product. The activation is
sometimes also done by soda ash resulting in a product which is alkaline
in nature with a PH ranging from 8.5 to 10.5. After acid or alkali activation,
the bentonite undergoes washing, grinding, heating and packing resulting
in a new chemical product, namely, bleaching earth/activated clay, etc.
This finished product is said to have properties like adsorptive capacity,
acid properties, catalytic properties, ion exchange capacity and particle
size distribution which is highly useful for various industrial applications
like purification, filtration, bleaching, etc. HS Explanatory notes to heading
38.02 states that the heading includes activated clays and activated
earths, but excludes natural clayey substances.

4.  Keeping the foregoing view, the Board is of the considered opinion
that such goods misdeclared as 'decolourising earth/ processed bentonite
are classifiable under CTH 3802.90 as 'activated bleaching earth'.”

Since the appellants are undertaking the activity related to conversion of crude
Bentonite lumps into the processed Bentonite at the premises of M/S Ashapura
Minechem Ltd., from the raw materials and machinery supplied by said

Company and after completion of the conversion process, such processed
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premises and loaded into container or lorry for dispatch, 1 find that the
activities/services provided by the appellant are nothing but the actiyities falling
under the category of those ‘amounting to manufacture’. Hence, they are held to
be exempt from payment of Service Tax as Negative List of Service under Section
66 D (f) of the Finance Act, 1994, The demand confirmed in the SCN is liable to
be set aside for the period since 01.07.2012.

8.10. Further, the appellants have also contented that they were charging /
billing in terms of quantum of production or tonnage basis and were receiving
payments accordingly and not on the work done on hourly basis and had also
submitted the copies of some invoices in support of their plea. On going through
the copies of the invoices and work contract/order submitted by the appellant, I
find merit in the argument of the appellant. I find that the essence of the mutual
agreement between the appellant and M/S Ashapura Minechem Ltd., Kutch, was
execution of work as per contract and invoices were not for utilization of services

of an individual.

8.11. In view of discussion made above, | set aside the demand of service tax
confirmed in the impugned order. As the demand of service tax is set aside, the
question of levy of interest and penalty do not arise. Accordingly, the same are

set aside.

9. el grRT gl @t ¥ erdid 1 Fuert IRiad adis A fobar S g |
9. The appeal filed by the Appellant is disposed off as above.
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By R.P.A.D. _& EAMHE~Te o )

To, . S ————
M/s. Momai Labour Contractor, AL YL TSIy S\
Proprietor: Shri Bharatsinh Jadeja, - “~- “ A JARIYA

Village: Merau, Taluka: Mandvi, District? KUteh T ENDENT

Copy to:-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone
Ahmedabad for kind information please. 2

2. The Commissioner, GST & Central Excise, Gandhidham Commissionerate,

Gandhidham for information and necessary action.

ssistant Commissioner, Central Goods and Service Tax, Mundra Division,

ndra Kutch for necessary action.
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