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Arising out of above mentioned OIO issued by AdditionauJoinrDeputy/Assistanl Commissioner, Centr"l Exose/ST

/ GST, Rajkot / Jamnagar / Gandhidham :

eiffi7rffi +r +r+ q?i Tdr /Name & Address of the Appeuant/Respondent :,

Mrs. Momay Labour Contractor, PropriBtor: Bharatsinh Jade.la, Cro Bhatiyanl Enterprise, N.No.209,

Navapura Near Darbargsdh,Mandvi Dlst: Kutchh- 370465
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rFi E-r qfaF-q'". 1994 fr ?rEr 86 + ff4 ffi{?4 tr"rs fi ar q+fl I r/

Appeal to Customs, Excise & SeNice Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86
of the Finarce Act, 1994 an appeal lies to:
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The special bench of Customs, Excise & Service Tax AppeUate Tribunal of West Block No. 2, R-K- Puram, New
Delhi in all matters relating to classification aid va]uation.
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To the West regional bench of Customs, Excrse & Seri'i(e Tax Appellate Trrbunal {CESTATI al. 2-d Floor,
Bhaumali Bhawdn, Asarwa Ahmedabad-38oo i 6rn case ol appeals o*rbi than as menlronid in pare I (a) above

slffiq ;{l{rltrr.qr } qqa qffr r5r +r} * ftq iffiq s.cr" t6 (srft'd)1ii{qrqdt, 2001, h ft-qc 6 } 3i l-d fiqtftd ftq rr}
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.rqr q.qlqr, rqrT s qFT qr }rt +q,5 .rF!- r'qrr {r 50 dFq r.rq fi qr{r 50 fiq rcq t orltrfi t fr frqer: 1,000/- Er}, 5,000/-
sq:t s-rm 10,000/ 
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The aooeal to the ADoellate Tribunal shall be filed in ouadruDlicate m form EA-3 / as orescrrbed under RuIe 6 of
Centrzrl Excise lAddeal) Rules. 2001 ard shalt bb accomoanied asainst one which al least should be
accomDenied bv ' a fee 6f Rs- I.OOO/- RS-5OOO/-. RS-ID-OOO/ where amount ol duw
demanA / interest /Denaltv / refund is uDto 5 Lac.-'5 Lac to 5O Lic end above 50 [,ac resDectivelv in t]re form of
crossed balk drdfl in fa,idur of Asst. Resistra-r of branch of anv nominated Dubhc sector bank ol"the place where
the bench of a-rlv nominated Dubhc sa'ctor bar < oI t.Le olate where thd bench of the Tnbunal is siruated
AppLcation madi for grant of sfay sha-ll be arcomparlied by'a fee of Rs. 500/.
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9(2A) t irrd fr?rift( c.ra s.T. 7 t ff qI qsifr \Fi rq* qrq qrg6, sr*{ T€r{ rJ'6 3r'1Fr 3lr5ff (idtq), i*q rfrr< eli4 errr

*eo' *a*, a +,nf ,ioo Ft (Tnt i q6 yfi rclFrd 7Ht araq1 qtr 3flTtr anr rarq+ 3lr$tr q-rr{l^3crg-tr, lffiq ricr< T qi
+-rd-.r a ,rftrq rqrarfd+?ur'+ drfi{ <-t {l.4 +r l+:rr f< arq xrd,r 61cF f qrq ii r+q F'+ ffi r i
fte aboeat Lrnder sub secrion {2) ard l2A) of the secuon 86 the Frnance Act 1994, sho11 be f,iled m t'or Sl /€s
orescfibed under Rule 9 (21 & 9(2A) ofthe Servrce Ta.x Rules,_1994 arlcl shall he r..omDanled Dv a coDv ol oroer
5i c;;;;;b;;i bentral 6xc'si oi io i"liiiti"it' cenEat eicise (Appea'lsj lone of li-hich shar be-d certirred
i".*t 
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coov of the order oassed by the Coomissioner authorizin8 the Assista.q! Commrssroner or Depury

a;';i.i..i.;"7.ita"tal Excise/ Service Tax to fte the appeal before ihe Appellate Tflbunal.
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For e]1 aDDeal to be Iiled before the CESTAT, under Secrion 35F of the Cenual Excrse Act, 1944 whrch is also
made aoblicable to Servi(e Ta( under Secuon 83 of the Fmance Act, 1994, an appeal agatlst this order shall Le

hefore fi'e Tnbunal on Davmenr of l0o/o ofthe durY demanded where duty or duty ard penalty are in dispute. or
penalry, where penalty alone is in drspule. provided rhe amounl o[ pre:deposlt payable wou]d be subjei I lo a
ceilinp otRs. 1O Crores." Under Cen;al Exclse and Servlce Tax, "Duty Demanded" shal include :

{il amounr deLermrned under Section I I Dl
lnl amount oferroneous Cenvat Cledit talen;
h,it amount Davable under RuIe 6 ofthe Cenvat Credit Rules

- olovrbeb further tlat *re provisions of thls Sectlon shall not apply to the stay apphcation and appeals
pendrnd before aIy appetlare autlioriry pnor to lhe commencemenl o[lJri Finaice (No.2) Act, 2014.

{rc{ €Ifr( dSTSqq qr+<{ :

Revlslon aDDlicatlon to Government of lndla:
:q ,E'i +-{itrei'rqrfiEr ffiEr qrq"n ,i, idrq -rqr< ,t=F 3rfiffiq,l994 6t !rr-r 35EE { cqEqiTs + {-{'i"irq-, qfu{,

fiq rrErr', f{,1er"r qr+d" {Td, E-{ E{r+c, rrq EIarFr, +fi qlr{. ff++ f,tc rr+{, rre qr.i, rt Fft- t toool, + f{41
qr{r qrtl'qr /
A revrsioh 'aoolication lres to the Under Secretary. to the Covemment of India, Reuslon Apphcatron Unil,
Mrnlstrv of tsriaJlre. DeDainnent of Revenue. 4tl:r Floor. Jeevan DeeD Buildms. Parliament Slre'eL, New Delhi
I I000 ( under SecLiorr 35EE of the CEA 194+ in respFct of Lhe follouing case. -governed by 6rsl proviso to sub
sectron lIl of Section-35B ibid:

qfi qfq + i{fi Tfrqr{ T qrq{ q. qfl *fq-r{ rFqI qr{ 6I r6ql r€T{ q lIsr, rIF d qT..Frn 4 {fqfi qT r.,FIrr qrnl 6rrqr{ Er-rci
EFffGI{r,Gi1vt{srrGqffi++.rr,qrffirdEr.rF+urrisrrurEqmhrtqrq++'r+.ffi+rr,fl+qrBdI
r<rr T€ c qr{ + {6frrn 6 qrrFt {ri
In caae of anv loss of poods. where t}Ie Ioss occurs in tJansrt from a factorv to a warehouse or to anothet faclorv
or lrgm one'larehouse to another during the course of processing of th€ goods in a warehouse or m stor ag"e
whether in a factory or in a waiehouse

rn'r i +q, ftff ,rg qr +' + fu? Fr + qrd { EPcirr ii TTn nl qr{ Tr E& .r€ #rq 3-qrE cpa * aga 1F:ra1 + rn- n.
rr trrz a qrf. ffi -,2 n ai? fi ?cle 6r q?ft 3' /
In case oI rebate of dutv of excrse on poods exooned to allv countrv or terrltorv outside lndia oI on excisablr
material used in t}Ie majlufacture of tllE goods ri,hich aJe e4rorted to"a-ny countri or territory outside India.

qE rsrc vr6 {r r{rr+ri F+q Fdfl.Tr-i d {rfl. icrq +r qen +t qn hqia ftcr rrcr *r l
ln cas€ ofgoods-exponed outside India export to Nepal or Bhutan, wl*lout palrDenl of duty.

qfifuT Tsr{ h T.Tlei-{ ,r"+ + rr.rfi{ 6 Fin dr ryA idra rq {fuFi{q rri rrfi Rfn-{ TEurir q ,rrc qrq 4} .r€ } :tt '.i 
qE,r

it,r{-r13{ft{1 *Zm E-a afdF{q (i.2i.t99ifrurr 109 +ErrrFa"ffrr{.rftrq 3nrql q{r[rEft} T' {r {r{ t,rrF4 fur
rrq Br/'
Credit of a-nv dutv allowed lo be utilized towa-rds Davmenl of excrse dutv on final oroducts under the orovrslons
o[ this Acr oi the-Rules made t]rere under such oider is passed by the?ommlssrbner (Appea-ls) on oi after. the
dare appomled under Sec. 109 o[ the Flnance (No.2) Act,'1998. '
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t 000 J 6r qrr rn t+-qr Trql
The revislon apDircalion shall be accomDanied bv a fee of Rs. 200/- where ll:le ajnouilt rnvolved in Runees One
Lac or less andRs. 1000/ where the amount m'iolved is more l}lai,r Rupees One Lac.
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i-f Lhe order covers various ilmbers of order- in Orieinal. fee for each O.l.O shduld Ue oaia in the'aioia;aril
manner, norwi*rstandlng the fact t}lar ttre one appean to the Appellant Tribuna.l or the ohe aDolication to r}l(
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Appeal No: V2n rcDMlzAz1

The present appeal has been filed by M/s. Momai Labour Contractor,

Proprietor: Shri Bharatsinh Jadeja, Viiiage: Merau, Taluka: Mandvi, District:

Kutch (hereinafter referred to as "appellant") against Order-In Original No.

04,/AC/MUNDRA/2O-27 dated L7 .O9.2O2O (hereinafter referred to as

"impugned order") passed by the Assistant Commissioner, Centrai Goods and

Service Tax, Mundra Division, Mundra Kutch (hereinafter referred to as

' adjudicatin g autleori[/').

2. The facts of the case, in brief, are that during the course of audit of

records of M/ s. Ashapura Minechem Ltd., Kutch, it was found that the

Appeilalt had rendered taxable services from F.Y. 2O0B-09 to F.Y. 2012-13 to

M/s. Ashapura Minechem Ltd., Kutch without getting Service Tax registration

and had not discharged Service Tax. It was contention of the audit that the

appellant had provided service under Manpower Recruitment or Supply

service as de{ined under erstwhile Section 65 (68) of the Finance Acl, 1,994

read with Section 65 (i05) (k) of the Act to M/s Ashapura Minechem Ltd. They

had received consideration of Rs. 60,37,6441- frorn the said firm as detailed

in the SCN on which they had not paid service tax amount of Rs.6,71,314 l-.

2. 1 Subsequently, Show Cause Notice No. V.ST/AR-IV/GDM/ADC I L7 2 I 2013

dated 12.09.2013 was issued to the Appellant for demand ald recovery of

Service Tax amount of Rs.6,71,3147 l- Section 73(i) of the Finance AcL, 1994

(hereinafter referred to as "Act") along with interest under Section 75 ibid and

proposing imposition of penalties under Sections 77 and 78 of the Act and

recovery of late fee for non filing of ST-3 rehrrns under Section 70 of the Act.

2.2 The above Show Cause Notice was adjudicated vide the impugned

order dated 17.Og.2O2O whereby the Service Tax demand of Rs. 6,71,314/-

was conlirmed under section 73(1) of the Act along with interest under

Section 75 ibid. Penalty of Rs. 10,000/- was imposed under Section 77 along

with penalty of Rs. 6,71,314/ - under section 78. Late fee as prespribed under

Section 70 of the Act was also directed to be recovered.

3.) Being aggrieved with the impugned order, the Appellant has preferred

present appeal on the following grounds:

d,"l{d 1) The appellant had done job work of processing of goods on behalf

of their ciients in their factory premises;

2l Tine activities carried out by them were in relation to

manufacturing process of Processed Blended Bentonite;

3) They made contract with M/s Ashapura Minechem Ltd, Kutch

.,

\t l.
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on O I .04.2008 and the sarne was composite work order for

conversion of crude Bentonite to blended Bentonite;

4) The production/ processing of goods on behalf of the client is

under 'Business Auxiliary Services' but the said service excluded

the activities related to amounts to manufacture;

, 5) As per Notification no. O8/2OO5-Service Tax, such processed

goods cleared on payment of Central Excise Dut5r then there is no

' question for payment of Service Tax on such activities provided by

them;

6) They had carried out job work at premises of their clients and for

that they received jobwork charges on MT bases i.e. on the basis

of the quantity of Bentonite malufactured by them, as per

contract;

7) The allegation regarding suppression of facts. by the Lower

Adjudicating Authority is not acceptable as their activities are not

suppressed as their client registered with Central Excise

Department and regularly filed returns and pard the duty time to

time;

. 8) The Show Cause Notice is time barred as audit officer had

conducted on 13/ L4.1I.2OO9 and present Show Cause Notice was

' issued on 12.09.2013;

9) The activities carried out by them at the premises of their client

was job work i.e. services for manufacture of the blended

Bentonite and not merely supply of manpower;

10) There was no 'employer employee relationship' existed between

the appelialt and the individual labour engaged by them;

11) Their service provided to their clients was not falls under the

purview ol'Manpower recruitment or supply agency services';

12) They had their own labour and they all work together to

undertake a job work of manufacture of blended Bentonite;

13) They relied upon the decisions given by ttre various appellate

. authorities PSL Corrosion Control Semces Ltd. - 2008 (12) STR

504 (Tri-Ahmd.) and Fire Controls - 2010 (19) STR 99 (Tri.-Bang);

14) They also relied upon the decision issued by the Commissioner

(A), Central Excise, Rajkot in the case of Shri Jadeja Vesaljee

Velubha of Mudra Taluka vide OIA NO.RJT-EXCUS-000-APP-09-

14-15 dated I1.O4.2O14 wherein all the demand of Service Tax

dropped. The present case have contained similar issue as

contained in the case cited;

15) They also stated that they had not followed the provisions

under Section 67,68,69 and 70 of the Finance Act, 1994 ard Rule

'-.:-ll i'- -

;:fl>
"*/
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Appeal No: V2n reDW2021

4A and 5 of the Service Tax Rules, 1994 as they had not providing

any taxable services as manufacture services are exempted;

16) They stated that the Lower Adjudicating Authority has not

given any opportunity to be heard in person viz. r-.ew adjudicating

authority;

l7l They also stated that if they had supplied . "Manpower

recruitment or supply agency services' to their clients then there

was no tiabrlity for payment of Service Tax on them as from

OI.O7.2072 to 31.03.2013 the same service attracted under

Reverse Charge Mechanism and their client was liable for

payment of Service Tax on such services;

3.2 The appellart has fiied a Miscelianeous Application for condoning the delay

in Iiling of present appeal for 2 days late with a reason that due to paldemic

Covid-l9 situation, he could not file appeal in time for restriction in travelling

and tracing 7 years old records.

4. Personal Hearing in the matter was held on 18.08.2021 in virtual mode.

Shri R. Subramanya, Advocate, appeared on behalf of the appellant. He

reiterated the submissions as made in the appeal memorandum. He relied upon

the decision given by the Commissioner (Appeal), Rajkot in the 3ase of Shri

Jadeja Vesaljee Velubha of Mudra Taluka.

Findings: -

5. I have carefully gone through the facts of the case, the impugned order,

written as well as oral submissions made by the Appellant. It is observed that the

issue to be decided in the present appeai are whether the services rendered by

the Appellant are 1iab1e to Service Tax under the category of "Martpower

Recruitment or supply Agency Service" or not. The demand pertains to period

Finarrcial Year 2008-09 to Financial Yeat 2Ol2-73.

6. First of all, I take up the application for condonation of delay in filing the

appeal by 2 days. I find that the applicant has submitted that thd appeal was

filed late due to pandemic situation in covid 19, which appears to be genuine.

nce, the delay in filing appeal is condoned.

regards the issue on merlts, since the major portion of demand

d to period prior to O1.O7.2012, i.e., pre-negative list regime, it would be

to examine the definition of "Manpower Recruitment or Supply Agency"

under erstwhile Section 65(68) of the Act, which reads as under:

pe

" 'manpou.ter recruitment or supplg agencA' means anA person engaged in

Page 5 of 4+ )l
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Appeal No: V 2/',1 rcDlUUzUZ1

prouiding anA service, directly or indirectlg, in ang manner for recruitment

or supplg of manpouer, temporailg or otlent-tise, to anA other person'"

7.1. Further, the term 'taxable service' has been deiined under erstwhile Section

65(1OS)(K) of the Act ibid, as under:

"aig seruice prouid.ed or to be prouided' to anA person, bg a manpott'ter

recntitment or supply agencA in relation to the recruitment or supplg of
manpouer, temporarily or otherwise, in ang manner."

7.3. It is observed from the legal provisions above that there has to be (i) supply

of manpower, temporarily or othen /ise to another person, and (ii) manpower so

supplied has to work under superintendence or control of the client, in order to

get classified under the taxable category of 'Manpower Recruitment or Supply

Agency Service'.

8. Purther, the terms of Work Order dated 01 .04.2008 made between the

appellant and M/s. Ashapura Minechem Ltd., Kutch are as under:

1 . a. Unload the Bentonite lumps- receiuing truck from Mines.
b. Blend the Mateial as per Company's requirement.
c. FilI the Hopper of Raw Mateial.
d. Operate the Grinding Machine.
e. Pack the finished material as per company's instruction either in
Jumbo Bag, 50 Kg Bag or 25 Kg Bag.

f. Stacking the packed mateial in finished good warehouse.
g. Clean the premises uith the help of Cleaning Machine.
h. Loading the Pallets/ Bags in to containers or trucks.

2. Period: Peiod shall be open from 01st Apil-08
3. Rate: Depend upon process & uork on Per MT basis per dag of

ftnished Goods produced by gou.
4. Superuision: All gour activities uill be superuised bg our Site in

charge/ Superuisor and you shall obeg ang instruction giuen bg him
5. Working time: gou shall utork in all 3 shifis. Normal Shifi shall be

. comprise of 8 Hrs. Houeuer Aou can extend your utorking peiod to
any time utith the pior pennission from Mines manager/ site in
charge.

6. Pagment tenns: You maA engage ang number of skilled / un-skilled
u.torkers as per Aour requirement, but the rate agreed upon as aboue
tuill remain the same i.e. based upon the quantity of final product
monufactured bg gou. You shall submit bill before 10h of euery month

for the actual quantitg produced bg gou and payment betuLeen llh
and 2oth euery month.

8.1. It is observed from the Work Order/Contract above that the appellant had

carried out following activities in the factory of M/s. Ashapura Minechem Ltd.,

Kutch:

the Bentonite in lump from truck;

er of raw material;
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7.2. Further, the term 'supply of manpower' has been defined under erstwhile

Rule 2(1)(g) of the Service Tax Rules, 1994 as under:

" 'supplg of manpouter' means supplg of manpou)e4 temporailg or

otheruise, to anotlrcr person to work under his supeintendence or control"
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8.2. It is observed that the adjudicating authority has confirmed Service Tax

demand under the category of "Malpower Recruitment or Supply Agency

Service" on the ground that corroborative evidences proved that the Appellant

had provided mErnpower to M/s. Ashapura Minechem Ltd., Kutch. However, I

find that no such corroborative evidences has been brought on record. It is

apparent from the Work Order dated O 1 .04.2OO8 discussed above that the

appeilant had undertaken the activities relating to processing of Bentonite as per

requirement of company till packing of the finished goods in bags of various sizes

and it's loading on the truck or containers as per direction of the company. The

appellant had been paid the amount on quantum basis i.e. production of per MT

of Blended Bentonite. It is further observed that the work order does not mention

the supply of man power in specific terms nor the payment has betjn made on

the basis of number of man power supplied.

8.3. It is further observed that the adjudicating authority has incorrectly come

to a conclusion that manpower was supplied by the Appeilant with remark that

the Work Contract in question was without validation of time limit and no

specifrc rate for work done by the appellant, was fixed. Hence, the Work Order in

question produced by the appellant was held to be incomplete, inconclusive and

ambiguous. In this regard, I find that the adjudicating authority has failed to

establish that the Appellant had supplied manpower to M/s. Ashapura

Minechem Ltd., Kutch, which was under superintendence or control of the

service recipient in any manner. It is on record that the Appellant has executed

the work as prescribed under work order dated 01.04.2008 and for executing

such work they hired man. Thus, vital ingredients/ conditions required to cover

activity under the category of 'Manpower Recruitment or Supply Agency' are

in the present case, On the contrary, the facts emerging from records

stablishes execution of work/task as per the Work Order and for that

they were hiring man force and there is no evidence of supply of any

er per se by the Appellant. Therefore, it is held that the services

d by the appellant cannot be classified under the taxable category of

,Mallpower Recruitment or Supply Agency'under erstwhile Section 65(68) of the

Act as proposed in the scN and confirmed in the impugned order for period up
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. to blend the materials as per requirement of company;

. to operate the grinding machine;

n to pack the finished goods in bags of various sizes;

. to stack the said packed material in the godown and loaded on the truck
or containers as per direction of the cornparry

To undertake all the above works, the appeilant was free to hire any number of

persons and overall supervision on the work was done by the supervisors of M/s

Ashapura Minechem Ltd., Kutch.
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to 30.06.2072

8.4. I rely on the order passed by the Hon'ble GESTAT in the case of Galesh

Dutt reporied as 20 t7 (41 6STL 323 (Tri. Del.), wherein it has been held that

demand of Service Tax under "Manpower Recruitment or Supply Agency Service"

is not sustainable in absence of evidence of supply of manpower with details of

number and nature of manpower, duration and other conditiona-lties for such

supply.

8.4.1. I also rely on the order passed by the Honlcle CESTAT in the case of K.

Damodarareddy reported as 2010 (19) STR 593 (Tri-Bartg), wherein it has been

held that,

"6. We haue heard both sides. We find that the appellant had carried out

the actiuities of loading of cement bags into wagons, spillage cleaning,

stenciling, ttagon door opening/ closing, TDagon cleaning etc., for M/ s. India
Cements Ltd., duing the mateial peiod. We find that the appellants utere

compensated for the uartous items of uork at separate rates prescibed
unQer the controct. The appellants did not supply manpouter charging ior
the labour prouided on man-dag basis or man-hour basis. The appellants
carried out the toork as a contractor emploging its oun labour. Such an
actluitg is not classifiable as "manpouLer recruitment or supplg agencg."

a.4.2. I further rely on the order passed by the Hon'b1e CESTAT in the case

of Divya Enterprises reported as 2010(19) STR 370 (Tri-Bang), wherein it has

been held that,

"9. On a careful consideration of the aboue reproduced letter and facts from
the entire case papers, tue find that the contract uthich has been giuen to
the appellants is for the execution of the uork of loading, unloading,
bagging, stacking destacking etc., In the entire records, uLe find that there
is no uthisper of supplg manpou)er to the said M/ s. Aspin Wall & Co. or
any other recipient of the seruices in both these appeals. As con be seen

from the reproduced contracts and the inuoices issued by the appellont that
the entire essence of the contract u.tas an execution of work as understood
bg the appetlant and the recipient of seruices. We find that the Hon'ble
Supreme Court in the case of Super Poly Fabiks Ltd. u. CCE, Punjab
(supra) in paragraph B has laid dou-tn the ratio which is as under:

"Th.ere cannot be any doubt uhatsoeuer that a document has to be read as
a uhole. The purport and object uith uthich the parties thereto entered into
a contract ought to be ascertained onlg from the terms and conditions
thereof. Neither the nomenclature of the document nor anA particular
actiuity undertaken by the parties to the contract u.tould be decisiue."

An identical uiew u.tas taken bg Hon'ble Supreme Court in the case of State
of AP u. Kone Eleuators (India) Ltd. (supra) and rJO/ u. Mahindra and
Mahindra (supra) in a similar issue. The ratio of all the three judgments of
the Hon'ble Supreme Court, is that the tenor of agreement between the
parties has to be understood and interpreted on the basis that the said
agreement reflected the role and understanding of the parties. The said
ratio applies to the current case in hand. We find that the entire tenor of the
agreement and the purchase orders issued by the appellants' seruice

rlg indicates the execution of a lump-sum u-tork. In our opinion
u.tork would not fall under the category of prouiding of

of manpouer temporailg or othenuise either directlg or
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indirectlg. "

8.5. I also rely on the clarilication issued by the Board vide Circular No.

L9O19|2O15-S.T. dated 15-72-2015 issued from P. No. 354/153/2014 TRU,

wherein it is cla-rifred that,

"2. The matler ltc"s been examined. The noture of manpou.ter supply seruice
is quite distinct from the seruice of job utork. The essential characteristics of
manpower supplg seruice are that the supplier prouides manpouer uhich
is at the disposal and temporaily under effectiue control of'the seruice
recipient duing tLe peiod of contract. Seruice prouiders accountobilitg is
onlg to the extent and qualitA of manpouer. Deplogment of manpouter
normallA rests with the seruice recipient. The ualue of seruice has a direct
conelation to manpou.ter deploged, i.e., manpou.ter deployed multiplied bg
the rate. In other uords, manpouer supplier uill charge for supplg of
manpoller euen if manpower remains idle."

(Emphasis supplied)

8.6. By respectfully following the above case laws and Board's Circular, I hold

that the services rendered by the Appellant to M/s. Ashapura Minechem Ltd.,

Kutch are not classifiable under the service category of "Manpower Recruitment

or Supply Agency'' as contained under erstwhile Section 65(68) of the Act till

30.06.2012. The demand confirmed in the impugned order to that extent is not

legally sustainable and is 1iable for being set aside.

8.7. It is further observed that in the negative list regime w.e.f. Ol.O7.2Ol2, the

term service has been defined under Section 658 (44) of the Finance Act, 1994 to

mean any activity carried out by a person for another for conside'ration, and

includes a declared service, but sha11 not include various activities mentioned in

that section. Moreover, Section 66D of the Finance Act, 7994 contains Negative

List of Services and at clause (f) includes any process amounting to manufacture

or production of goods.

8.8. It the contention of the appellant that their services attract exemption from

payment of Service Tax as they were doing job work and that the final product

were cleared on pa1rment of Central Excise Duty by the principal manufacture.

The definition of job work given under Rule 2(n) of the CENVAT Credit Rules,

2004 is reproduced below:

'- 
{n) 

.job ttork" means processing or uorking upon of raut mateial or semi-

hed goods supplied to the job utorker, so as fo complete a part or uhole
the process resulting in the manufachre or ftnishing of an ayticle or any

ration uhich is essential for aforesaid process and the expression "job

,a rker" shall be conshued accordinglg;
I the impugned order that though this contention was raised in defence

the adjudicating authority has not given any findings on it. Fr-rrther, the

appellant has a,lso not submitted aIly documents to alrive at a conclusion in this

regard. The Work Order made between appeliant and M/s. Ashapura Minechem

Ltd., Kutch do indicate that they were providing activities in relation to

t
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processing of Bentonite as per requirement of company till packing of the

finished goods in bags of various sizes and it's loading on the truck or containers

as per direction of the company but in absence of any discussion in the

impugned prder, it is not possible to come to a conclusion that they were acting

as job worker.

8.9. However, it is observed that crude Bentonite is classifiable under CETSH

2508. 1O of the Central Excise Tariff Act, 1985 and after undergoing the chemical

processes of acid or alkali activation, a new chemical product, processed

Bentonite classifiable under CETSH 3802.90 is produced. Since there is a

change in classification in Tariff, I am of the view that the conversion process

amounts to manufacture. My views are bolstered by the clarification given by the

BOARD vide Circular No. 32l2OO2-Cus., dated 10-6-2002 issued vide F. No.

528l22l2OOl -CUS. (TU), wherein it has been stated as follows:

'2. The matter has been examined. Goods, namelA, "Bentonite" in natural
or 'crude form is classifiable under sub-heading 2508.10 ttthereas
decolouising earth u.)ould be classifiable under sub-heading 2508.20.
Beatonite is stated to be nafitrally occwring clag predominant in Indonesia,
Germany, Japan, USA, and India. India is, houteuer, stated to be importing
bentonite and its deiuatiues for use in cosmetics, medicinal formulations,
drilling industry and food industry. HS Explanatory Notes to heading 25.08
states thot it includes all natural clay substances, but it excludes actiuated
clag from the scope of the heading.
3. Clag Bentonite in ctude form is stated to be made effectiue bg
actiuating it ulith acid or alkoli. Some of tLe mineral acids used for acid
actiuation are hgdrochloric acid, sulplruric acid, etc. Afier the acid
actiuation process, it is stated that the moleanlar stnlcture undergoes
modification. The acid actiuation process is stated.to be effectiue in
remouing the defi.ciencies by creating uoids in the crystal structure of
bentonite bg replacing bigger atoms of molecules, like, aluminium,
magnesium,. iron, etc., bg smaller atoms of hydrogen and such an
actiuated bentonite is stated to haue specific PH ranging from 2 to 5
depending on the brand and grade of the product. The actiuation b
sometimes also done by sod.a ash resulting in a product tuhich is alkaline
in nature uith a PH ranging from 8.5 to 70.5. Afier acid or alkali actiuation,
the bentonite undergoes u.tashing, ginding, heating and packing resulting
in a neu.t chemical product, namelg, bleaching earth/ actiuated clag, etc.
This finished product is said to haue properties like adsorptiue capacity,
acid properties, catalytic properties, ion exchange capacitg and particle
size distibution uhich is highly useful for uarious industial applications
like puiftcation, filtration, bleaching, etc. HS Explanatory notes to heading
38.02 states that the headirq includes actiuated clag s and actiuated
eat-ths, but excludes natural clagey substances.
4. Keeping the foregoing uieut, the Board is of the considered opinion
that such goods misdeclared as 'decolourising earth'/ processed bentonite
are classifi.able under CTH 3802.90 as 'actiuated bleaching earth'."

Since the appellants are undertaking the activity related to conversion of crude

Bentonite lumps into the processed Bentonite at the premises of M/S Ashapura

Minechem Ltd., from the raw materials and machinery supplied by said

Company and a-fter completion of the conversion process, such processed

is packed in to various size of packing Bags and stacked in the
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premises and loaded into container or lorry for dispatch, I find that the

activities/ services provided by the appellant are nothing but the actiyities falling

under the category of those 'amounting to manufacture'. Hence, they are held to

be exempt from payment of Service Tax as Negative List of Service under Section

66 D (f) of the Pinalce Act, 1994. The demand confirmed in the SCN is liable to

be set aside for the period since 01.07.2O12.

8.1O. Further, the appellants have also contented that they were charging /
billing in terms of quantum of production or tonnage basis ald were receiving

payments accordingly and not on the work done on hourly basis and had also

submitted the copies of some invoices in support of their plea. On going through

the copies of the invoices and work contract/order submitted by the appeliant, I

find merit in the argu.ment of the appellant. I Iind that the essence of the mutual

agreement between the appellant and M/S Ashapura Minechem Ltd., Kutch, was

execution of work as per contract and invoices were not for utilization of services

of al individual.

8.11. In view of discussion made above, I set aside the demand of service tax

conlirmed irr the impugned order. As the demand of service tax is set aside, the

question of levy of interest and penalty do not arise. Accordingly, the same are

set aside.

qffi ERT (d oT q{ s.rffd oT FqdRT wfrdffi d-8b t E;qr qrm t r

The appeal filed by the Appellant is disposed off as above.
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By R.P.A.D

To,

M/s. Momai Labour Contractor,
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AJARIYA
ITENOENT

Proprietor: Shri Bharatsinh Jadeja,
Viliage: Merau, Taluka: Mandvi, Distric1:''Kutoh

Copy to:-

1

2

The Chief Commissioner, GSf & Central Bxcise, Ahmedabad Zone

Ahmedabad for kind infonnation please.

The Commissioner, GST & Central Dxcise, Gandhidham Commissionerate,

Gandhidlum for information and necessary action.

ssistanl Commissioner, Central Goods and Seruice Tax, Mundra Diuision,

ndra Kutch for necessary action.

ard File.
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