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:: ORDER.IN.APPEAL ::

M/s. Wetspun Power & Stee[ Limited, Survey No. 650 &. 652, ViLtage -

Varsamedi, Tatuka: Anjar, Kutch (hereinafter referred to as "Appettant") has

filed appeal No. V2l79lRAJ/2010 against Re-Credit Order No. 330/2009-10

dated 31 ,12.2009 (hereinofter referred to as "impugned order") passed by the

Deputy Commissioner, erstwhite Central Excise Division, Gandhidham-Kutch

(hereinafter referred to as "refund sanctioning authority"l

2. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of excisabte goods fatting under Chapter No. 72 of the Central

Excise Tariff Act, 1985 and was hotding Central Excise Registration No.

AAACW5308GXM001 . The Appettant was avaiting benefit of exemption under

Notification No. 39/2001-CE dated 31.07.2001, as amended (hereinafter

referred to as 'said notification'). As per scheme of the said Notification,

exemption was granted by way of refund of Central Excise duty paid in cash

through PLA as per prescribed rates and refund was subject to condition that

the manufacturer has to first utilize atl Cenvat credit avaitabte to them on the

[ast day of month under consideration for payment of duty on go6ds cteared

during such month and pay only the batance amount in cash. The said

notification was subsequentty amended vide Notification No. 16l2008-CE dated

27.03.2008 and Notification No.33/2008-CE dated 10.06.2008, which altered

the method of calcutation of refund by taking into consideration the duty

payabte on value addition undertaken in the manufacturing process, by fixing

percentage of refund ranging from 15% to 75% depending upon the commodity.

The Appettant had exercised the option of re'credit for the Financiat Year

2008-09 in terms of para 2C(c) of the said notification.

2.1 The Appettant had fited annuat claim of re-credit for the differential

duty paid on clearance of goods during the Financial Year 2008-09 in terms of

Para 2.2 of the said Notification. The refund sanctioning authority vide the

impugned order sanctioned differential amount of Rs. 1,75,69,6961- and

rejected excess ctaimed amount.

-Page No. 3 of 1 1

3. Being aggrieved, the Appettant has preferred the present appeat, inter-

alio, on the grounds that:

(i) The Adjudicating Authority has not appreciated the fact that the

appe[tant is manufacturing the iron and steel products fatting

under Chapter 72 starting from iron ore in their factory .itsetf;

..|..,/
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had only used some scrap for mixing with the factory (captive)

produced sponge iron, during an intermediate process of

manufacture of MS Bi[[ets, TMT Bars etc.; that they had produced

att his final products in the factory starting from iron ore and

therefore, they are etigibte for refund @ 75% of the duty paid

through PLA;

(ii) The Adjudicating Authority has attowed 39% of the totat duty paid

in terms of Entry at St. No. 8 of the Notification No. 16l2008-CE

dated 27.03.2008; that the said Notification was amended vide

another notification No. 33/2008-CE dated 10.06.2008 wherein it

was mentioned at St. No. 15 the tabte, that if manufacture starts

from iron ore in the same factory for manufacture of iron and

steel products faiting under Chapter 72 t 73, then the

manufacturer witt be etigibte for refund of 75% ot the totat duty

Paid.

(iii) The Adjudicating Authority has failed to appreciate the report of

the Superintendent of Central Excise, Gandhidham Range, who

has reported in his reports pertaining to the said period that the

appetlant is manufacturing the fina[ products i.e. MS Bitlets, MS

Round Bars, etc. right from iron or inside their factory itself.

(iv) Their main raw material is iron ore; that they manufactures

sponge iron from iron ore, which is captivety consumed for

manufacture of bittets and round bars within the same factory;

they atso procure MS Scrap from other sources which are used for

manufacture of sponge iron; that but the fact remains that they

have started his manufacture from iron ore to produce his final

products inside their factory on[y,

(v) He further submitted that in terms of Notification No. 33/2008-CE

dated 10.06.2009, there can be onty two types of bifurcation (a)

Goods produced out of sponge iron made out of iron ore in the

factory (specified inputs) - 75% (b\ Goods produced out of sponge

iron procured from outside (non-specified inputs) - 39%; that as

they have manufactured atl the sponge iron required for further

manufacture of his finat products, out of the iron ore in his own

same factory.

4

-Page No. 4 of 11
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(vi) They have produced finished goods out of sponge iron

manufactured out of the iron ore inside his own factory by adding

bought out scrap in it; but the Adjudicating Authority has faited to

appreciate the fact that sponge iron which is the intermediate

product for manufacture of TMT Bars have been manufactured out

of iron ore in the appeltant's own factory which ii atso not

disputed by the department.

(vii) Notification No. 33/2008-CE does not attow to bifurcate each and

every intermediate product and then catcutate the etigibitity; that

there can be only two bifurcation of their finat products, one

originating from iron ore (specified input), and one originating

from bought out raw materia[ (non-specified inputs).

(viii) As they satisfied at[ the conditions as prescribed in Notification

No. 33/8-CE dated 10.06.2008, they are rightly etigibte for refund

@ 75qio of the totat duty, subject to the actuat amount of duty paid

from PLA, as per St. No. 15 of the Tabte of the said Notification;

the Adjudicating Authority is not right in restricting the refund

amount to 39% as per St. No. 't5 of the Table of the said

notification.

(ix) That the rejection of Education Cess and Secondary and Higher

Education Cess from the refund ctaimed under notification

3912001-CE dated 31'7-2009, is not sustainable. As per Section

93(3) of the Finance Act, 2OO4 and Section 138 of the Finance Act,

2007, att provision of Centra[ Excise Act, inctuding those relating

to refund, exemption witl also appty to Education Cess and SHE

Cess. The exemption provisions of notification 3912001 CE dated

31.07.2001 , as amended, is atso applicabte to the Education Cess

&, Secondary &, Higher Secondary Education Cess. Hence, the

appettant had rightty claimed refund of Education Cess and of

Secondary & Higher Secondary Education Cess. Jhus, the

impugned refund order rejecting refund of Education Cess and of

Secondary & Higher Secondary Education Cess is not [ega[ and

sustainabte and hence is liable to be set aside to that extent; that

he retied upon the decision of (a) Bharat Box Factory Ltd. Vs. CCE

- reported in 2007 (06) LCX 0044, (b) Dharmpa[ Premchand Ltd.

Vs: CCE - reported in2007 (218) ELT 610, (c) decis'ion of Hon'ble

Rajasthan High Court in case of Banswara Syntex Limited V/s.

-Page No. 5 of 1 1
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Union of lndia reported in AIT-2007-459-HC (d) M/s. Sun

Pharmaceutical lndustries Vs. CCE reported in 2007 (207) ELT 673

(Tri. Det)

4. The Appeat was transferred to cattbook in view of pendency of

appeats fited by the Department against the orders of Hon'bte High Court

of Gujarat in the case of VVF Ltd &' others in similar matters before the

Hon'bte Supreme Court. The said appeal was retrieved from cattbook in

view of the judgement dated 22.4.2020 passed by the Hon'bte Supreme

Court and has been taken up for disposa[.

5.1 ln additional written submission dated 22.10.2021, the grounds raised in

appeal memorandum are reiterated and decision of the Hon'ble Gauhati High

Court rendered in the case of Topcem lndia - 2021 (376) ELT 573 is retied upon.

6. I have carefutly gone through the facts of the case, impugned order and

submissions made by the Appettant in appeal memorandum. The issue to be

decided in the present appeal is whether the impugned order has correctly

determined differential duty in terms of Para 2.2 of Notification No. 3917001-

CE dated 31 .07.2001, as amended or not?

7. On perusal of the records, I find that the Appetl,ant was availing the

benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001,

as amended. As per scheme of the said Notification, exemption was granted by

wdy of refund of Central Excise duty paid in cash through PLA as per rates

prescribed vide Notification No. 16l2008-CE dated 27.03.2008 and Notification

No. 33/2008-CE dated 10.06.2008 prevalent at the retevant time. The

appettant had fited annual re-credit apptication for the Financial Year 2008-09

for differentiat duty paid on ctearance of goods in terms of Para 2.2 of the said

Notification. The refund sanctioning authority partialty rejected the re-credit

ctaim amount vide the impugned order.

8. The Appe[tant has contended that the refund sanctioning authority

erroneously considered rate of value addition of 39%, but they are etigibte for

refund on MS Bittets/MS lngots/MS Round Bars/TMT Bars @75% of value addition

."as:Ior rnanufacture of these products, they had used sponge iron manufactured

t -Page No.6 of 11

5. Hearing in the matter was scheduted in virtual mode through video

conferencing on 20.10.2021. Shri R. Subramanya, Advocate, appeared on behalf

of the Appettant. He reiterated the submissions made in appeal memorandum

and further stated that he woutd make additional written submission.
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out of own iron ore, which is captivety consumed along with procured M5 Scrap.

As they had futfitted atl the conditions prescribed in the Notification No.

33i2008-CE dated 10.06.2018, the appettant is etigibte for refund considering

value addition of 75Yo. Hence, the rate of vatue addition mentioned in the

impugned re-credit ordelis not [ega[ and sustainabte.

8.1 I find that the issue regarding etigibitity of refund of duty @75% under St.

No. 15 of Tabte Para 2 of Notification No. 39/2001 -CE dated 31.7.2001 , as

amended for the finished goods manufactured by the Appettant from non-

specified input is decided against the Appettant vide Order-in-Appeat No. KCH-

EXCUS-00O-APP-248-2021 dated 26.10.2021 passed in Appettant's own case for

the period from April 2008 to October, 2009. The retevant portion of the order

passed by the Commissioner (Appeals), Rajkot is reproduced as under:

"9. I find that Notification No. 39/2001-CE dated 31.7.2001 was amended

vide Notification No. 16/2008-CE dated 27 .03.2008 and Notification No.

3312008-CE dated 10.06.2008, which altered the method of calculation of refirnd

by taking into consideration the duty payable on value addition undertaken in the

manufacturing process, by fixilg percentage of refund ranging from l5%o to 7 5%;o

depending upon the commodity. Thus, a manufactuer was eligible for refirnd of

Central Excise duty only at the rates prescribed in the said notifications. I find that

the Appellant had claimed refuid @7 5%o in respect of fina1 products

manufactured by them in terms of S1. No. 15 of Table appearing at Para 2 of said

notification, which is reproduced as under:

"2. The duty payable on value addition shall be equivalent to the

amount calculated as a percentage of the total duty payable on the said

excisable goods ofthe description specified in column (3) ofthe Table

below (hereinafter referred to as the said Table) and falling within the

Chapter of the said First Schedule as are given in the corresponding

entry in column (2) of the said Table, when manufactured starting

from inputs specified in the corresponding entry in column (5) of the

said Table in the same factory, at the rates specified in the

corresponding entry in column (4) of the said Table :

TABLE

Chapter of
the First
Schedule

Description of goods Rate Description of
inputs for
manufacture of
goods in column
(3)

(1) (2) (3) (4) (5)
1 29 All goods 29 Ary goods

2 30 All goods 56 Any goods

33 All goods 56 Any goods
4 34 All goods Any goods
5 38 All goods 34 Aly goods'6.

39 AII goods 26 Aly goods
7 40 Tges, tubes and flaps 41 Any goods

-Page No 7ofl1
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8 72 or 73 All goods Any goods, other

than iron ore

9 74 All goods 15 Any goods

10 16 All goods 36 Any goods

11. 85 Electric motors and

generators, electric

generating sets and

parts thereof

31 Any goods

25 Cement or cement

clinker

75 Limestone and

g)?sum

17 or 35 Modified
starch./glucose

15 Maize

14. 18 Cocoa butter or
powder

75 Cocoa beans

15. 72 or 73 lron and steel

products
75 Iron ore

16. Any chapter Any goods

Appeat No: V2n9IFIAJ/2010

9.1 It is pertinent to examine relevant findings recorded by the sanctioning

authority in the impugned order, which are reproduced as under:

"The Superintendent of Central Excise Range, Kharirohar vide above

cited verification reports has submitted the duty payments for the
goods falling under Chapter 72 rnanufactured / cleared by the

claimant, under the exemption Notification No. 39/2001-CE dated

31.07.2001 as amended, tiom March, 2008 (sic) to October, 2009
(both months inclusive) and computation of re-credit amount in
accordance with the Notification No. 3912001-CE dated 3 I .07.2001 as

amended. As per the CBEC Circulars/Letter F. No. 101i l8/2008-CX-
3 dated 15.i0.2008 and further letter F. No. lrl6-0611l[P/2006 dated

11.11.2008 for clarification issued by Joint Commissioner, Central
Excise, HQ, Rajkot higher rate of value addition of75% for the good,
when goods are manufacturing starting from specified inputs in the
same factory. The claimaat manufactuer Sponge Iron ald use same

for further manufacture of Ingots/Bills along with bought out scrap.
As per the circular benefit of 7 5Yo is admissible on the Sponge Ircn
captively consumed subject to the condition that separate product
records showing the qirantity produced starting from specified inputs
and from other bought out hputs is fumished by the claimant. The
claimant has produced the separate records of production and
clearance of the goods produced out of own produced Sponge and
bought out Scrap along with the Certificate of the Chartered for the
respective months under consideration, but it seems that alt the goods

have not been manufactuled exclusively starting from Iron Ore only
within the same factory. Hence, the claim is restricted to 75Yo on

goods manufactured out of specified lnput and 397o on goods

produced/cleared out ofnon-specified input. ... ..."

9.2 Considering the above findings as well as table showing detailed

calculation in the impugned order, I find that the sanctioning authority determined

- {qfund amount by considering value addition @39% in respect of finished goods,

: whibh..were manufactured out of non-specified input i.e. bought out scrap'

-Page No. I of 1l
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Clarification: Notification prescribes a higher rate of value

addition of 7 5o/o for specifred goods when the goods

are manufactured starting from the specifled inputs

in the same factory. The intention of the amendment

is to prescribe a higher rate of value addition for the

units using non cenvatable raw materials like mineral

ores and agriculture product. Therefore, if a unit is
not manufacturing the flnal product starling from the

specified raw material in the same factory then the

higher rate should not be applicable to him.

Therefore, if ingots are manufactured out of bought

out Scrap i Sponge iron the benefit of higher rate

cannot be given for the quantity of ingot

manufactured out of non-specified input. However,

the benefit ofhigher rate would be available onJy for
the quantity of final products which have been

manufactured starting from the specified inputs.

Therefore, if a unit manufactures the final product

(say iron and steei ingot) out of specified inputs (say

iron ore) and also from bought out material (say

scrap / sponge iron), in that case, the assessee needs

to keep separate production records showing the

quantify produced starting from specified inputs (say

iron ore) and other bought out inputs and the higher

rate shall be applicable only for the quantity of
products manufactured from specified input. A
certificate from Chartered Engineer may also be

produced by the assessee for this purpose. "

9. The Appettant has further contended that rejection of Education Cess

and Secondary and Higher Education Cess from the refund ctaimed under

Notification No. 39/2001-CE dated 31-7-7009, is not sustainable. As per Section

93(3) of the Finance Act,2004 and Section 138 of the Finance Act, 2007, att

provision of Centra[ Excise Act, inctuding those retating to refund, exemption

witt atso appty to Education Cess and SHE Cess. The exemption provisions of

Notification 39/2001 CE dated 31 .07.2001 , as amended, is atso applicabte to

the Education Cess & Secondary & Higher Secondary Education Cess.

9,1 lfind that issue regarding refund of Education cess and secondary and

Higher Education cess is no longer res integra and stand decided by thek
(,

-Page No. 9 of 11

Apparently, scrap is not listed as specified input under Notification No. 33/2008-

CE dated 10.6.2008. Hence, the Appellant is not eligible for retund @7 5% in

respect of finished goods which were manufactured out of non-specified input. I

also take note of the clarification issued by the Board vide letter F. No.

101/18/2008-CX.3 dated 15.10.2008, which is reproduced as under:

"Issue: Rate of refirnd in cases where higher rate is

prescribed but final product is not manufactured

solely from prescribed raw material or where at

intermediate stage other material is also used. .
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Hon'bLe Supreme Court in the case of Unicorn lndustries reported at 2019 (370)

ELT 3 (SC), wherein it has been hetd that,

"40. Notification dated 9-9-2003 issued in the present case makes it clear that

exemption was granted under Section 5A of the Act of 1944, concerning

additional duties under the Act of 1957 and additional duties of excise under

the Act of 1978. It was questioned on the ground that it provided for limited

exemption only under the Acts referred to therein. There is no reference to the

Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of
2004 and 2007 were not in vogue. The notification was questioned on the

ground that it should have included other duties also. The notification could not

have contemplated the inclusion of education cess and secondary and higher

education cess imposed by the Finance Acts of 2004 and 2007 in the nature of
the duty of excise. The duty on NCCD, education cess and secondary and

higher education cess are in the natue of additional excise duty and it would

not mean that exemption notificati<jn dated 9-9-2003 covers them particularly

when there is no reference to the notification issued under the Finance Act,
2001. There was no question of granting exemption related to cess was not in
vogue at the relevant time imposed later on vide Section 91 of the Act of 2004

and Section 126 of the Act of 2007. The provisions of Act of 1944 and the

Rules made thereuader shall be applicable to refund, and the exemption is only
a reference to the source of power to exempt the NCCD, education cess,

secondary and higher education cess. A notification has to be issued for
providing exemption under the said source of power. In the absence of a

notification containing an exemption to such additional duties in the natue of
education cess and secondary and higher education cess, they carmot be said to
have been exempted. The High Court was right in relying upon the decision of
three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in Rita Textiles
Private Limited (supra). "

9.2 By respectfutty fottowing the above judgement, I hotd that the

appettant is not etigibte for refund of Education Cess and Secondary & Higher

Education Cess.

10. I have examined the retied upon decision of the Hon'ble Gauhati High

Court rendered in the case of Topcem lndia - 2021 (376) ELT 573. ln the said

case, refund of Education Cess and Secondary and Higher Education Cess was

sanctioned to the party on the basis of judgment of the Apex Court rendered in

the case of SRD Nutrients Pvt. Ltd. Subsequentty, Show Cause Notices was

issued to the party for recovery of said refund on the grounds that judgment of

the Apex Court in the case of SRD Nutrients Pvt. Ltd was subsequentty hetd to

be per incuriom by the Apex Court in the case of M/s. Unicorn lndustries and

hence, the refunds eartier granted to the petitioner on the strength of the

judgment in M/s. SRD Nutrients Pvt Ltd had become erroneous refunds. ln that

factual backdrop, the Hon'bte High Court has hetd that,

"57. From &e judgment of the Apex Court discussed above, it is evident that

a "Judgment" decides the rights between the parties to a lis. Once a Court

rights of the parties, such arenderS-:a judgment on the issues viz'a-viz the
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judgment can only be re-visited by the established judicial norms, namely, a

review or an appeal or revision in some cases. Unless, the findings of a Court

arrived at by way of legal proceeding is sought to be reopened in the manner

discussed above, the operative portions in the judgment viz-a-v|z parties will

attain finality. A subsequent change in law arrived at by a Court by way of the

separate judicial proceeding, wherein the earlier law laid down has been held to

be not a good law or that the earlier law will cease to have precedential value,

will not ipso facto reverse the positioa of the party viz-a-,'riz their rights which

were declared and concluded by way of an earlier judicial proceedings."

10.1 However, facts invotved in the present case are totatty different. ln the

present case, the refund sanctioning authority had not sanctioned refund of

Education Cess and Secondary and Higher Education Cess, which has been

chattenged by the Appettant by way of fiting the present appeal. Since, the

matter is not finally settted and issue is yet to be decided, the Apex Court's

judgement passed in the case of Unicorn lndustries - 2019 (370) ELT 3 (SC)

supra wilt be appticabte to the present case. l, therefore, hotd that the retied

upon case [aw of Topcem lndia is not appl.icabte in the present case.

11. ln view of the discussion made above, I uphold the impugned order and

reject the appeat.

12. efficro-af gm ed +1 lr€ e{fi-d 6r fr'q-fir sq-S-ft TSb t fusj qrdr t' r

12. The appeal fited by the Appettant is disposed off as above.

4'
,)

3
({ |,L-r3*^,

,r.o 2)

qfrffi:-
1 ) {s qlTfr,s-q qd t-4r e-t qd trfrq c-€l-( {-cm., Tqnd s*,srercrsE 61 qr{fl-fr

fur
z) srgffi, {q qs Q-dr 6r \,ii &-Sq gflI( {@.,qiritflq qlgffirqq,rrifiErq o1 en-eqq-6.

mdd.rfregr
3) vdr{l?r' 3tl-Tft', EE qd A-srot fiti irdq s-orq gm, oiun-rrura qu-s-f,,tftnElq

---. . __ _fr'I.ofl-{r+fiorfqr$fur
t--4- rtrgE-l{f,r..,. \'

To,

M/s Wetspun Power & Steet Limited,
Survey No. 650 & 652,

Viltage Varsamedi,Tatuka: Anjar,
District: Kutch.

AKHILESH KUMAR)

Commissioner (AppeaLs)

Bv R.P.A.D.
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