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Arising out of above mentioned OIO issued by AdditionauJoinvDeputy/Assistant Commissioner, Central Excise/Sl
/ GST, Rajkot / Jamnagar / candhidham :
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M/s. Welspun Power & Steel Ltd.,, Survey No. 650 & 652, Vill.: Varssmedi, Tal.: Anjar, Disr.

Kutchh
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Any person aggrieved by thrs Order-in-Appeal may f e an appeal to the appropriate authonty in the followinS
way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
o[ the Finance Act, 1994 aJI appeal lies to -
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ar' i' ye, ai frd, fr ff qr{i Eq ti

The special bench of Customs, Excise & Service Tai Appellate Tribunal of West Block No- 2, R.K. Puram, New
Delhi in all matters relating to classilication and valuation.
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To the West resronal bench of Customs, Excrse & Service Tax ADDellate Tnbunal {CESTAT) al, 2"d Floor,
Bhaumali BhawAn, Asarwa Ahmedabad-38o016m case ot appea.ls othei thar as mentronid tn parh l(al above

qrfld-{qr{rltrfirqhqqerx+{e-rTd6+}ftrra*q-p-rra,fq(lI{rq){;:lTcrs-+l,2OOl,+frTq6+3i;Irf{Bui f+Tr rq
yT{ EA-3 6} 

"r. 
eful t zri frqT Tr+r ?rft reqrti{"n6q 

"-6 
cfr n <rr, 16r r;'rr< "rqffqtn ,arn & cirr3It, 'ruI

rrqr tqin, T'i-q s qrq qr sqil Fc,s {F{ ffiq q.l 50 firl4 $Il( rfi q{fl 50 Eftr {c'q t qfu6 t fr 6c,r: '1,000i- 6ct, 5,000/-

Eci iq{r to.oool- tcq cr ffi qfi crq ff rft r+r +tr ftsifta sr'fi Fr rrr{r{. ddf}a 3rffiq;{r{dir6?s[ ff gnql h
r<rr+,Fcp-r' + aiq q R* fr qr4Fa-r+ &i + i'+ anr ar4 ,-eiffi-a *+ cr+ il'r ffi{r qr+I flBII r .iifoa gr"e rr tr+r+, i-+ ff
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The aDDeal to the ADDeIIate Tnbunal shall be filed in ouadruDlicate rfl form EA.3 / as Dres(ribed under Rule 6 of
Cenlrirl Excise lAdrieal) Rules. 2001 and shal ba acco'mDanied aeainst one wlich at least shollld bc
accomDanied tiv ' a lee of Rs. 1.000/ Rs.5000/-. Rs.m.000/- where amount of dutv
demand / mterest/Denaltv /refund is uDto 5 Lac.. 5 Lac to 50 l,ac and abbve 50 Lac resoectrvelv in the form df
crossed bank drdft in fa,idur of Asst. Repistrar of branch of anv nominated Dublic sector bank ofthe Dlace where
the bench of arlv nominated Dublic sEctor bank of the Dlate where thi bench of t}le Tribunal is sltualed.
Appti( ation msddfor grant of sfay shall be accompanred by'a fee of Rs. 500/-
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F{fl }&f+{q, 1994 ff ql.r 86 ff rc-fl.r3it (2) fr{ (2A) i 3in-4-d {$ 4i.r{i qff{, i-+r+r lMt, 1994, * fi{!r 9(2) rra

9(2A) h 6d R'qtfir{ cca s.T. 7 ,t ff qr qi ft qs rei qpT aTI6, idlq s{nq CFs 3rq-qr 3lr{.tr (3rft{), Affi{ Ti.{rd {"6 rRr
.nftr 3n>.n ff yfrqi nq{ 6} (Tit t r..d cft TqrFrd +.ft qlerr) 3rt< 3{rgtr arr {d.rr6. 3n$fr r{mr 3cr{s, +Aq rFrr< {6/
nqlq-, fi qffiq ;Tr[lflfi-{q +t 3ri{-6r <d rG 6r F?{ ei sr+ 3nt{r fr yft fr' enr ti dan rrff ffi r 7
The apDeal under sub secuon (21 and (2Al ol lhe section 86 the Finance A.t l994,shalbef ed m ForSTTds
pr escirbed under Ru le 9 I2l & 9l2A) of the'service 'lai( Rules, I 994 and shall be aci:ompa-nred by a copy o I order
bl Comrnrssioner Cenuaj Excisi oi Commissioner, Central'Excise (Appeals, (one of \ihrch sh; be'd ceru.fied
copyl and copy of Lhe order passed by the Commrssioner authorizing *le Assistanl Commissioner or Depury
Cciririnrssrondr'of Central Excise/ Serv'ice Tax to flle $e appeat before ihe Appellate Tnbunal.
ffn],I.s. f*, r.vra s[^4 rra ir+rrr rr{tt+ srftfrflr (++z) 6 rfr ,r6'ii 6 Frq.{ n hdq r.-nz ,f-s ql$ftqc 1944 ff "rpr
35qs +, BiiFf-d, fi fi ffifu 3f*fi{q, 1994 ff rlr.r 83 * qdlh t{8,. qir fr fi.I ft.* a, Eq 3nter }'vft 3T{ffq Erfufirsr t
qft.T rrt qq-q rsn rJ"qi/l-{r {r cirT + 10 efrlrd (10%), T{ r-irT qE $f{r ffid *, fl {qfTr, qE tfi Eqf{r G-qTRa A, {T
ltrr rn B-,{r qrn, 4crt B {ff rrRl t Bi?rid qqr F{ wi srff 3{tlit{ tc {rlc} sq qr+s {c' t 3ritr+ q ir

+-dq r.n" ,{q G i-{rmz + :iata "qiT ffio rrn c.F+ t f+s {rft-a i
(i) unr 11 +h3iTli rf,q
(n) i-dfu sqT fr ff Tt qffi {rfil
(ni) Hdq(I1i]Tql{4t+Fq-q6 Ar dnfd tq .fq
- E(rt fr w ffi{T + rrqar< ffirq (i.2) 3rft}f+{q 2014 t aw t 5{ ftfi *ffi+ crfaffirfr h scrT ft-qrnft{
Fr,ri rff r,"i !rft.{ fr {FI {fr *tr/

Fc,l an appeal to be Sled before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made apph:able to Service Tax under Seclion BJ of the Frnance A.t, 1994, an appeal agarnsr thls order shajl Le
befo, e the Tribuna.l on DawDent of I0%o oI the dutv demanded where duw or dutv and Denalw are in drsoute or
penalty, where penalry alone is ln dispuie, pro\,1aed the amount of preldeposit-payatile worild be subji,"r tb a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, "Duty Demanded" shall include:(i) amounr determined under Secuon I I D;(rj, amounr of erroneous Cenvat Credrt (aken;
(iul amount payable under Rule 6 ofthe Cenvat Credit Rules

proudeij further thal fii protlsions of this Seclion shall not applv to the stav aDDlication and aDDeals
pendrnd before any appellare authoriry prior ro the commencemenr ofthi Finar:ce (No.2) Att, 20 14.

srT{il TrC{r{ d\l;rterq qrtfi :

Revision aDD'lication to Governme[t of India:'
sq 3rtrrr +r ,i+freTurfifu{r ffia qrrfr t ffiq rqr< ofq xfufrrc , t 

qq4 &r qm 35 E E + xlrqqr{{ :n rrrF<r+r qB-q 
.

qrq rrErr. .I{teT'r 3ili.4 tr- qr i?r-q, rrcq F+nrr, st ft qft{, :fr+q f,|q r+q, T4-E rrrd, T€ Ft-dt- r I ooo L t-1 ft-{l
7r{I qrrBvr /
A revrsioh'aDoli(ation hes to the Under Secreraiv. to the Covernment ol India Revision Arrolicarion ijn
Minisirv ;t r.ifiariaE-Deoartrneni or nevinui- l iti f,1orx . 

'.iiev-arr -DaeD-Eniiiift -Farii;ni;;i-si;'eii N;w'liiii;'
I 1000f. unde,r Ser tiop_3-5pE-of the CEA 19.14 m resper t of t-I)e folloq,ing case, "gbverned by tu sr pr6vrso to sub
section l1) of Section-3sB ibid:

rk qri + F+,iT Tfifl? 6 qrq+ q rfi Tdqr,r r+fi qrq ot F+-dr +F?rr i irsrr rrz:r 
'Trrrrra;F +{r< qr Mr irq q;rrrsn fl fu,,

E{r-o-,rrr..fgq(cr:rrr?TB-{rnrrrF+*'n.qria.dtrr<r.rfqtqtT<r,srtqrq+q4qrsr+d"ri.HtqireriqtHr
'rar. fx q flz fi T{,qri s qrq;l qt/
ln lase of any loss of goods, where the loss eccurs in Lralsil from a factoiy (o a warehouse or to a.nother factory
or from one -ryarehouse to another durinS the course of processing of tht goods in a war-ehouse or in storage
whether in a factory or in a warehouse

qrrd*"rflEfi{rAqT&z+rF+qt<rrGqr-r{RBqiqtrf+qqqraq'lrftrriidlqTffrEsfq+E|c(ftt)hqrE4n,
ir rnra ir <rar Et'r ry qr eI" fi fuz ff .rdi tr i
ln case of rebale of dutv of excise on poods exDorted Lo anv counllw or terrirorv ourside India ot on excisable
rnatenal used ln the manufaclure of thE goods \i,hich are eaiorted to'any countrV or territory outsrde lndia

qfr r-crs {rq 6r {,r{r{ l*n finr rnre h<rr,..rqr,r {l {.rq 6} qr{ ffi{ f+-cT rrfl ir /
In case ofgoods?xpofled oulside India exporl lo Nepai or Bhutan, withoul palment ofduty.

qfiFn r;flZ i, Tir-dr ,rq; qrnrr + frq +r qE in*e fi rfufurq mi rt'{ hfuf, rrftrrar + r*+ qr.c ff q-i * +' n-{ qr'r
it arq+ 1rfn1 +a,-'rftt:rffiqq(n.2i,1996fitrr,r109+Er,rq-cr6lrr+Trfrq$uqrqcrffiftIrrTr{rqtq,t-it{r
nn t r/'

Credir of anv dutv allowed to be ut ized towaJds oa\,Tlent of exclse dutv on fina.l oroducts under the Drovislons
of thrs Acr o'r the'Rules made lhere uader suc!-oi-d"er rs pqs-s3d by the "Commissibner (Appeals) on oiaftcr, the
dale appomted under Sec. 109 of the Finance (No.2) A.t,1998

fiirs qr+{{ ff A cfui vr{ d@r EA-s t, sr ff iFfiq s.rr(n {rn (aTffE)M,2001, ] fi{{ 9 t iiditd ftfttrs t, {s
qrkr t nisvr * 3 qr6h;i ri-d ff crfr ?Gq ljqla iflsrn ] qla T{ qrtsr q 3Tftq 3nfur ff *cft{t Tifl ff.qrfr qrGlr qr.{

n idrq rflr< cF+ ,rfufi{E'. 1944 fi qrrl 3tEE + Trr furfi-d o1+ 6r r<rrrfr a qlev ,t 4' w 1p-6 ft af} qrq fi Tr+l
qrerr /
The Atove annlicarion shall be made in duDlicate lrl Form No. EA.8 as sDecrfied under Rule.9 ofCentral Excrse
lADDealsr Riles. 20Of within 3 months from the date on whrch the drder soueht to be aooealed aea$st rs
aoirimunicated and shall be accomoanied bv two coDies each of &e OIO and Orde'r-ln-ADDeal.'lt should also be
accornpanred b, a copy of TR-6 Ctiallan evidencing'pa],rnent of prescribed fee as prescribed under SecLion .15

EE ofCEA, 1944, under Major Head ofAccount.

,rrfrssr 3r{ei 6 qr?r ffifufr Btr'rft-a rr"+ 6r rqrrrh ff ardt qrBc 
r

izr q+* r+q rr+ qre rq+ qr -rqi 6qi'it-ra 200/ aJ T.r,rrn flqr rro +. ci? dq, r+q rr{ qFq Fqi } i{rar i +r J.'rq

I000 -i 4r t"FrFr FrcI qTrr

The revrsron aDohcatron shall lre a(comDanied bv a lee of Rs. 200/- where Lhe amounL involved in RuDees Onc
Lac or less and Rs. 1000/- where the arhount in'iolved is more lhah Rupees one Lac.

& -rq-,{re. { 6{ {t qtrir {r qcraqtfiT riT {q qtrrr*Fg {a fI qrpapa, jqrit 6rr-t ftqr rEI^r ?tr rq,{.c+ fln 4l
,41 fi |iE.r qdi{Fi * ffi{ 61rtn q?rTteTH slrtfitq T{n$+-{q fl rr+ rrilr4 rtl 4iir4 qrfir TT 16 qErfi r{{r iI,tT A l / In (asc
ii',i.' ;f#;;i,i ';';;J.i' iri,iu.i" 'oi o'ij;. 'l;-o;s,,i;l; tii r.i'.ait cj.t,b.'ihouid,ti. b;it ;- th; '"i;;;;nii
manner notwithstandrne t-he fact that the one aDoeal to &e ADDellanl 'l'nbunal or lie one aDDlcatron lo the
e;;G;j'd;ni A;-ih;ias'e -mav-Ei,-iiirlia io av6r:d s;riptoria ir6rk if excrsrng Rs. I la.kh tee or Rs. lo0/- tor
rach.

q-aFi,tftrf,;qr{r{q rjn *fu ^Fiw, 1975, + 3r{trfH + rgvrr p 3rafl q?i crri qtqr 6t rri {( ftslffd 6.50 .Yt {,r
;{r{r{q {F{ telfia {qr Er{r <rHrr /
oni: irio'v 6i drioUcati6n or d.1.0 as ll,te ( ase mav be, and the order o[ the adju-drcaljng aglhority shall btar a

cou n fid stamb'of Rs.6.50 as prescribed under Scledu le' l m l errns ol lhe cou rt l"ee Act, l9 /5 asan,enoeo
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Appeal No: V2r8lRAJ/2010

:: ORDER-IN-APPEA L::

M/s. Wetspun Power & Steel Limited, Survey No. 650 & 652, Vittage -

Varsamedi, Tatuka: Anjar, Kutch (hereinafter referred to as .,Appettant,,) has.,",.:.'.

fi[ed appeal No. V2l78lRAJ/20'10 against Re-Credit Order No. 305 to 323/2009-

10 dated 09.12.7009 (hereinafter referred to as,,impugned order',) passed by

the Deputy Commissioner, erstwhile Centrat Excise Division, Gandhidham-Kutch

(hereinafter referred to os "relund sanctioning authority',)

2. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of excisable goods fatting under Chapter No. 72 of the Centrat

Excise Tariff Act, 1985 and was hotding Central Excise Registration No.

AAACW5308GXM00'I . The Appel[ant was availing benefit of exemption under

Notification No. 39/2001-CE dated 31.07.7001, as amended (hereinafter

referred to as 'said notification'). As per scheme of the said Notification,

exemption was granted by way of refund of Central Excise duty paid in cash

through PLA as per prescribed rates and refund was subject to condition that

the manufacturer has to first ut'ilize at[ Cenvat credit avaitabte to them on the

last day of month under consideration for payment of duty on goods cteared

during such month and pay onty the batance amount in cash. The said

notification was subsequentty amended vide Notification No. '16l2008-CE dated

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered

the method of catcutation of refund by taking into consideration the duty

payabte on value addition undertaken in the manufacturing process, by fixing

percentage of refund ranging from 15% to 75% depending upon the commodity.

The Appetlant had exercised the option of re-credit for the Financiat Year

2008-09 and 2009-10 in terms of para 2C(c) of the said notification.

2.1 The Appetl.ant had fited Re-credit applications for the period from Aprit-

2008 to October, 2009 totatty amounting to Rs. 29,33,61,223/- for refund of

Central Excise Duty, Education Cess and Secondary and Higher Education Cess

paid from PLA in terms of notification supro on ctearance of finished goods

manufactured by them.

2.2 On scrutiny of re-credit apptications, it was observed by the refund

nctioning authority that:

i (i) The Appettant was eligibte for refund considering vatue addition

computed @75% in respect of goods manufactured from specified inputs

in terms of Notification No. 39/2001'CE dated 31 .07 .2001 , as amended,

and the Appettant was etigibte for refund considering vatuL addition

d

:l
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Appeal No: V2fl 8/RAJ/20'10

computed @39% in respect of goods manufactured from non'specified

inputs.

(ii) Exemption under the said notification was available onty to

Central Excise Duty and the said notification did not cover Education

Cess and Secondary &. Higher Education Cess and hence, the Appettant

was not entitled for refund of Education Cess and S.H.E. Cess.

3. The refund sanctioning authority vide the impugned order determined

're-credit amount of Rs. 24,14,01 ,6'14/ - and rejected remaining claimed amount

of Rs. 5,19,59,609/- and ordered the Appettant to reverse the excess amount

ctaimed along with interest in terms of Para 2C(e) of the said notification.

(ii) The Adjudicating Authority has attowed 39% of the totat duty paid

in terms of Entry at Sl. No. 8 of the Notification No. 16l2008-CE

dated 27.03.2008; that the said Notification was amended vide

another Notification No. 33/2008-CE dated 10.06.2008 wherein it

was mentioned at St. No. 15 of the table, that if manufacture

starts from iron ore in the same factory for manufacture of iron

and steel products faiting under Chapter 72 &. 73, then the

manufacturer witt be etigibte for refund of 75% of the total duty

paid.

E
(iii) The Adjudicating Authority has failed to appreciate the report of

the Superintendent of Central Excise, Gandhidham Range, who

has reported in his reports pertaining to the said period that the

appetlant is manufacturing the final products i.e. MS Bittets, MS

IE
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3.'l Being aggrieved, the Appettant has preferred the present appeal, inter-

alio, on the grounds that,

(i) The Adjudicating Authority has not appreciated the fact that the

appetlant is manufacturing the iron and steel products falling

under Chapter 72 starting from iron ore in their factory itself;

that they have not bought any sponge iron from outside; that they

had onty used some scrap for mixing with the factory (captive)

produced sponge iron, during an intermediate process of

manufacture of MS Billets, TMT Bars etc.; that they had produced

. a[[ his final products in the factory starting from iron ore and

therefore, they are etigibte for refund @ 75% ol the duty paid

through PLA;

u



Appeal No: V2I78/RAJ/2010

Round Bars, etc. right from iron or inside their factory its6tf.

(iv) Their main raw material is iron ore; that they manufactures

sponge iron from iron ore, which is captivety consumed for

manufacture of bittets and round bars within the same factory;

they atso procure MS Scrap from other sources which are used for

manufacture of sponge iron; that but the fact remains that they

have started his manufacture from iron ore to produce his finat

products inside their factory only.

(v) He further submitted that in terms of Notification No. 33/2008-CE

dated 10.06.2009, there can be onty two types of bifurcation (a)

Goods produced out of sponge iron made out of iron ore in the

factory (specified inputs) - 75y" (b) Goods produced out of sponge

iron procured from outside (non-specified inputs) - 39%; that as

they have manufactured atl the sponge iron required for further

manufacture of his finat products, out of the iron ore in his own

same factory.

(vi) They have produced finished goods out of sponge iron

manufactured out of the iron ore inside his own factory by adding

bought out scrap in it; but the Adjudicating Authority has faited to

appreciate the fact that sponge iron which is the intermediate

product for manufacture of TMT Bars have been manufactured out

of iron ore in the appeltant's own factory which is also not

disputed by the department.

(viii) As they satisfied att the conditions as prescribed in Notification

No. 33/8-CE dated '10.06.2008, they are rightty etigibLe for refund

@ 75% of the total duty, subject to the actual amount of duty paid

from PLA, as per St. No. 15 of the Tabte of the said Notification;

the Adjudicating Authority is not right in restricting the refund

amount to 397o as per St. No. 15 of the Tabte of the said

notification.

p
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(vii) Notification No. 33/2008-CE does not attow to bifurcate.each and

every intermediate product and then calculate the etigibitity; that

there can be onty two bifurcation of their finat products, one

originating from iron ore (specified input), and one originating

from bought out raw materiat (non-specified inputs).

l

b



Appeal No: V2r8lRAJ/201 0

(ix) That the rejection of Education Cess and Secondary and Higher

Education Cess from the refund claimed under notification

39/2001-CE dated 3"1-7-2009, is not sustainable. As per Sectiop

93(3) of the Finance Act, 2004 and Section 138 of the Finance Act,

2007, atl provision of Central Excise Act, inctuding those retating

to refund, exemption witl atso appty to Education Cess and SHE

Cess. The exemption provisions of notification 39/2001 CE dated

31 .07 .7001 , as amended, is atso appticabte to the Education Cess

& Secondary & Higher Secondary Education Cess. Hence, the

appettant had rightLy ctaimed refund of Education Cess and of

Secondary & Higher Secondary Education Ceis. Thus, the

impugned refund order rejecting refund of Education Cess and of

Secondary & Higher Secondary Education Cess is not [ega[ and

sustainabte and hence is liabte to be set aside to that extenfi that

he retied upon the decision of (a) Bharat Box Factory Ltd. Vs. CCE

- reported in 20Q7 (06) LCX 0044, (b) Dharmpal Premchand Ltd.

Vs. CCE - reported in 2007 (218) ELT 610, (c) decision of Hon'bte

Rajasthan High Court in case of Banswara Syntex Limited V/s.

Union of lndia reported in AIT-2007-459-HC (d) M/s. Sun

Pharmaceutical lndustries Vs. CCE reported in 2OO7 (207) ELT 673

(Tri. Det)

4. The Appeat was transferred to catlbook in view of pendency of

appeats fited by the Department against the orders of Hon'bte High Court

of Gujarat in the case of VVF Ltd & others in similar matters before the

Hon'bte Supreme Court. The said appeat was retrieved from cattbook in

view of the judgement dated 22.4.2020 passed by the Hon'bte Supreme

Court and has been taken up for disposa[.

5. Hearing in the matter was scheduled in virtual mode through video

conferencing on 70.'10.2021 . Shri R. Subramanya, Advocate, appeared on behatf

of the Appettant. He reiterated the submissions made in appeat memorandum

and further stated that he would make additional written submission.

5.1 ln additional written submission dated 22.10.2021, the grounds raised in

appeal memorandum are reiterated and decision of the Hon'ble Gauhati High

Court rendered in the case of Topcem lndia - 2021 (376) ELT 573 is retied upon.

6. I have carefutty gone through the facts of the case, impugned order and

#
(rr{rf
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submissions made by the Appetlant in appeat memorandum as wetl as during

the course of personal hearing. The issues to be decided in the present appeat

the finished goods manufactured by the Appeltant are etigible for

refund @75% under S[. No. 15 of Tabte at Para 2 of Notification

No. 39/2001-CE dated 31 .7.2001 as amended or not ?

(ii) the Appettant is eligibte for refund of Education Cess and

Secondary &, Higher Education Cess under the provisions of the

Notification No. 39/2001-CE dated 31 .07.2001 as amended or not?

7. I find that the present appeal has been fited betatedty by 23 days. The

appetlant in this regard has fited condonation of detay application, inter alio,

contending that due to lack of proper understanding of the impugned order,

knowledge and guidance, the appeal could not be fited within the tjme limit

and, therefore, it was requested to condone the detay. Considering that detay

is within further period of 30 days as provided under proviso to Section 35(1) of

the Act, I condone detay of 23 days in fiting the appeal and take up for decision

on merit.

8. On perusal of the records, I find that the Appettant was avaiting the

benefit of area based Exemption Notification No. 39/2001-CE dated 31 .7.2001,

as amended. As per scheme of the said Notification, exemption was granted by

way of refund of Central Excise duty paid in cash through PLA as per rates

prescribed vide Notification No. 16i 2008-CE dated 27.03.2008 and Notification

No.33/2008-CE dated 10.06.2008 prevatent at the retevant time. The

Appettant had fited re-credit apptications for re-credit of Central Excise Duty,

Education Cess and S.H.E. Cess paid from PLA on clearance of finished goods

manufactured by them. The refund sanctioning authority partiatty rejected the

re-credit ctaims on various counts as mentioned in the impugned order.

8.1 The Appettant has contended that the refund sanctioning authority

erroneousty considered rate of vatue addition of 39%, but they are etigibte for

refund on MS BitLets/MS lngots/MS Round Bars/TMT Bars @75% of vatue addition

as for manufacture of these products, they had used sponge iron manufactured

out of own iron ore, which is captivety consumed atong with procured M5 Scrap.

As they had futfitted atl the conditions prescribed in the Notification No.

33/2008-CE dated 10.06.2018, the appe[[ant is etigibte for refund considering

value addition ol 75%. Hence, the rate of vatue addition mentioned in the

impugned re-credit order is not [ega[ and sustainable.

Page No. 7 of 12
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g. I find that Notification No. 39/2001-CE dated 31.7-2001 was amended

vide Notification No. '16/2008'CE dated 27.03.2008 and Notification No.

33/2008-CE dated 10.06.2008, which attered the method of catculation of

refund by taking into consideration the duty payabte on vatue addition

undertaken in the manufacturing process, by fixing percentage of refund

ranging from 15% to 75% depending upon the commodity. Thus, a manufacturer

was el.igibte for refund of Centrat Excise duty onty at the rates prescribed in the

said notifications. I find that the Appettant had claimed refund @75% in respect

of final products manufactured by them in terms of St. No. 15 of Tabte

appearing at Para 2 of said notification, which is reproduced as under:

"2. The duty payable on value addition shall be equivalent to the amount

calculated as a percentage of the total duty payable on the said excisable

goods of the description specified in column (3) of the Table below

(hereinafter refened to as the said Table) and falling within the Chapter of the

said First Schedule as are given in the corresponding enty in column (2) of
the said Table, when manufactured starting from inputs specified in the

corresponding entry in column (5) ofthe said Table in the same factory, at the

rates specified in the corresponding entry in column (4) of the said Table :

TABLE

S. No. Chapter of
the First
Schedule

Description of goods Rate Description of
inputs for
manufacture of
goods in column
(3)

(1) (2) (3) (4) (5)

I 29 All goods 29 Any goods

2 30 All goods 56 Any goods

33 All goods 56 Any goods

4 )4 Al1 goods 38 Any goods

5 38 All goods -)+ Any goods

6 39 Al1 goods 26 Any goods

7 40 Tyres, tubes and flaps 41 Any goods

72 or '73 All goods 39 Any goods, other

than iron ore

9 74 All goods Any goods

10. 76 AII goods 36 Any goods

11. 85 Electric motors and

generators, electric
generating sets and

parts thereof

31 Any goods

t2 25 Cement or cement

clinker

75 Limestone and

gypsum

l3 17 or 35 Modified
starch/gluco se

75

14. 18 Cocoa butter or
powder

'75 Cocoa beans

15. 72 or 73 Iron and steel

products

'75 Jron ore

l6 Any chapter 36 Any goods

ffi\
\' /c'
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9.1 lt is pertinent to examine retevant findings recorded by the sanctioning

authority in the impugned order, which are reproduced as under:

"The Superintendent of Centrai Excise Range, Kharirohar vide above cited
verification teports has submitted the duty payments for the goods falling
under Chapter 72 manufactured / cleared by the claimant, under the
exemption Notification No . 3912001-CE dated 31.07 .20O1 as amended, fronl
March, 2008 (sic) to October, 2009 (both rronths inclusive) and computation
of re-credit amount in accordance with the Notification No. 39/2001-CE
dated 3l .07.2001 as amended. As per the CBEC Ctculars/Letter F. No.
101/18/2008-CX-3 dated 15.10.2008 and turther letter F. No. IV/16-
061MP12006 dated I 1.1 1 .2008 for clarification issued by Joint Commissioner,
Central Excise, HQ, Rajkot higher rate ofvalue addition of75% for the good,
when goods are manufacturing starting from specified inputs in the same

factory. The claimant manufacturer Sponge Iron and use same for further
manufacture of lngots/Bills along with bought out scrap. As per the circular
benefrt of 7 5%6 is admissible on the Sponge Iron captively consumed subject

to the condition that separate product records showing the quantity produced

starting ftom specified inputs and from other bought out inputs is fumished

by the claimant. The claimant has produced the sepamte records of
production and clearance ofthe goods produced out of own produced Sponge

and bought out Scrap along with the Certificate of the Chartered fpr the

respective months under consideration, but it seems that all the goods have

not been manufactured exclusively starting from Iron Ore only within the

same factory. Hence, the claim is restricted to 7 5%o on goods manufactwed

out of specified Input and 39%o ot goods produced/cleared out of non-

specified input. . . . . . ."

9.2 Considering the above findings as we[[ as table showing detailed

calcutation in the impugned order, I find that the sanctioning authority has

determined refund amount by considering vatue addition @39% in respect of

finished goods, which were manufactured out of non-sPecified input i.e' bought

out scrap. Apparently, scrap is not tisted as specified input under Notification

No. 33/2008-CE dated 10.6.2008. Hence, the Appettant is not etigibte for

refund @75% in respect of finished goods which were manufactured out of non'

specified input. I also take note of the ctarification issued by the Board vide

tetter F. No. 't01 /18/2008'CX.3 dated '15.10.2008, which is reproduced as

under:

"Issue: Rate of refund in cases where higher rate is prescribed but

final product is not manufactured solely from prescribed raw

material or where at intermediate stage other material is also

used.

Clarification: Notification prescribes a h.igher rate of vaiue addition of
7 5%o for specified goods when the goods are manufactured

starting fiom the specified inputs in the same factory. The

intention of the amendment is to prescribe a higher rate of
value addition for the units using non cenvatable raw
materials like mineral ores and agriculture product.

Therefore, if a unit is not manufacturing the final product

starting from the specified raw material in the same I'actory

a

\'
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then the higher rate should not be appiicable to him.

Therefore, if ingots are manufactured out of bought out

Scrap / Sponge iron the benefit of higher rate cannot be

given for the quantity of ingot manufactued out of non-

specified input. However, the benefit of higher rate would

be available only for the quantity of final products which

have been manufactured sta(ing from the specified inputs.

Therefore, if a unit manufactures the final product (say iron

and steel ingot) out of specified inputs (say iron ore) and

also from bought out material (say scrap / sponge iron), in
that case, the assessee needs to keep separate production

records showing the quartity produced starting fiom
specified inputs (say iron ore) and other bought out inputs

and the higher rate shall be applicable oniy for the quantity

of products manufactured from specified input. A certificate

from Chartered Engineer may also be produced by the

assessee for this purpose. "

10. As regards the second issue, I find that the refund sanctioning authority

had sanctioned refund of Central Excise duty under Notification No. 3912001-

CE dated 31.7.2001 , as amended, but had not sanctioned refund of Education

Cess and Secondary & Higher Education Cess on the ground that exemption

under the said notification was availabte onty to Central Excise Duty and the

said notification did not cover Education Cess and Secondary & Higher

iducation Cess and hence, the appetLant was not entitled for refund of

Education Cess and S.H.E Cess. On the other hand, the Appetlant has pteaded

that as per Section 93(3) of the Finance Act, 2004 and Section 138 of the

Finance Act, 2007, atl provisions of Central Excise Act, including those relating

to refund, exemption witl also appty to Education Cess and SHE Cess. Since

Education Cess & SHE Cess were duties of excise which were paid on the

aggregate of duties of excise leviabte under the Act, Education Cess & SHE Cess

being in the nature of excise duty was atso required to be refunded along with

Central Excise duty.

10.1 I find that issue regarding refund of Education Cess and Secondary and

Higher Education Cess is no longer res integra and stand decided by the

Hon'ble Supreme Court in the case of Unicorn lndustries reported at 2019 (370)

ELT 3 (SC), wherein it has been hetd that,

"40. Notification dated 09.09.2003 issued in the present case makes it clear

that exemption was granted under Section 5A of the Act of 1944, conceming

additional duties under the Act of 1957 and additional duties of excise under

the Act of 1978. It was questioned on the ground that it provided for limited

exemption only under the Acts refened to therein. There is no reference to the

Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of

2004 and 2007 werc not il vogue. The notification was questioned on the

gound that it should have included other duties also. The notification could not

iave contemplated the inclusion of education cess and secondary and higher

education ceis imposed by the Finance Acts of 2004 and 2007 in the nature of

ffi-}}r
\
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the duty of excise. The duty on NCCD, education cess and secondary and

higher education cess are in the natue of additional excise duty and it would
not mean that exemption notification dated 09.09.2003 covers them
particularly when there is no reference to the notification issued under the
Finance Act, 2001. There was no question of granting exemption related to
cess was not in vogue at the relevalt time imposed later on vide Section 91 of
the Act of 2004 and Section 126 of the Act of 2007. The provisions of Act of
7944 ard the Rules made thereunder shall be applicable to refund, and the

exemption is only a reference to the source of power to exempt the NCCD,
education cess, secondary and higher education cess. A notification has to be

issued for providing exemption under the said source of power. In the absence

ofa notification containing an exemption to such additional duties in the nature

of education cess and secondary and higher education cess, they cannot be said

to have been exempted. The High Court was right in relying upon the decision

of thee-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in Rita Textiles

Private Limited (supra). "

10.2 By respectfu[[y fottowing the above judgement, I hotd that the

appeltant is not eligibte for refund of Education Cess and Secondary & Higher

Education Cess.

11. I have examined the retied upon decision of the Hon'ble Gayhati High

Court rendered in the case of Topcem lndia - 2021 (376) ELT 573' ln the said

case, refund of Education Cess and Secondary and Higher Education Cess was

sanctioned to the party on the basis of judgment of the Apex Court rendered in

the case of SRD Nutrients Pvt, Ltd. Subsequently, Show Cause Notices was

issued to the party for recovery of said refund on the grounds that judgment of

the Apex Court in the case of SRD Nutrients Pvt. Ltd was subsequentty hetd to

be per incuriam by the Apex Court in the case of M/s' Unicorn lndustries and

hence, the refunds earlier granted to the petitioner on the strength of the

judgment in M/s. SRD Nutrients Pvt Ltd had become erroneous refunds. ln that

factuat backdrop, the Hon'ble High Court has held that,

"57. From the judgment of the Apex Court discussed above, it is evident that

a "Judgment" decides the rights between the parties to a lis. Once a Court

renders a judgment on the issues viz-a'viz the rights of the parties,. such a

judgment can only be re-visited by the established judicial norms, namely, a

review or an appeal or revision in some cases. Unless, the findings of a Court

arrived at by way of legal proceeding is sought to be reopened in the manner

discussed above, the operative portions in the judgment viz-a-viz parties will

attain finality. A subsequent change in law arrived at by a Court by way of the

separate judicial proceeding, wherein the earlier law laid down has been held to

be not a good law or that the earlier law will cease to have precedential value,

will not ipso facto reverse the position ofthe party viz-a-viz their rights which

were declared and concluded by way ofan earlierjudicial proceedings."

---$
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11 .1 However, facts involved in the present case are totatty different. ln the

present case, the refund sanctioning authority had not sanctioned refund of

Education Cess and Secondary and Higher Education Cess, which has been

chaltenged by the Appettant by way of fiting the present appeal. Since, the

matter is not finatty settted and issue is yet to be decided, the Apex Court's

judgement passed in the case of Unicorn lndustries - 7019 (370\ ELT 3 (SC)

supro witl be appticabte to the present case. l, therefore, hotd that the relied

upon case law of Topcem lndia is not appticabte in the present case.

12. ln view of above, I uphotd the impugned order and reject the appeal.

erffi am ad o1 r€ effio or frqcnr scrfrffi a.frb t fu-qr qrdr t r

The appeal fited by the Appettant is disposed off as above.

13.

't3.

\r/l

dt ,"L''%1
(AKHILESH KUMAR)

Commissioner (Appeats)
Bv R.P.A.D.

To,
M/s Welspun Power &. Steet Limited,
Survey No. 650 & 652,

ViItage Varsamedi,
Tatuka: Anjar,
District: Kutch.

qfrftIE:-

1) Es 3figff,Tq qE +dr 6-{ \ki ar*q irdrK {@, Uqqra &*,o€q-ilqE ai
qn-d.rfrfuI

2) 3rlgffi, {q !E to o-t \Jri arfrq 3s6 Eo',rrttfrEFr engffirf,q,rttfiqrc oJ
enqqrfiodErfltEr
sdrTfi 3frgffi,-Tq cE tsr fl \ki a'frq irflr{ {ffi, siqR-qqrs
qusd,rrifiErq o1 en-qcTfi sr{ffi fu r

qr6prt-er
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