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:: ORDER-IN-APPEAL ::

The Deputy Commissioner, erstwhile Central Excise Division,
Gandhidham has filed Appeal Nos. V2/2/EA2/RAJ/2010 on behalf of the
Commissioner, erstwhile Central Excise, Rajkot (hereinafter referr'ed to as
“Appellant Department”) in pursuance of the direction and authorization
issued under sub-section(2) of Section 35E of the Central Excise Act,1944
against Refund Order No. 165/2009-10 dated 17.11.2009 passed by the Deputy
Commissioner, erstwhile Central Excise Division, Gandhidham (hereinafter
referred to as “refund sanctioning authority”) in the case of M/s Mid India
Power and Steel Ltd, Gandhidham (Now M/s Shreeyam Power and Steel
Industries Ltd ) (hereinafter referred to as ‘Respondent’).

¥ The facts of the case, in brief, are that the Respondent was engaged in
the manufacture of excisable goods falling under Chapter No. 72 of the Central
Excise Tariff Act, 1985 and was holding Central Excise Registration No.
AAACM7130LXM001. The Respondent was availing benefit of exemption under
Notification No. 39/2001-CE dated 31.07.2001, as amended (hereinafter
referred to as ‘said notification’). As per scheme of the said Notification,
exemption was granted by way of refund of Central Excise duty paid in cash
through PLA as per prescribed rates and refund was subject to condition that
the manufacturer has to first utilize all Cenvat credit available to them on the
last day of month under consideration for payment of duty on goods cleared

during such month and pay only the balance amount in cash.

X The Respondent had filed Refund applications for the months of August,
2008 and September,2008 for refund of Central Excise Duty, Education Cess and
Secondary and Higher Education Cess paid from PLA in terms of notification
supra on clearance of finished goods manufactured by them. The refund
sanctioning authority vide Refund Order No. 174/2008-09 dated 21.10.2008 and
No. 207/2008-09 dated 4.12.2008 partially restricted the refund claims, inter
alia, on the grounds that the Respondent had cleared the exported goods under
claim of rebate but as per Notification No. 37/2007-CE(NT) dated 17.9.2007,
rebate is not admissible, if benefit of Notification No. 39/2001-CE dated
31.7.2001 is availed.

3.1 Being aggrieved, the Respondent preferred appeal before the then
. _Commissioner (Appeals), Central Excise, Rajkot who vide his Order-in-Appeal
, 358-359/Raj/2009 dated 27.4.2009, inter alia, held that the Respondent
-eligible for refund of Rs. 57,31,054/-. The said Order-in-Appeal was
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reviewed by the Department and appeal No. E/1374/2009 was filed before ti.«
CESTAT, Ahmedabad along with Stay application. The Hon’ble Tribunal vide
Order No. S/1541/WZB/AHD/2009 dated 5.11.2009 allowed the stay petition
during pendency of appeal.

3.2° Pursuant to Order-in-Appeal dated 27.4.2009 supra, the refund
sanctioning authority, inter alia, sanctioned refund of Rs. 57,31,054/- to the
Respondent vide the impugned order.

4, The impugned order was reviewed by the Appellant Department and

appeal has been filed on the grounds that,
(i) As per condition prescribed vide Para 2(h) of Notification No.
19/2004-CE(NT) dated 6.9.2004 inserted vide Notification No. 37/2007-
CE(NT) dated 17.9.2007, it is clear that the rebate of duty paid on
exported goods manufactured by the unit availing the benefit of
Notification No 39/2001-CE dated 31.07.2001 is not allowed in any
manner whether directly or indirectly. The Appellate Authority’s order
appears to be silent on this aspect and has not considered the fact that
the assessee has exported the goods under rebate under Rule 18 of the
Central Excise Rules, 2002 by utilizing Cenvat Credit which was payable
for clearance under Notification No. 39 / 2001-CE dated 31.07.2001.

(i)  In the present case, the assessee has utilized the Cenvat Credit of
Rs. 57,31,054/- for payment of duty on export, whereas, the assessee
should have utilized the same first for payment of duty on for goods
cleared under Notification No. 39/2001-CE dated 31.07.2001 as
amended. As per Notification No. 19/2004-CE (NT) dated 06.09.2004 as
amended, the benefit of rebate under rule 18 of Central Excise Rules,
2002 is not allowed to the unit availing benefit under Notification No.
39/2001-CE dated 31.07.2001, and accordingly, the assessee should have
cleared the goods for export under bond or letter of undertaking. By
deliberately choosing to utilize Cenvat Credit for export, the assessee
has violated the condition of Notification No. 39/2001-CE dated
31.07.2001 by not utilizing the Cenvat Credit completely before paying
duty through the PLA.

(iii) As per notification No. 37/2007 dated 17.09.2007, the excisable
goods manufactured and cleared by availing the benefit of specified area
based exemption Notification are not eligible for rebate of duty paid
when exported and as such, such excisable goods that are cleared from
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the factory on or after 17.09.2007 are permitted to be exported only
under bond.

(iv) The CESTAT vide Order No. S/1541/WZB/AHD/2009 dated
5.11.2009 has allowed stay petition filed by the Revenue during the
pendency of appeal. '

(v)  The impugned order deserves to be set aside.

5. The Appeal was transferred to callbook in view of pendency of
appeal No. E/1374/2009 filed by the Department against Order-in-Appeal
dated 27.4.2009 before the CESTAT, Ahmedabad. The said appeal was
retrieved from callbook in view of Order No. A/12414/2021 dated 28.9.2021
passed by the Hon’ble CESTAT, Ahmedabad.

6. Hearing in the matter was scheduled in virtual mode through video
conferencing on 20.10.2021 and communicated to the Respondent. M/s
Shreeyam Power and Steel Industries Ltd vide their letter dated 18.10.2021
informed that name of their firm was changed from M/s Mid India Power and
Steel Industries Ltd to M/s Ruchi Power and Steel Industries Ltd on 9.9.2010
and it was again changed to M/s Shreeyam Power and Steel Industries Ltd on
14.12.2011 and submitted copies of certificate issued by ROC, Mumbai. In
hearing, Shri Vijay Unde, General Manager (F & A) appeared on behalf of the
Respondent and stated that in view of the Hon’ble Tribunal’s Order in the
matter, they do not want to pursue the appeal and requested for its
withdrawal.

y 2 | have carefully gone through the facts of the case, impugned order and
submissions made by the Appellant Department in appeal memorandum. The
issue to be decided in the present appeal is whether the refund sanctioning
authority has correctly sanctioned refund of Rs. 57,31,054/- or not ?

8. On perusal of the records, | find that the Respondent was availing the
benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001,
as amended. The Respondent had filed Refund claims for the months of August,
2008 and September,2008 for refund of Central Excise Duty, Education Cess and

Secondary and Higher Education Cess paid from PLA in terms of notification
supra on clearance of finished goods manufactured by them. The refund

sanctioning authority partially restricted the refund claims, inter alia, on the
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rebate but as per Notification No. 37/2007-CE(NT) dated 17.9.2007, rebate is
not admissible, if benefit of Notification No. 39/2001-CE dated 31.7.2001 is
availed. On an appeal, the then Commissioner (Appeals), Central Excise, Rajkot -
vide his Order-in-Appeal dated 27.4.2009, inter alia, held that the Respondent
was eligible for refund of Rs. 57,31,054/-. The refund sanctioning authority
sanctioned refund of Rs. 57,31,054/- vide the impugned order by following the
directiens contained in Order-in-Appeal dated 27.4.2009. o
8.1 The Appellant Department has contended that the Respondent had
utilized the Cenvat Credit of Rs. 57,31,054/- for payment of duty on export,
whereas, the assessee should have utilized the same first for payment of duty
on for goods cleared under Notification No. 39/2001-CE dated 31.07.2001 as
amended. As per Notification No. 19/2004-CE (NT) dated 06.09.2004 as
amended, the benefit of rebate under rule 18 of Central Excise Rules, 2002 is
not allowed to the unit availing benefit under Notification No. 39/2001-CE
dated 31.07.2001, and accordingly, the Respondent should have cleared the
goods for export under bond or letter of undertaking. It is further contended
that by deliberately choosing to utilize Cenvat Credit for export, the
Respondent has violated the condition of Notification No. 39/2001-CE dated
31.07.2001 by not utilizing the Cenvat Credit completely before paying duty
through the PLA.

9. | find that refund was sanctioned to the Respondent as per the directions
contained in Order-in-Appeal dated 27.4.2009. The said Order-in-Appeal was
challenged by the Department before the CESTAT, Ahmedabad. | find that the
Hon’ble CESTAT, Ahmedabad has decided the said appeal vide Order No.
A/12414/2021 dated 28.9.2021 holding that the Respondent was not eligible for
rebate and remanded the matter to the adjudicating authority with a direction
to pass fresh order in light of amendment notification No. 37/2007-CE(NT)
dated 17.9.2007 and decision passed by the Hon’ble Gujarat High Court in the
case of Welspun Corporation Ltd reported as 2014 (301) ELT 33 (Guj.). The
relevant portion of the said Order is reproduced as under:

“3. We have carefully considered the submission made by both the sides and
perused the records. We find as per the amendment notification no. 37/07
C.E. N.T. dated 7.09.2007, respondent is clearly ineligible for rebate under
Rule 18 in respect of exports from their unit which is under area based
exemption. This issue has been settled in the case of Welspun Corporation
Ltd. (supra). Accordingly, the finding given by the learned Commissioner
(Appeals) is not correct. Respondent is not entitled for rebate. Accordingly,
the impugned order is modified to this extent. The matter is remanded to
frchis ting Authority to pass an order afresh in the light of amendment
imas well as the Hon'ble Gujarat High Court’s decision in the case
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of Welspun Corporation Ltd. Appeal(supra) is disposed of by way of remand
to the Adjudicating Authority. CO also stands disposed off.

10.  In view of the above, since the Order-in-Appeal dated 27.4.2009, on the
basis of which the refund of Rs. 57,31,054/- was sanctioned by the refund
sanctioning authority vide the impugned order, has itself been set aside by the
Tribunal and matter has been remanded to the refund sanctioning auihurity for
fresh adjudication, | find it fit to remand the present appeal also to the refund
sanctioning authority with a direction to decide the eligibility of refund of Rs.
57,31,054/- in terms of CESTAT's Order dated 28.9.2021 supra.

11.  In view of above, | set aside the impugned order and dispose off the
appeal by way of remand.

12, sdierhal grar &t Al 7% At &1 FAaemr uds adis § T smar g |
12. The appeal filed by the Appellant Department is disposed off as above.

e =]
Y/ Ao .
/% (ARFIILESH KUMAR)

Commissioner (Appeals)

I

By R.P.A.D.

To,

M/s Mid India Power and Steel Ltd
(Now M/s Shreeyam Power and Steel

Industries Ltd )

Plot No.332, GIDC Phase-ll,
Mithirohar Industrial Area,
Gandhidham,

District : Kutch.
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