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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 

/ GST, Rajkot / Jamnagar / Gandhidham : 

vq. 	3141,1ehoSpAiwqr-41-  TT 9TIT TO' tr-d-r /Name &Address of the Appellant/Respondent :- 

M/s. Mid India Power and Steel Ltd., Plot No. 332, GIDC, Phase-II, Mithirohar Industrial Area, 

Gandhidham-Kutch. 
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 
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The special bench of Customs, Excise 8s Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 
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To the West regional bench of Customs, Excise i5G Service Tax Appellate Tribunal (CESTAT) at, 2nd Floor, 
Bhaumali Bhawan, Asarvva Ahmedabad-380016M case of appeals other than as mentioned in para- 1(a) above 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form, EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be 
accompanied 	by 	a fee 	of • Rs. 	1 000/- 	Rs.5000/- 	Rs.10,000/- 	where 	amount 	of 
dutydemand/interest/penalty/refund is upto 5 Lac. 5 Lac to 50 Lad and above 50 Lac respectively in the form 
of crossed bank draft in favour of Asst. Registrar ot branch of any nominated public sector bank of the place 
where the bench of any nominated public sector bank of the _place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/- 
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed 
in quadruplicate in Form SA...0 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be 
accompamed by a copy of the order appealed against (one of which shall be certified copy) and should be, 
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded &penalty levied of 

s. 5 Lakhs or-less, Rs.5000/- where the amount of service tax & interest demanded 86 penalty levied is more 
an five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where tne amount of service tax 86 interest 

op-landed &, penalty levied is more than fift y Lakhs rupees, in the form oi crossed bank draft in favour of the 
svistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
4ated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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prescribed under Rule 9 (2) t3G 9(2A) of the Service Tax Rules 1994 and hall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner Central: 

	shall 
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copy) and copy of the order passed by the Co 'ssionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
amount determined under Section 11 D; 
amount of erroneous Cenvat Credit taken; 
amount payable under Rule 6 of the Cenvat Credit Rules, 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rures, 2001 within 3 months ftom the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two, copies each of the OM and Order-In-Ap_peaI. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescnbed under Section 35-
EE of CEA, 1944, under Major Head of Account. 
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: : ORDER-IN-APPEAL::  

The Deputy Commissioner, erstwhile Central Excise Division, 

Gandhidham has filed Appeal Nos. V2/2/EA2/RAJ/2010 on behalf of the 

Commissioner, erstwhile Central Excise, Rajkot (hereinafter referred to as 

"Appellant Department") in pursuance of the direction and authorization 

issued under sub-section(2) of Section 35E of the Central Excise Act,1944 

against Refund Order No. 165/2009-10 dated 17.11.2009 passed by the Deputy 

Commissioner, erstwhile Central Excise Division, Gandhidham (hereinafter 

referred to as "refund sanctioning authority") in the case of M/s Mid India 

Power and Steel Ltd, Gandhidham (Now M/s Shreeyam Power and Steel 

Industries Ltd) (hereinafter referred to as 'Respondent'). 

2. The facts of the case, in brief, are that the Respondent was engaged in 

the manufacture of excisable goods falling under Chapter No. 72 of the Central 

Excise Tariff Act, 1985 and was holding Central Excise Registration No. 

AAACM7130LXM001. The Respondent was availing benefit of exemption under 

Notification No. 39/2001-CE dated 31.07.2001, as amended (hereinafter 

referred to as 'said notification'). As per scheme of the said Notification, 

exemption was granted by way of refund of Central Excise duty paid in cash 

through PLA as per prescribed rates and refund was subject to condition that 

the manufacturer has to first utilize all Cenvat credit available to them on the 

last day of month under consideration for payment of duty on goods cleared 

during such month and pay only the balance amount in cash. 

3. The Respondent had filed Refund applications for the months of August, 

2008 and September,2008 for refund of Central Excise Duty, Education Cess and 

Secondary and Higher Education Cess paid from PLA in terms of notification 

supra on clearance of finished goods manufactured by them. The refund 

sanctioning authority vide Refund Order No. 174 / 2008-09 dated 21.10.2008 and 

No. 207 / 2008-09 dated 4.12.2008 partially restricted the refund claims, inter 

alia, on the grounds that the Respondent had cleared the exported goods under 

claim of rebate but as per Notification No. 37/2007-CE(NT) dated 17.9.2007, 

rebate is not admissible, if benefit of Notification No. 39/2001-CE dated 

31.7.2001 is availed. 

3.1 	Being aggrieved, the Respondent preferred appeal before the then 

Commissioner (Appeals), Central Excise, Rajkot who vide his Order-in-Appeal 

358-359/Raj/2009 dated 27.4.2009, inter alio, held that the Respondent 

\eligible for refund of Rs. 57,31,054 / -. The said Order-in-Appeal was 
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reviewed by the Department and appeal No. E/1374/2009 was filed before ti...-

CESTAT, Ahmedabad along with Stay application. The Hon'ble Tribunal vide 

Order No. S/1541/WZB/AHD/2009 dated 5.11.2009 allowed the stay petition 

during pendency of appeal. 

3.2 Pursuant to Order-in-Appeal dated 27.4.2009 supra, the refund 

sanctioning authority, inter alio, sanctioned refund of Rs. 57,31,054/- to the 

Respondent vide the impugned order. 

4. 	The impugned order was reviewed by the Appellant Department and 

appeal has been filed on the grounds that, 

(i) As per condition prescribed vide Para 2(h) of Notification No. 

19/2004-CE(NT) dated 6.9.2004 inserted vide Notification No. 37/2007-

CE(NT) dated 17.9.2007, it is clear that the rebate of duty paid on 

exported goods manufactured by the unit availing the benefit of 

Notification No 39/2001-CE dated 31.07.2001 is not allowed in any 

manner whether directly or indirectly. The Appellate Authority's order 

appears to be silent on this aspect and has not considered the fact that 

the assessee has exported the goods under rebate under Rule 18 of the 

Central Excise Rules, 2002 by utilizing Cenvat Credit which was payable 

for clearance under Notification No. 39 / 2001-CE dated 31.07.2001. 

(ii) In the present case, the assessee has utilized the Cenvat Credit of 

Rs. 57,31,054/- for payment of duty on export, whereas, the assessee 

should have utilized the same first for payment of duty on for goods 

cleared under Notification No. 39/2001-CE dated 31.07.2001 as 

amended. As per Notification No. 19 /2004-CE (NT) dated 06.09.2004 as 

amended, the benefit of rebate under rule 18 of Central Excise Rules, 

2002 is not allowed to the unit availing benefit under Notification No. 

39/2001-CE dated 31.07.2001, and accordingly, the assessee should have 

cleared the goods for export under bond or letter of undertaking. By 

deliberately choosing to utilize Cenvat Credit for export, the assessee 

has violated the condition of Notification No. 39 / 2001-CE dated 

31.07.2001 by not utilizing the Cenvat Credit completely before paying 

duty through the PLA. 

(iii) As per notification No. 37/2007 dated 17.09.2007, the excisable 

goods manufactured and cleared by availing the benefit of specified area 

based exemption Notification are not eligible for rebate of duty paid 

when exported and as such, such excisable goods that are cleared from 
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the factory on or after 17.09.2007 are permitted to be exported only 

under bond. 

(iv) The CESTAT vide Order No. S/1541/WZB/AHD/2009 dated 

5.11.2009 has allowed stay petition filed by the Revenue during the 

pendency of appeal. 

(v) The impugned order deserves to be set aside. 

5. The Appeal was transferred to callbook in view of pendency of 

appeal No. E/1374/2009 filed by the Department against Order-in-Appeal 

dated 27.4.2009 before the CESTAT, Ahmedabad. The said appeal was 

retrieved from callbook in view of Order No. A/12414/2021 dated 28.9.2021 

passed by the Hon'ble CESTAT, Ahmedabad. 

6. Hearing in the matter was scheduled in virtual mode through video 

conferencing on 20.10.2021 and communicated to the Respondent. M/s 

Shreeyam Power and Steel Industries Ltd vide their letter dated 18.10.2021 

informed that name of their firm was changed from M/s Mid India Power and 

Steel Industries Ltd to M/s Ruchi Power and Steel Industries Ltd on 9.9.2010 

and it was again changed to M/s Shreeyam Power and Steel Industries Ltd on 

14.12.2011 and submitted copies of certificate issued by ROC, Mumbai. In 

hearing, Shri Vijay Unde, General Manager (F Et A) appeared on behalf of the 

Respondent and stated that in view of the Hon'ble Tribunal's Order in the 

matter, they do not want to pursue the appeal and requested for its 

withdrawal. 

7. I have carefully gone through the facts of the case, impugned order and 

submissions made by the Appellant Department in appeal memorandum. The 

issue to be decided in the present appeal is whether the refund sanctioning 

authority has correctly sanctioned refund of Rs. 57,31,054/- or not? 

8. On perusal of the records, I find that the Respondent was availing the 

benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001, 

as amended. The Respondent had filed Refund claims for the months of August, 

2008 and September,2008 for refund of Central Excise Duty, Education Cess and 

Secondary and Higher Education Cess paid from PLA in terms of notification 

supra on clearance at finished goods manufactured by them. The refund 

sanctioning authority partially restricted the refund claims, inter alio, on the 

ojiMIS at the Respondent had cleared the exported goods under claim of 
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rebate but as per Notification No. 37/2007-CE(NT) dated 17.9.2007, rebate is 

not admissible, if benefit of Notification No. 39/2001-CE dated 31.7.2001 is 

availed. On an appeal, the then Commissioner (Appeals), Central Excise, Rajkot 

vide his Order-in-Appeal dated 27.4.2009, inter alia, held that the Respondent 

was eligible for refund of Rs. 57,31,054/-. The refund sanctioning authority 

sanctioned refund of Rs. 57,31,054/- vide the impugned order by following the 

directions contained in Order-in-Appeal dated 27.4.2009. 

8.1 	The Appellant Department has contended that the Respondent had 

utilized the Cenvat Credit of Rs. 57,31,054/- for payment of duty on export, 

whereas, the assessee should have utilized the same first for payment of duty 

on for goods cleared under Notification No. 39/2001-CE dated 31.07.2001 as 

amended. As per Notification No. 19/2004-CE (NT) dated 06.09.2004 as 

amended, the benefit of rebate under rule 18 of Central Excise Rules, 2002 is 

not allowed to the unit availing benefit under Notification No. 39/2001-CE 

dated 31.07.2001, and accordingly, the Respondent should have cleared the 

goods for export under bond or letter of undertaking. It is further contended 

that by deliberately choosing to utilize Cenvat Credit for export, the 

Respondent has violated the condition of Notification No. 39/2001-CE dated 

31.07.2001 by not utilizing the Cenvat Credit completely before paying duty 

through the PLA. 

9. 	I find that refund was sanctioned to the Respondent as per the directions 

contained in Order-in-Appeal dated 27.4.2009. The said Order-in-Appeal was 

challenged by the Department before the CESTAT, Ahmedabad. I find that the 

Hon'ble CESTAT, Ahmedabad has decided the said appeal vide Order No. 

A/12414/2021 dated 28.9.2021 holding that the Respondent was not eligible for 

rebate and remanded the matter to the adjudicating authority with a direction 

to pass fresh order in light of amendment notification No. 37/2007-CE(NT) 

dated 17.9.2007 and decision passed by the Hon'ble Gujarat High Court in the 

case of Welspun Corporation Ltd reported as 2014 (301) ELT 33 (Guj.). The 

relevant portion of the said Order is reproduced as under: 

"3. We have carefully considered the submission made by both the sides and 

perused the records. We find as per the amendment notification no. 37/07 

C.E. N.T. dated 7.09.2007-, respondent is clearly ineligible for rebate under 
Rule 18 in respect of exports from their unit which is under area based 

exemption. This issue has been settled in the case of Welspun Corporation 

Ltd. (supra). Accordingly, the finding given by the learned Commissioner 

(Appeals) is not correct. Respondent is not entitled for rebate. Accordingly, 

the impugned order is modified to this extent. The matter is remanded to 

cli€qng Authority to pass an order afresh in the light of amendment 

as well as the Hon'ble Gujarat High Court's decision in the case 
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of Welspun Corporation Ltd. Appeal(supra) is disposed of by way of remand 
to the Adjudicating Authority. CO also stands disposed off." 

10. In view of the above, since the Order-in-Appeal dated 27.4.2009, on the 

basis of which the refund of Rs. 57,31,054/- was sanctioned by the refund 

sanctioning authority vide the impugned order, has itself been set aside by the 

Tribunal and matter has been remanded to the refund sanctioning authority for 

fresh adjudication, I find it fit to remand the present appeal also to the refund 

sanctioning authority with a direction to decide the eligibility of refund of Rs. 

57,31,054/- in terms of CESTAT's Order dated 28.9.2021 supra. 

11. In view of above, I set aside the impugned order and dispose off the 

appeal by way of remand. 

12. arit9T-d1 Rl7-4*1' Trt 3711-9- TT R4dR1 3L) 	it 	t 

12. 	The appeal filed by the Appellant Department is disposed off as above. 

By R.P.A.D.  

To, 

M/s Mid India Power and Steel Ltd 

(Now M/s Shreeyam Power and Steel 

Industries Ltd) 

Plot No.332, GIDC Phase-II, 

Mithirohar Industrial Area, 

Gandhidham, 

District : Kutch. 

: -  
1) 1pPT ai-r11-- ,qt-1 74 	1ii TT 74 bck 3c4iq 	 31-1 rWR 

ITNA Wql 

2) alTzST, cftq 7-4 II 	"cr# *7-erzr ç 	j Ac-ct), TritittrnT au 7-1-4c•iq , Tra-9-rgr 

air4R7rT -T-Fia-ret 	qt 

3) k114-4ct) 	 oitl 	,z11 r,k411:1- cci irttftturr (-gpzo 

4-1,  K.1 , TTtertipT 	319-R7T-f 444,4141 t-qi 

4) 411i TrT9.1 
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