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Appeal No. V2/287/RAJ2008

:: ORDER-IN-APP

M/s Meena Agency Limited (formerly known &s Meena Agency Pvi. Ltd), Kutch
(hereinafter referred to as “Appellant™) has filed appeal against Refund Order No. 77/2009-10
dated 27.05.2009 (hereinafter referred to as “impugned order™) passed by the Assistant

Commissioner, erstwhile Central Excise Division, Gand?idhmn (hereinafler referred to as
“adjudicating authority™) :

3 The facts of the case, in brief, are that the Appellant was engaged in the manufacture of
excisable goods falling under Chapter Heading Nos. 69, 38 and 26 of the Central Excise Tarifl
Act, 1985 and was holding Central Excise Registration No. AABCM4325QXM004. The
Appellant was availing benefit of exemption under Notification No. 39/2001-CE dated
31.07.2001, as amended (hereinafter referred to as ‘said notification’). As per scheme of the said
Notification, exemption was granted by way of refund of Central Excise duty paid in cash
through PLA as per prescribed rates and refund was subject to condition that the manufacturer
has lo first utilize all Cenvat credil available to them on the last day of month under
consideration for payment of duty on goods cleared during such month and pay only the balance
amount in cash. The said notification was subsequently amended vide Notification No. 16/2008-
CE dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered the
method of calculation of refund by taking into consideration the duty payable on value addition
undertaken in the manufacturing process, by fixing percentage of refund ranging from 15% to
75% depending upon the commodity.

2. The appellant had filed refund claims for the period from April-2008 to Feb-2009 before
the adjudicating authority. On scrutiny of re-credit applications, it was observed by the
sanctioning authority that,

(i) the Appellant was eligible for exemption only at the rates prescribed vide
Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE dated
10.06.2008 and the Appellant was not entitled to refund of full amount paid through
PLA.

(ii)  exemption under the said notification was available only to Central Excise Duty
and the said notification did not cover Education Cess and Secondary & Higher
Education Cess and hence, the appellant was not entitled for refund of Education Cess
and S.H.E. Cess and hence, the same is not required to be considered while working out
¢ligible refund;

(iii) As per Notification No. 37/2007 dated 17.09.2007, goods for export can only be
cleared under LUT or bond; that the Appellant had cleared goods [or exporl on payment
of duty from PLA which is not admissible; that refund of Rs. 11,21,270/- on this ground
is to be deducted;

(iv) The Appellant had defaulted in payment of duty and paid the same in subsequent
months along with interest, but failed to pay the duty consignment wise for which he was
liable for payment of interest amount of Rs. 2,97,232/-, which was required to be

from the refund amount;

/e 'I,-"' ._ ‘:"?I‘:r}.-__
{24 In‘vie “‘F above observations, the adjudicating authority vide the impugned order
'.. “sanctioned eligible/refund amount of Rs. 3,84,71,233/- to the Appellant.
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Appeal No. V2/297/RAJ2009

Being aggrieved, the appellant his preferred the present appeal, inter-alia, on the grounds

(1) The adjudicating authority had wrongly rejected the refund of duty paid for export
consignments as the matter was already decided in their favour with consequential relief
by the Commissioner (Appeals), Rajkot vide OIA No. 302-304(299 to
301)YRAJCOMMR(AYRAJ dated 24.03.2009; that the said OIA had never been disputed
by the department and no appeal had been filed in CESTAT;

(ii)  The adjudicating authority cannot ignore the decision of the Commissioner
(Appeal); that the order of Appellate Authority is binding on the subordinate authorities
even in subsequent proceedings; that reliance is placed upon following judgments

(a) Ghanshyam Chejra Vs Cenvat Credit 1989(44)ELT 202(Cal.)

(b)Godrej and Boyce Mfg Co Pvt Ltd Vs. UOI 1984(18)ELT 172(Bom)

(ili)  Instead of granting the refund in respect of disputed period, the adjudicating
authority has further deducted their refund claim related 10 the month of March-2008 on
the same identical matter and passed such highly illegal order which is liable to be
quashed with immediate effect; grant them the refund not only for the current period but
also for the preceding period along with interest and cost of this appeal;

(iv)  The adjudicating authority has erred in rejecting refund of Education Cess and
SHE Cess; that as per Section 93(3) of the Finance Act, 2004 and Section 138 of the
Finance Act, 2007, Education Cess all provisions of Central Excise Act, including those
relating to refund, exemption will also apply to Education Cess and SHE Cess. ; that the
contention of the department that Education cess is outside the purview of the benefit of
the exemption notification No. 39/2001-CE dated 31.07.2001 is not tenable ; that reliance
is pldced upon following judgments

(a) TTK LIG Ltd Vs. Cenvat credit (2006(193)ELT 169(Tri.LB)

(b) Sun Pharmaceutical Industries Vs. CCE 2007(207)ELT 673(Tri.Del.)

(¢) Godrej Consumer Products Ltd Vs. CCE 2007(219)ELT 585(Tri.Kolkata)

(d) Bharat Box Factory 2007(214) ELT 534 (Tri. Delhi)

(v) The adjudicating authority had deducted refund claim by Rs. 2,97,232/- for interest on
goods on which duty not paid consignment wise; that the umit availing benefit of
Notification No. 39/2001-CE dated 31.07.2001 has to pay the PLA amount only to satisfy
the procedural aspect and conditions specified the para 2A of the notification; that since
the exempted PLA duty was paid to satisfy the condition of Paral A, it cannot be said that
the PLLA payment have to be made in accordance with Central Excise Rules; the manner
specified in rule 8 of the Central Excise Rules will not be applicable to exempted units

and exempted units will pay the exempted PLA amount only in terms of the para 2A of
the notification

(vi) If the unit delay in the amount which they have to be paid through PLA the benefit of

the exemption under this notification will also be delayed further the impact is revenue
neutral because of the notification

(vii) The reliance is placed upon Pratibha Processors Vs. UOI(1988ELT12(SC) ) wherein
it is held that interest is a mere accessory to principal and if principal is not payable
interest is also not payable

iR vide Circular No. 10/2006 dated 14.02.2006 has taken the same view; that if
. there-is fib Tass 1o the Government, then no compensation is required to be paid; that levy

/17 of mlercsi‘\:p\he extent of exemption shall be considered as illegal and liable to be
b | ] L
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Appeal No. V2/297/RAJI2009

quashed|

(ix) In terms ol Board’s clarification dated 08.08.2008 issued from F.No. 101/19/2007-
Cx.3, the Rule 8(3A) of Central Excise Rules, 2002 is not applicable in their case;

5. The Appeal was transferred to callbook in view .oi' pendency of appeal filed by the
Department before the Hon ble Tribunal against the Order-in-Appeal No. 358 to 359(325
to 326)/RAJ/2009/Commr(A)/Raj dated 27.04.20019 passed by the then Commissioner
(Appeals), Rajkot in the case of M/s. Mid India Power and Steel Limited. The said appeals
were retrieved [rom callbook in view of the judgement dated 28.09.2021 passed by the

Hon’ble Tribunal and have been taken up for disposal.

5.1 Hearing in the matter was scheduled in virtual mode on 15.09.2021, 30.09.202]1 and
08.10.2021 and communicated to the Appellant by Speed Post at the address mentioned in appeal
memorandum. However, no consent was received from the Appellant nor any request for
adjournment was received. 1, therefore, take up the appeals for decision on merits on the basis of

available records and grounds raised in Appeal Memorandum.

6. 1 have carefully gone through the facts of the case, impugned order and submissions

made by the appellant in appeal memoranda. The issues to be decided in the present appeals are
whether,

(i) The appellant is eligible for refund of duty paid from PLA, under Notification No.
39/2001-CE dated 31.07.2001 in respect of goodscleared for export on payment of duty?
(i)  The appellant is eligible for refund of Education Cess and Secondary & Higher
Education Cess under the provisions of the Notification No. 39/2001-CE dated
31.07.2001, as amended?

(3)  The appellant is liable for payment of interest for not paying duty consignment
wise in terms of Rule 8§ of the Central Excise Rules, 20027

1. On perusal of the records, I find that the Appellant was availing the benefit of area-based
Exemption Notification No. 39/2001-CE dated 31.7.2001, as amended. As per scheme of the said
Notification, exemption was granted by way of refund of Central Cxcise duty paid in cash
through PLA as per rates prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and
Notification No. 33/2008-CE dated 10.06.2008 prevalent at the relevant time. The appellant had
filed refund applications for the period from April-2008 to February-2009 for refund of Central
Excise Duty, Education Cess and Secondary and Higher Education Cess paid from PLA on
clearance of finished goods manufactured by them. The adjudicating authority, after
determination, partially resiricted the refund amount and ordered for its recovery vide the

impugned order on various counts mentioned in the impugned order.

-péﬁ&ﬁ!s the restriction of refund/re-credit on account of duty paid from PLA in respect
'Of (gondfi l:-]tarél\ ﬁ:"l; exports, the Appellant’s main contention is that the issue has already been
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Appeal No. V2/297/RAJ2009

decided in their favor wvide Order-in-Appeal No. No. 302-304(299 1o
JO1YRAJCOMMR(AYRAJ dated 24.03.2009. | find that the then Commissioner (Appeals),
Rajkot at Para-9 of the above OlA has observed as under:-

! find that in the present case the geods manufactured by the Appellants who are availing
the exemption under the said Nﬂ!._iﬁc.un‘un und the same have been exported by the Merchant
Exporter”In such a situation, the manufacturer could have cleared the goods under Bond or
C'T-1 Bond given by their Merchant Exporters to whom they have supplied the goods for
ex}uﬁrr.s'. However, in absence of cither of the Bonds, the goods are cleared on payment of
duty from PLA, as submitted by the Appellants. Further, on going through copies of ARE-1
submitted by them, it transpires that they have not claimed any rebate on the goods
exported vide the respective ARE-1 even though the duty has been paid in PLA. Even if they
had filed rebate claim, in this situation the Appellants cannot claim rebate of duty on
exported goods as per Notification 37.2007-CE (NT) dated 17.09.2007. But the Lower
Authority rejecting the Appellant’s refund claim of the duty paid on these exported goods
under the Notification No. 39/2001-CE dated 31.07.2001 will amount 1o denial of the Area
hased exemption benefit to the Appellants in the first instance itself. The refund of duty paid
from PLA on goods exported should have been granted under the suid Notification, in
absence of rebate facility in terms of the Notification 37/2007-CE (NT) dated 17.09.2007.
Accordingly, I hold that the Appellants are eligible for refund on the said goods under the
Notification No. 3972001-CE dated 31.07.2001 and Lower Authority's order is liable to be

sel aside.
[ also find that the above OIA has been accepted by the department.

7.2 1 hind that identical view was taken by the then Commissioner (Appeals), while passing
OIA No. 358 to 359(325 to 326)/Raj/2009%/Commr(A)/Raj dated 27.04.2009 in the case of M/s.
Mid India Power and Steel Limited. However. the above OIA was not accepted by the
department and an appeal was liled before the Hon'ble Tribunal. The Hon’ble Tribunal vide
Final Order No. A/12414/2021 dated 28.09.2021 has disposed off the appeal filed by the
department with following observations: -

3. We have carefully considered the submission made by both the sides and perused the
records. We find us per the amendmeni notification no. 3707 C.E. N.T. dated 17.09.2007,
respondent is clearly ineligible for rebate under Rule 18 in respect of exports from their unit
which is under area-based exemption. This issue has been settled in the case of Welspun
Corporation Ltd. (supra). Accordingly, the finding given hy the learned Commissioner
(Appeals) is nol correct. Respondent is not entitled for rebate. Accordingly, the impugned
order is modified 1o this extent. The matter is remanded to Adfudicating Authority o pass an
order afresh in the light of amendment notification as well as the Hon'ble Gujarat High
Court’s decision in the case of Welspun Corporation Ltd. Appealfsupra) is disposed of by
way of remand 1o the Adjudicating Authoritv. CO also stands disposed off.

iy and required to be followed unreservedly as held by the Hon'ble Supreme
r S Page 6 of 8
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Appeal No. V2/297/RAJI2009

Court in (he case of UOI Vs, Kamlakshi Finance Corporation Ltd. 1991 (55) E.L.T. 433 (S.C.).

Accordingly, 1 find it fit to remand the present appeal to extent of refund of Rs. 11,21,270/-
(pertaining to the duty paid from PLA in respect of goods exported), to the adjudicating authority
with a direction to decide the eligibility of the refund in terms of the Hon'ble CESTAT's Order
dated 28.9.2021 supra.

8. As regards the second issue, | find that the sanctioning authority had sanctioned refund
of Central Excise duty under Notification No. 39/2001-CE dated 31.7.2001, as amended, but had
not sanctioned refund of Education Cess and Secondary & Higher Education Cess on the ground
that exemption under the said notification was available only to Central Excise Duty and the said
notification did not cover Education Cess and Secondary & Higher Education Cess and hence,
the appellant was not entitled for refund of Education Cess and S.H.E Cess. On the other hand,
the Appellant has pleaded that as per Section 93(3) of the Finance Act, 2004 and Section 138 of
the Finance Act, 2007, all provisions of Central Excise Act,-including those relating to refund,
exemption will also apply to Education Cess and SHE Cess; that the impugned order rejecting
re-credit of Education Cess and SHE Cess is not lepal and sustainable and liable to be set aside.
The Appellant also relied various judgments to support thgir contention.

8.1 I find that issue regarding refund of Education Cess and Secondary and Higher-Education
Cess in the subject matter is no longer res integra and stand decided by the Hon’ble Supreme

Court in the case of Unicorn Industries reported at 2019 (370) ELT 3 (SC), wherein it has been
held that, '

“40. Notification dated 9-9-2003 issued in the present case makes it clear that
exemption was granted under Section 54 of the Act of 1944, concerning additional
duties under the Act of 1957 and additional duties of excise under the Act of 1978. It
was questioned on the ground that it provided for limited exemption only under the
Acts referred to therein. There is no reference to the Finance Act, 2001 by which
NCCD was imposed, and the Finance Acts of 2004 and 2007 were not in vogue. The
notification was questioned on the ground that it should have included other duties
also. The notification could not have contemplated the inclusion of education cess and
secondary and higher education cess imposed by the Finance Acts of 2004 and 2007 in
the nature of the duty of excise. The duty on NCCD, education cess and secondary and
higher education cess are in the nature of additional excise duty and it would not
mean that exemption notification dated 9-9-2003 covers them particularly when there
is no reference to the notification issued under the Finance Act, 2001. There was no
question of granting exemption related io cess was nol in vogue al the relevant time
imposed later on vide Section 91 of the Act of 2004 and Section 126 of the Act of 2007.
The provisions of Act of 1944 and the Rules made thereunder shall be applicable to
refund, and the exemption is only a reference to the source of power to exempt the
NCCD, education cess, secondary and higher education cess. A notification has io be

issued for providing exempition wunder the said sowrce of power. In the absence af a
notification containing an exemption fo such additional duties in the nature of
education cess and secondary and higher education cess, they cannot be said to have
heen exempted. The High Court was right in relying upon the decision of three-Judge
Bench- ﬂf this Court in Modi Rubber Limited (supra), which has been faﬂ'awed hy
_f.r.:_:_«.f mmrhrr-rhxseﬂ-‘fudge Bench of this Court in Rita Textiles Private Limited (supra). '
I ' b
E.Z: [n vmw nf}&u}' above, | hold that the appellant is not eligible for refund of Education Cess
' i Page 7 of 8
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and Secondary & Higher Education Cess and, hence, L, uphold the impugned order to that extent.

9. As regards third issue, the Appellant has referred Board’s Circular issued from F. No.
101/19/2007-CX.3 dated 08.08.2008 to support their contention. | find that Board vide this
circular has clarified that the provisions of Rule 8(3A) of the Central Excise Rules, 2002 would
not apply in'case of manufacturers located in the areas of Kutch , J & K , Sikkim and NE region.
In view of above clarification by Board, | find that provisions of Rule 8(3A) requiring payment
of excise duty for each consignment at the time removal, without utilizing the CENVAT credit 1ill
the date the assessee pay the outstanding amount including interest thereon, would not apply in
Appellant’s case. Hence, | find that the Appellant was not required to pay interest for non-
payment of excise duty consignment wise and accordingly amount of interest deducted by the
adjudicating authority is required to be refunded to them.

10.  In view of above, | pass the order as per details given below:
(1) I set aside the impugned order so far as same relates to refund of Rs, 11,21,270/- and
direct to decide the eligibility in terms of findings and directions at Para 7.2 above;
(2) I uphold the impugned order so far as same relates to rejection of refund of Education
cess and Higher Education cess; !
(3) I set"aside the impugned order so far as same relates to deducting interest on account of
Rule 8(3A) of the Central Excise Rules, 2002 from the eligible refund amount;

11. ardfiereral g &t 1 7 andrer 1 Fioer 3ot aiies | e s 21

11. The appeal filed by the Appellant is disposed off as above.

/Mm oW ¢

(AKHILESH KUMAR}
Commissioner (Appeals)

Attested

(Ketan Dave)
Superintendent (Appeals)

By R.P.A.D.
To

M/s Meena Agency Limited [fnnncrl}* known as
Meena Agency Pyt Ltd),

Survey No. 548-552/2, National Highway No. 15,
MNear Samakhiyali , ‘v’i]l:- Lakadia-Kuich.

afefefd o=
1) e s, a‘qqﬂﬁmaﬁqﬂmmqﬁ TS &, SENETETE I A i)
2) sy, -q—qqatﬁma;rqﬁrmmm Tiisfre ST, T i s St

Page 8 of 8




	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8

