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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 

/ GST, Rajkot / Jamnagar / Gandhidham : 

3T4t97-i1/Sirali41 7P:17# 	d I /Name &Address of the Appellant/Respondent :- 

M/s. Meena Agency Ltd.„ Survey No. 548-552/2, National Highway No. 15, Near Samkhiyali, Vill: 

Lkadiya, 

a1Ttqprit91 sirfltr 	 -4ftflFi er* 4 .T-4-7;s97 7114-+Tft / Vit-NUTT*24-TraT W117 qR1t. 	ticbc-11 t11 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

414-i q.y-q,  ,t,ttzt 	t111.4,1, pl1trzi1J-111'tT77,1-  AM' 31117, k71-- 17 \3041“FT 311- 71-31-  ,1944 	vrt-r 35B 

tarfi aftfWzrzr, 1994 *I-  trm-  86 	1rflF 	I41- 7-r Twit-  t I/ 

Appeal to Customs, Excise &Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

	

114)1 licpqierm 4 Trirfka-  Triff 4-114-1 41411 RF-T, 	 4-1-FTT artft-l-zr 7zrrzrrru-TTur t j1ir tfi,dt-e. .11 ct, 	2, 

7-rr, 	Wt,*1- Q- 	141 q-rit7 I/ 

The special bench of Customs, Excise 86 Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

17-1-) 1412--- q 1(a) 4 w71-7 	31-091" * arm-a-r 	Trft arcfrff 414-11 RFT.,*-41-zr \icqiq RFT rTA 	ql.ht 3itt-4 rzrrzrr1u+---(71- 	)4:1- 

T-4-PA-4 aftznililq-d„ft-t-zru9-,4111I41 %1-4-q 31711-4 	lq-OOf451frfl wft-711 

To the West regional bench of Customs, Excise 85 Service Tax Appellate Tribunal (CESTAT) at, 21d Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in pat-a- 1(a) above 

3MM:4'MT1vr Twrr  	Wrzr 	 cr* (3711-9-)P 	1111141, 2001,*Pq4-1 6* aict+rd 41-fir-a-  Rt.; Tr4 

EA-3 ltWIT 	4 .41 411 ,11,11 7-eV I 	,-14 4 'FIT 4 TIT (;•n se Rpt,iii 0-114 	*IT , 0)4 IA RI- iitr 31)7.: c1+1111 

Tr7r 	wrrr.r, 5 ciio zrr 	 Trrrr, zrr 50  	9*8r2r-o-r 50 •11,1 VA V, 4 arRT 	1,000/- 	 5,000/- 

t,4 	artra-r 10,000/- toa lVr P-efta-  qi:rr RFT Q. 	 qlfift--d.  RFT Tr Tr-d-R, .ict*R'a arrir-41-4 TrrFiur *t RI 	1 

*9-1-1:r -RA 1-ft 	a7*ft gRI    	ltl ftzrrAh-ii wr1tr I31-4-M-a-  Gikte.trrtiir, 

P114.0 	11 ,•11 Tit3r, ,710.1T1-4th73P-NtZT 7z1T4TRITTITT 	9litg 	 1l IP-179" aiTtRT (t'3iff7;) 	f . airk-4-9-:TT7 TTT7 500/- TciTT, 

TT PITY-ft-a-  7-T 71:1T et-Kii 6)4i.1" I/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one Which at least should be 
accompanied by a fee of Rs. 1 000/- Rs.5000 - 	Rs.1-0,000 L-  where amount of duty 
demand/interest/penalty/refund is u_pto 5 Lac.., 5 Lac to 50 	and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of 	place where 
the bench of any nominated public sector bank of the place. where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/- 

3711-417 74TrzrtruTTaT 	TITRT arfrff , fdri 3rfe4TP:r,1994 	tITT.T. 86(1) 	ii4i lci 	 11141ci141, 1994, *1- 44-1 9(1) * clic1 

RtfrItu 	s.T.-5 4 9-R 7ftzl.)-  4 	Trkft 	u4--* TrrA- 	* 	41- 	73:14r i;rft mq.  4 ti,R10. (79-4 

tr,T 4{-a 	Ind 041 	*TT TIT 1..tw i>0- *Trrzr, 	i4-4-r-+-7 41-  Trr̀T' r 	4-1-T1 3fiT. ti 41 11 I Trzrr -ri-T-9-r,t!, 5 

zrr 	 uci ,5 civg TErtr, zrr 50 ci 	 3111-17 50 'ii (g t>11t; 	atf4T t 	TITRT: 1,000/- 	, 5,000/- toi 	10,000/- 

Flaas ftrlftr_73u 95FW Rr ‘AR   wr yr-  44-fi-a--3 ,--zrrzrrWT,Tr    * 	TrATErT mu 

"r"A.  ‘.P" 	 t 4:€11-11 “. 1'17 	 IA+ I ci 	 QTTINT   - 	 

q71- Tilfta.  3TtiThr 74PiTti:71371-eil-  RIlt11 rfl'eta-  t: I P-T4T9' alTkRT ( 34-44) T*‘1,1 ,.; a&-4-44-trq 71-D-T 500/- 777 TT 1-49-11tff P,797 sile41 	

-1+11 I/ 
,dc,17:77,T ars. - 

1340. appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed 
qu.a0ruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be 

acoiirned by a copy of the order appealed against (one of .which shall be certified copy) and should be 
accO ied by a fees of Rs. 1000/- where the amount of service tax 86 interest demanded a penalty levied of 

than. fl-ye lakhs but not exceeding Rs. Fif Lakhs, Rs. 10,000/- where the amount of service tax 86 interest 
Rs. 	s or less, Rs.5000/- where the amount of service tax 86 interest demanded 85 penalty levied is more 

, den arittdd 86 penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the 
. 	AssiStEjtvt Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 

sittlatecy. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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(i) ft9-  affeH7171-,1994 *t UM 86 tr 31TA1RT24 (2) 1ar  (2A) .*31--d-Tia- 	ift4I41 3ITftff, 4-4177 	41, 1994, * r4zrrr 9(2) TTA 

9(2A)* c151 441-1td-  =1,11 S.T.-7 	wr i-4411 i ii TIT4 3fiNtf, Wrz. r 	PF-W33-4-o-r 311-S (8,TEPR), 	.3(-41q 2,FW 

Trftd- 3Tftqr 	 tr.-  'An 14-11 R1 c1  	l41 Writr.) 3frt aTrZI qRl 	3TrIS 	s3t1IV, 	tt  3̀c9 lq 717/ 
4-71- 311117MT .-.7rErrf4-+-Tur 	arr4--4-9- 	4,4 	WRT 	WI* Birk21-  0.  'An 	wr2r 4 ticiq 4.K41 61 	411 I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 
	 *41-4 	 3711-4fizr .5r-rrg-wr (-tr)it1Iaril--41- *4-11 	chr.-Ark .3c4iq 2FT3i-reo-Tr 1944 	ET1 -47 

35T7 atera-, tr Wm-  40474, 1994 0-  gm 83 * ataifa-  ten<II 	T1*,ITSrrkqr 	31-044 vrtN-Tur 4 

arcifff cbt-ci 	PFTM11 SI1T11Tlt 10 N1Y1-9" (10%), 7-4 *TT 	TrY.91* Riad t), TIT Tif9T, 	9TfchI1ci t), iliT 

rdr9- 1-40-11 	4914 1* 	trtu*ataii-a-  71:1( t* 	141 31-4f49.  tzr TO. 	 3itmUT t1 
*-41-zrcIIci RFT' TM-  A-a-rT-T*3i-q-Ti-a-  "TrfTr f4m, Tm-, T-T" RN urf49- 

• (i) 	gm-  11 **ai-a-47.  
A-9*E ‘44410-  AtTrt41,10 Trf4 

(iii) 	A- 	Tf11Ic1114ch6 * 31-dlta.  ktr 4-0-1 

- q-qa TT.  f1ctr gm* wragrff R-41-zr (#° 2) 3rfgrd-zrrr 2014 * 31#11* it Ilk11 33-frt:zr 	Tr44r 

T4rTr9-  ar-A 7-4 
For an an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
amount determined under Section 11 D; 

iii) 	
amount of erroneous Cenvat Credit taken; 
amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

WRT 	t)i•& 01--4--449-ur 	: 
Revision application to Government of 
TCEI- 	Q- 	1-1-Er1711W+7 	llfci 4-114-1,11 	*th. ,3c111q c-FT 34Thuftzr9-,1994 4ttlTU 	tSI H L4c4 	fl 
*TRT '94N, 1-9-44i-ur SITITTtqft{hi 411.-1q, 	 ,711.1.1 4.111 	-1kLiq1iT4, 9t cit41--110001, *.‘r Pn411 
ii'ii 7ritti / 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th Moor, Jeevan Deep Building, Parliament Street, New Delhi-
110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-358 ibid: 

• 4-11qi * RA- 	 A-, 	ITnt-11,1 	iff9;,*-1
1 
	A- 1-i-z-Rg- *1-not4-11*q 	zrr 	3F-z 

f 	
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*-ift 	1-177 	Tr• 	 * (01, zrr tcmi 	g: zIT Ii717171-  Tr Tin-  t fi t-11011 	q")'( 	Wt.  4110411 ZIT r+-2:Fr 

IterT TF 4 1TR" iicTn4-11.-1 	iti 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

1-TiTa- kcaWf 	zrr 	ftzria-  T-c 	Trr-9.* 	ut 4 	411,1 KR ler Irk.  *--4-rzr .3c,-114 	(NZ) t I-114-1f it, 
*1-1TZ7 ATST RAI 	zrr 	t.  4141 *1/ 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

q A-crr-ff zrr:a-zr9- 	tci fkzufa-  RAI Trzrr 	/ 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

(C) 

(i) 

(ii)  

(iii)  

(iv) Rfl-P4-ff .10-11q*,3c414.1 	i jrmrf-,)u 	Tfr 3A-f4-zr4 7-4 4.1;1=kftqq-rqtri91.  cl5c1imar41Titt eirTfrk 31T -91.  
Rr arrzi (arcrr9-) * 	1-4 	(9-- 41998 tr 9-RT 109 *qm P-tra-  Trt Trfruarg--4-r TrwrzrrPR-14 trz zrr q-r-‹ 4 tift-ra-  - 1, 
Tre- 
Credit of any duty allowed to be uti1i7ed towards payment of excise duty on final .products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, -1998. 

.3 4 '11-1,  ari.'47ff 	-‘1-  ~1-441 f-i1.9.411 EA-8 4, añ- 01- *-4rzr cq 	I 	qic-1-. (5rcif5t)11141t1c41,2001,*PqN 9 * at-dira 	1I17 	 , (v) - 
3rrk9r 	*3 IIT i  atrr tAA Wiff7 I 34 	-tici3iTkRT sitt-{ airkff at  "qfi-zit 	*Nrio-n 
ct 	—4 .10414 IFW 31-th-fATP,I, 1944 0-  tITTT 35-EE c-15c1 	Tii416P- E470 31-TRI3ft*Tm--zr 	rrz-  TR-6 	,Ara 	jc44  *1-  sikii 
TfiTI / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals). Rules, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-ApaI. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

(vi) 1-9-ft-q-crr 	*WFit ft-7-
i IT  a

- fhitita-,Pk7 	areo-zull- 	--r-fre.
,4

1 
1,4-1 LT,T cl 	q T 	WIT r Tr t‘s 	200/- r 	1r91i 

	
I 	qra 	(.40-1 tr,T 	tc,-1 	.441q1 t 1T 	 

1000 -/ 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac. 
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4
711 tTT i;441.11-ti Tfekl 	Tar 8-)c) (0) 	

1ft tt 	trfr 	 PI! 	 9-74TR-t713T 	' I lc V-  +di1 vtpsTrirfrzrr ,iicit t I / In case 
if the order covers various Umbers of order- in Original, fee for each 0.I.0. should be paid in the aforesaid 
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for 
each. 

(E) trzIT4RiCf4a* -tiNicizi RFT,  3Tru1zni, 1975, * 	* itT ir airtRT r 	PT9' sjirO.  :Ira ITT Raft-a.  6.50 	ilTT 
R,17ftit-6c1II 1.-11 -(t7-  I 

O• ne copy of application or 0.I.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sdhedule-I in terms of the Court Fee ActT1975, as amended. 

(F) 414-11 jca,*-41-zr 	cv+ t 	c1I4i. apfk-frzr 7z1ztrRwTur (444 f#4) Iiiuct41, 1982 4 4arra-  174 3F4 itAfkiff 	 
44Aci  	 UrR 3Trwfif-d- 14,441.1101 	/ 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) 'Rules, 1982. 

(G) ,34 3P-Therlr Vrf4Trft r  Tf17-{  .11krff 4)<;:i   If sfr r1411c14-1 Trqtrr9)-  * 	31-#9-rt ftwrtrzr 	its 
www.cbec.gov.in  ttti Wt.; I I 

e elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
iappel t may refer to the Departmental website www.thec.gov.m. 
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Appeal No. V2/297/RAJ/2009 

ORDER-IN-APPEAL- 

M/s Meena Agency Limited (formerly known as Meena Agency Pvt. Ltd), Kutch 

(hereinafter referred to as "Appellant") has filed appeal against Refund Order No. 77/2009-10 

dated 27.05.2009 (hereinafter referred to as "impugned order") passed by the Assistant 

Commissioner, erstwhile Central Excise Division, Gandhidham (hereinafter referred to as 

"adjudicating authority") : 

	

2. 	The 'facts of the case, in brief, are that the Appellant was engaged in the manufacture of 

excisable goods falling under Chapter Heading Nos. 69, 38 and 26 of the Central Excise Tariff 

Act, 1985 and was holding Central Excise Registration No. AABCM4325QXM004. The 

Appellant was availing benefit of exemption under Notification No. 39/2001-CE dated 

31.07.2001, as amended (hereinafter referred to as 'said notification'). As per scheme of the said 

Notification, exemption was granted by way of refund of Central Excise duty paid in cash 

through PLA as per prescribed rates and refund was subject to condition that the manufacturer 

has to first utilize all Cenvat credit available to them on the last day of month under 

consideration for payment of duty on goods cleared during such month and pay only the balance 

amount in cash. The said notification was subsequently amended vide Notification No. 16/2008-

CE dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered the 

method of calculation of refund by taking into consideration the duty payable on value addition 

undertaken in the manufacturing process, by fixing percentage of refund ranging from 15% to 

75% depending upon the commodity. 

	

2. 	The appellant had filed refund claims for the period from April-2008 to Feb-2009 before 

the adjudicating authority. On scrutiny of re-credit applications, it was observed by the 

sanctioning authority that, 

(i) the Appellant was eligible for exemption only at the rates prescribed vide 

Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE dated 

10.06.2008 and the Appellant was not entitled to refund of full amount paid through 

PLA. 

(ii) exemption under the said notification was available only to Central Excise Duty 

and the said notification did not cover Education Cess and Secondary & Higher 

Education Cess and hence, the appellant was .not entitled for refund of Education Cess 

and S.H.E. Cess and hence, the same is not required to be considered while working out 

eligible refund; 

(iii) As per Notification No. 37/2007 dated 17.09.2007, goods for export can only be 

cleared under LUT or bond; that the Appellant had cleared.  goods for export on payment 

. of duty from PLA which is not admissible; that refund of Rs. 11,21,270/- on this ground 

is to be deducted; 

(iv) The Appellant had defaulted in payment of duty and paid the same in subsequent 

months along with interest, but failed to pay the duty consignment wise for which he was 

liable for payment of interest amount of Rs. 2,97,232/-, which was required to be 

,•<,,,,,Ife.eo*pd from the refund amount; 
/ 

//.4' 

. ie 4;1' above observations, the adjudicating authori Yin 	 ty vide the impugned order 

nctioned  
t 	0, 

eligibrpq•efund amount of Rs. 3,84,71,233/- to the Appellant. 
• .!„rs 

.•  

t 
1:/kz.4 
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3. 	Being aggrieved, the appellant has preferred the present appeal, inter-alia, on the grounds 

that, 

(i) 	The adjudicating authority had wrongly rejected the refund of duty paid for export 

consignments as the matter was already decided in their favour with consequential relief 

by the Commissioner (Appeals), Rajkot vide OIA No. 302-304(299 to 

301)/RARCOMMR(A)/RAJ dated 24.03.2009; that the said OIA had never been disputed 

by the department and no appeal had been filed in CESTAT; 

(ii) 	"The adjudicating authority cannot ignore the decision of the Commissioner 

(Appeal); that the order of Appellate Authority is binding on the subordinate.authorities 

even in subsequent proceedings', that reliance is placed upon following judgments 

(a) Ghanshyarn Chejra Vs Cenvat Credit 1989(44)ELT 202(Cal.) 

(b)Godrej and Boyce Mfg Co Pvt Ltd Vs. UOI 1984(18)ELT 172(Bom) 

(iii) 	Instead of granting the refund in respect of disputed period, the adjudicating 

authority has further deducted their refund claim related to the month of March-2008 on 

the same identical matter and passed such highly illegal order which is liable to be 

quashed with immediate effect; grant them the refund not only for the current period but 

also for the preceding period along with interest and 'cost of this appeal; 

(iv) 	The adjudicating authority has erred in rejecting refund of Education Cess and 

SHE Cess; that as per Section 93(3) of the Finance Act, 2004 and Section 138 of the 

Finance Act, 2007, Education Cess all provisions of Central Excise Act, including those 

relating to refund, exemption will also apply to Education Cess and SHE Cess. ; that the 

contention of the department that Education cess is outside the purview of the benefit of 

the exemption notification No. 39/2001-CE dated 31.07.2001 is not tenable ; that reliance 

is placed upon following judgments 

(a) TTK LIG Ltd Vs. Cenvat credit (2006(193)ELT 169(Tri.LB) 

(b) Sun Pharmaceutical Industries Vs. CCE 2007(207)ELT 673(Tri.Del.) 

(c) Godrej Consumer Products Ltd Vs. CCE 2007(219)ELT 585(Tri.Kolkata) 

(d) Bharat Box Factory 2007(214) ELT 534 (Tn. Delhi) 

(v) The adjudicating authority had deducted refund claim by Rs. 2,97,232/- for interest on 

goods on which duty not paid consignment wise; that the unit availing benefit of 

Notification No. 39/2001-CE dated 31.07.2001 has to pay the PLA amount only to satisfy 

the procedural aspect and conditions specified the para 2A of the notification; that since 

the exempted PLA duty was paid to satisfy the condition of ParalA, it cannot be said that 

the PLA payment have to be made in accordance with Central Excise Rules; the manner 

specified in rule 8 of the Central Excise Rules will not be applicable to exempted units 

and exempted units will pay the exempted PLA amount only in terms of the para 2A of 

the notification 

(vi) If the unit delay in the amount which they have to be paid through PLA the benefit of 

the exemption under this notification will also be delayed further the impact is revenue 

neutral because of the notification 

(vii) The reliance is placed upon Pratibha Processors Vs. UOI(1988ELT12(SC) ) wherein 

it is held that interest is a mere accessory to principal and if principal is not payable 

interest is also not payable 

,,,
C 

A 	l,t40,1 ;  

v_iii)-Iiigasrd vide Circular No. 10/2006 dated 14.02.2006 has taken the same view; that if 

thre i.13e to the Government, then no compensation is required to be paid that levy 
, 	A.' •,,-- 	---,.... 	. , 

.'r"of ilA§rest\stoNhe extent of exemption shall be considered as illegal and liable to be 

'1 	 Page 4 of 8 
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is the restriction of refund/re-credit on account of duty paid from PLA in respect 
-;•\ 

exports, the Appellant's main contention is that the issue has already been 
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quashed] 

(ix) In terms of Board's clarification dated 08.08.2008 issued from F.No. 101/19/2007-

Cx.3, the Rule 8(3A) of Central Excise Rules, 2002 is not applicable in their case; 

	

5. 	The Appeal was transferred to callbook in view of pendency of appeal filed by the 

Department before the Hon'ble Tribunal against the Order-in-Appeal No. 358 to 359(325 

to 326)/RAJ/2009/Commr(A)/Raj dated 27.04.2001.9 passed by the then Commissioner 

(Appeals), Rajkot in the case of M/s. Mid India Power and Steel Limited. The said appeals 

were retrieved from callbook in view of the judgement dated 28.09.2021 passed by the 

Hon'ble Tribunal and have been taken up for disposal. 

	

5.1 	Hearing in the matter was scheduled in virtual mode on 15.09.2021, 30.09.2021 and 

08.10.2021 and communicated to the Appellant by Speed Post at the address mentioned in appeal 

memorandum. However, no consent was received from the Appellant nor any request for 

adjournment was received. I, therefore, take up the appeals for decision on merits on the basis of 

available records and grounds raised in Appeal Memorandum. 

	

6. 	I have carefully gone through the facts of the case, impugned order and submissions 

made by the appellant in appeal memoranda. The issues to be decided in the present appeals are 

whether, 

(i) The appellant is eligible for refund of duty paid from PLA, under Notification No. 

39/2001-CE dated 31.07.2001 in respect of goods/cleared for export on payment of duty? 

(ii) The appellant is eligible for refund of Education Cess and Secondary & Higher 

Education Cess under the provisions of the Notification No. 39/2001-CE dated 

_ 
	 31.07.2001, as amended? 

(3) 	The appellant is liable for payment of interest for not paying duty consignment 

wise in terms of Rule 8 of the Central Excise Rules, 2002? 

	

7. 	On perusal of the records, I find that the Appellant was availing the benefit of area-based 

Exemption Notification No. 39/2001-CE dated 31.7.2001, as amended. As per schemeiof the said 

Notification, exemption was granted by way of refund of Central Excise duty paid in cash 

through PLA as per rates prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and 

Notification No. 33/2008-CE dated 10.06.2008 prevalent 
,
at the relevant time. The appellant had 

filed refund applications for the period from April-2008 to February-2009 for refund of Central 

Excise Duty, Education Cess and Secondary and Higher Education Cess paid from PIA on 

c--14..:•a.ranco of finished goods manufa.ctured by them. The adjudicating authority, after 

determination, partially restricted the refund amount and ordered for its recovery vide the 

impugned order on various counts mentioned in the impugned order. 
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decided in their favor vide,  Order-in-Appeal No. 	No. .302-304(299 to 

301)/RANCOMMR(A)/RAJ dated 24.03.2009. I find that the then Commissioner (Appeals), 

Rajkot at Para-9 of the above 01A has observed as under:- 

1 find that in the present case the goods manzffactured by the Appellants who are availing 

the exemption under the said Notification and the same have been exported by the Merchant 

Exporter.' In such a situation, the manufacturer could have cleared the goods under Bond or 

CT-1 Bond given by their Merchant Exporters to whom they have supplied the goods for 

exports. However, in absence of either of the Bonds, the goods are cleared on payment of 

duty from PLA, as submitted by the Appellants. Further, on going through copies • of ARE-1 

submitted by them, it transpires that they have not claimed any rebate on the goods 

exported vide the respective ARE-1 even though the duty has been paid in PLA. Even if they 

had filed rebate claim, in this situation the Appellants cannot claim rebate of duty on 

exported goods as per Notification 37/2007-CE (Ni) dated 17.09.2007. But the Lower 

Authority rejecting the Appellant's refUnd claim of the duty paid on these exported goods 

under the Notification No. 39/2001-(T dated 31.07.2001 will amount to denial of the Area 

based exemption benefit to the Appellants in the first instance itself. The refimd of duty paid 

fron PLA on goods exported shout& have been granted under the said Notification, in 

absence of rebate facility in terms of the Notification 37/2007-CE (NT) dated 17.09.2007. 

Accordingly, 1 hold that the Appellants are eligible for refimd on the said goods under the 

Notification No. 39/2001-CE dated 31.07.2001 and Lower Authority's order is liable to be 

set aside. 

I also find that the above OIA has been accepted by the department. 

7.2 	I find that identical view was taken by the then Commissioner (Appeals), while passing 

01A No. 358 to 359(325 to 326)/Raj/2009/Commr(A)/Raj dated 27.04.2009 in the case of M/s. 

Mid India Power and Steel Limited. However, the abc;ve OIA was not accepted by the 

department and an appeal was filed before the Hon'ble Tribunal. The Hon'ble Tribunal vide 

Final Order No. A/12414/2021 dated 28.09.2021 has disposed off the appeal filed by the 

department with following observations: 

3. We have carefully considered the submission made by both the sides and perused the 

records. We find as per the amendment notification no. 37/07 CE. N. T. dated 17.09.2007, 

respondent is clearly ineligible for rebate under Rule 18 in respect of exports from their unit 

which is under area-based exemption. This issue has been settled in the case of .  Welspun 

Corporation Lid (supra). .Accordingly, the finding given by the learned Commissioner 

(Appeals) is not correct. Respondent is not entitled for rebate. Accordingly, the impugned 

order is modified to this extent. The matter is remanded to Adjudicating Authority to pass an 

order afresh in the light of amendment notification as well as the Hon'ble Gujarat High 

Court's decision in the case of Welspun Corporation Ltd. Appeal ('supra, is disposed of by 

way of remand to the Adjudicating Authority. CO also stands disposed off 

The HQD.hk. Tribunal being high & Appellate Authority .than Commissioner (Appeal), their 
(101- 
d giprrir and required to be followed unreservedly as held by the Hon'ble Supreme 
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Court in the case of UOI Vs. Kamlakshi Finance Corporation Ltd. 1991 (55) E.L.T. 433 (S.C.). 

Accordingly, I find it fit to remand the present appeal to extent of refund of Rs. 11,21,270/-

(pertaining to the duty paid from PLA in respect of goods exported), to the adjudicating authority 

with a direction to decide the eligibility of the refund in terms of the Hon'ble CESTAT's Order 

dated 28.9.2021 supra. 

• 

8. 	As regards the second issue, I find that the sanctioning authority had sanctioned refund 

of Central Excise duty under Notification No. 39/2001-CE dated 31.7.2001, as amended, but had 

not sanctioned refund of Education Cess and Secondary & Higher Education Cess on the ground 

that exemption under the said notification was available only to Central Excise Duty and the said 

notification did not cover Education Cess and Secondary & Higher Education Cess and hence, 

the appellant was not entitled for refund of Education Cess and S.H.E Cess. On the other hand, 

the Appellant has pleaded that as per Section 93(3) of the Finance Act, 2004 and Section 138 of 

the Finance Act, 2007, all provisions of Central Excise Act,. including those relating to refund, 

exemption will also apply to Education Cess and SHE Cess; that the impugned order rejecting 

re-credit of Education Cess and SHE Cess is not legal and sustainable and liable to be set aside. 

The Appellant also relied various judgments to support their contention. 

8.1 	I find that issue regarding refund of Education Cess and Secondary and Higher•Education 

Cess in the subject matter is no longer res integra and stand decided by the Hon'ble Supreme 

Court in the case of Unicorn Industries reported at 2019 (370) ELT 3 (SC), wherein it has been 

held that, 

"40. NotifiCation dated 9-9-2003 issued in the present case makes it clear that 

exemption was granted under Section 5A of the Act of 1944, concerning additional 

duties under the Act of 1957 and additional duties of excise under the Act of 1978. It 

was questioned on the ground that it provided for limited exemption only under the 

Acts referred to therein. There is no reference to the Finance Act, 2001 by which 

NCCD was imposed, and the Finance Acts of 2004 and 2007 were not in vogue. The 

notification was questioned on the ground that it should have included other duties 

also. The notification could not have contemplated the inclusion of education cess and 

secondary and higher education cess imposed by the Finance Acts of 2004 and 2007 in 

the nature of the duty of excise. The duty on NCCD, education cess and secondary and 

higher education cess are in the nature of additional excise duty and it would not 

mean that exemption notification dated 9-9-2003 covers them particularly when there 

is no reference to the notification issued under the Finance Act, 2001. There was no 

question of granting exemption related to cess was not in vogue at the relevant time 

imposed later on vide Section 91 of the Act of 2004 and Section 126 of the Act of 2007. 

• The provisions of Act of 1944 and the Rules made` thereunder shall be applicable to 

refund, and the exemption is only a reference to the source of power to exempt the 

NCCD, education cess, secondary and higher education cess. A notification has to he 

issued for providing exemption under the said source of power. In the absence of a 

notification containing an exemption to such . additional duties in the nature of 

education cess and secondary and higher education cess, they cannot be said to have 

been exempted. The High Court was right in relying upon the decision qf three-Judge 

Benctz -of this Court in Modi Rubber Limited (supra), which has been followed by 

ah6ther:elzrk-Judge Bench of this Court in Rita Textiles Private Limited (supra). " 
„ 

Tn  
N 

view °Old above, I hold that the appellant is not eligible for refund of Education Cess 
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and Secondary & Higher Education Cess and, hence, I, uphold the impugned order to that extent. 

9. 	As regards third issue, the Appellant has referred Board's Circular issued from F. No. 

101/19/2007-CX.3 dated 08.08.2008 to support their contention. I find that Board vide this 

circular has clarified that the provisions of Rule 8(3A) of the Central Excise Rules, 2002 would 

not apply in case of manufacturers located in the areas of Kutch , J & K, Sikkim and NE region. 

In view of above clarification by Board, I find that provisions of Rule 8(3A) requiring payment 

of excise duty for each consignment at the time removal, without utilizing the CENVAT credit till 

the date the ass-essee pay the outstanding amount including interest thereon, would not apply in 

Appellant's case. Hence, I find that the Appellant was not required to pay interest for non-

payment of excise duty consignment wise and accordingly amount of interest deducted by the 

adjudicating authority is required to he refunded to them. 

10. 	In view of above, I pass the order as per details given below: 

(1) I set aside the impugned order so -far as same relates to refund of Rs. 11,21,270/- and 

direct to decide the eligibility in terms of findings and directions at Para 7.2 above; 

(2) I uphold the impugned order so far as same relates to rejection of refund of Education 

cess and Higher Education cess; 

(3) 1 set aside the impugned order so .far as same relates to deducting interest on account of 

Rule 8(3A) of the Central Excise Rules, 2002 from the eligible refund amount; 

11. 	aiflicici1 RI(-04 .R1 	311-110 bt rftcrd-RT W[)-T ff(1-4111- fh1T ,YI Icittl 

11. 	The appeal filed by the Appellant is disposed off as above. 

Attested 

(Ketansave) 

Superintendent (Appeals) 

By R.P.A.D.  

To 

M/s Meena Agency Limited (formerly known as 

Meena Agency Pvt. Ltd), 

Survey No. 548-552/2, National Highway No. 15, 

Near Samakhiyali , 	Lakadia-Kutch. 

,APirofzi :- 

1) T aur, 	-cr-4 A-a-t ci-) 	t7--e,ctzr 	, T-Rld 	3T6TM4R (11 	 

2) 3I1Rp, 	#ar (4-) 74- IlT dc,IN 7ff, JTMTWilf alTrTUTT, Tritqrff 	31P- 1 	10 	 

3) •kivict-) 3-Trzs-th-, 4T?1 7-4 

—z1) lIbTfl 

d.) .„ 
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