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Appeal No: V2/04/GDM/ 2021

M/s. Jay Ambica Exim, Gandhidham (hereinafter referred to as “Appellant™) has
. filed Appeal No. V2/4/GDM/2021 against Order-in-Original No. 11/GST/AC/2020-21
dated 30.09.2020 (hereinafier referred to as ‘impugned order’) passed by the Assistant
Commissioner, Central GST, Urban Division Gandhidham (Kutch) (hereinafter referred 1o

as ‘adjudicating authority”). .

2. The facts of the case, in briel, are that thﬁﬁppellant was engaged in providing various
services viz. Cargo Handling service, Transportation of Goods by Road, Supply ol Tangible
Goods service etc. alm:l was having Service Tax Registration No. AAFEFI5677JST001.
Investigation carried out by the Preventive Wing. erstwhile Central Excise, Gandhidham
revealed that the Appellant had provided various taxable services and collected service tax
from their clients but did not deposit the same in Government exchequer. On the basis of the
investigation, a Show Cause Notice dated 22.10.2013 covering the period from F.Y. 2008-
09 to F.Y. 2012-13 involving an amount of Rs. 9.55.68,266/- was issued to the Appellant.
For the subsequent period i.e., for the period from F.Y. 2013-14 to F.Y. 2016-17, the
information / dm:mﬁmts were called for from the Appellant and on the hﬂhl'i:i of the
information/ dncumcntsl provided, the subsequent SCNs were issued and adjudicated by the

adjudicating authority concerned. The details of the SCNs and adjudication orders issued 1o

the Appellant are as under:-

Sr.No. | Show Cause Notice No. with Date | Issued by Period | Order-in-Original No
and Amount (Rs.) involved

01 V.ST/AR-1-Gandhidham Commissioner | 2008-09 | V.5T/15-252/Adj/2013
259/Commr. /2013 Dated to 2012- '
22.10.2013 Rs. 9,55,68.,266/- 13 s

02 V.ST/AR-I-Gandhidham Commissioner | 2013-14 | V.ST/15-65/Adj/2014-

—~ [TCommr./2013 Dated 13.04.2015 = 15
' Rs. 1,37.66,139 =

03 V.ST/STR-I- Commissioner | 2014-15 | V.ST/15-
GIM/Commi/165/2015-16  dated 180/Adj/2015-16
18.03.2016
Rs. 1,55.01.719

04 V.ST/STR-I- Joint 2015-16 | 09 & 10/JC/2018-19
GND/DIVGIM/ILCommr./32/2016- | Commissioner
17 dated 30.03.2017
Rs. 1,59.78.671

05 J.Commr-JH/03/2018-19 dated | Joim 2016-17
30.04.2018 . Commissioner
Rs. 1.65.43.324

2.1 For the period of 2017-18 (01.04.2017 to 30.06.2017) details were obtained from the
Appellant and a Show Cause Notice No. IV/19-03/GIMUrban/Adj/19-20 dated 12.04.2019
was issued to the Appellant. The Show Cause Notice was adjudicated vide impugned order
wherein the demand of service tax amount of Rs. 41,21,010/- was confirmed along with

interest, late fee under Section 70 and imposition of penalty under Sections 76 & 77 of the
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Appeal No: V2/04/GDM/ 2021

Finance Act, 1994 .

-
=

Being aggrieved, the Appellant preferred the present appeal contending, infer-alia,

as under:

(i)

(11)

(ii)

(iv)

(v)

(vi)

" They had paid service tax along with interest and filed ST-3 returns before issuance

of Show Cause Notice and hence, their case is covered by provisions contained in
Section 73(3) of the Act and under the circumstances, Show Cause Notice itself was
not required to be issued by the adjudicating authority;

The liability ascertained by the Appellant as well as the central excise officer for the
period April-2017 to June-2017 is as under:

Service Tax payable, as ascertained by the Appellant

Nature of Service Amount of Service Tax (April-17 to June-17)
BSS 642562

CHS 731118

STG 788710

TOTAL 2162390

Service Tax payable, as ascertained by the adjudicating authority

Income on | Amount  of | Gross income | Service tax | Difference of
which service | service tax |as per ST-3 | paidas per ST- | service  tax
tax is required | charge at the | Return((Rs.) | 3 returns((Rs.) | payable ({Rs.)
to be paid | applicable
((Rs.) rate((Rs.) _
41889329 6283400 14415888 2162390 4121010

They had made payment of service tax of Rs, 21,62,390/- as on 21.05.2018 and filed
ST-3 returns accordingly:

The amount payable was ascertained by the central excise officer during their visit
in March-2017 on the basis of documents like ST-3 returns, balance Sheet, 26AS and
other documents furnished by them; that partner of the Appellant in his statement
had stated that due to non-receipt of the fund there was delay in the payment of
.*;;:wicr: lax; .
The present case is fully covered by the provisions of sub-section 3 of the section 73
and the adjudicating authority was not required to-be issued,

They rely upon following case laws in support of their contention:

(a) Onward E-Services Ltd — 2019 (21) GSTL 167
(b) Thyssenkrupp Electrical Steel India Pvt Lid — 2016 (45) STR 99
(c) Bhoruka Aluminum Ltd —2017 (51) STR 418
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Appeal No: VZ/04/G0M/ 2021

(vii)  Interest and penalty under section 77 is also not imposable as the demand is not legal
and liable to be set aside

(viii) The issue involved in the appeal is of interpretation of Notification hence penalties

under section 77 and 78 under the Act may be waived;

4. Personal hearing was conducted in virtual mode through video conferencing on
27.08.2021. Shri Sudhir Kumar Maheshwari, C.A., appeared on behalf of the Appellant. He
stated that he had paid tax on all services except transportation on which service receiver has
paid service tax under reverse charge. He re-iterated submission made in appeal

memorandum and written submission made during personal hearing.

5. I have carefully gone through the facts of the case, the impugned order, the Appeal
Memorandum and oral submissions made and documents furnished at the time of hearing.
The issue to be decided in the case is whether the impugned order confirming service tax
demand of Rs. 41,21,010/- under Section 73(1) D.f the Act, along with interest under Section
75 and imposing penalty under Sections 76 and late fee under section 70 of the Act is correct,

legal and proper or not.

6. Ongoing thr-:}ugh the records, 1 find that there are certain factual inconsistencies in

the impugned order and appeal-memorandum filed by the Appellant.

For example: -
(1) The Appellant at para-A(iv) of his submission has referred to the visit of central
excise officer in March-2017 and statement given by their partner, whereas. no such visit
or statement is mentioned in the impugned order:
(2) The Appellant at para-A(vi) has stated that tax liability ascertained by the central
excise officer and as ascertained by him were equal, therefore, central excise olficer
raised no objection in respect of liability. There is no such reference in the impugned
order.
(3) The Appellant at para D3 has requested for waiver of penalty under section 77 and
78 of the Act, whereas, no penalty under section 78 of the Act has been imposed upon
the Appellant. '

6.1 | find that the Appellant at the time of personal hearing claimed that he had paid
service tax on all services except transportation on which service receiver has paid service
tax under reverse charge. In support of his claim. the Appellant has furnished Transport
Income ledger, certificates from some of the service receivers, sample invoices etc. 1 find
that these documents are insufficient to arrive at any conclusion, as crucial documents like

consignmeni notes. contracts entered into between the service provider and service receiver.

if any, have not been furnished. In any case this aspect requires factual verification which is

not possible at Appellate stage. Further 1 also find that the adjudicating authority in the
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Appeal No: V2/04/GDM/ 2021

impugned order has also expressed that the Appellant had not filed any reply to the Show
Cause Notice nor attended the personal hearing. As a result, it appears that the adjudicating
authority was compelled to decide the matter considering the reply filed by the Appellant in
response to an earlier Show Cause Notice. Thus, I find that the adjudicating authority did
not have sufficient documentary evidences before him to decide the matter judiciously.
Moreover, since the appellant has made contention of payment of tax under reverse charge
in appeal, in the interest of natural justice, the appellant should be given an opportunity to
establish their claim before the adjudicating authornty.

T In view of the above findings, I am of the opinion that matter necessitates fresh
consideration by the adjudicating authority. Accordingly, | set aside the impugned order and
remand the matter to the adjudicating authority to decide the matter alresh. The Appellant iE‘:
also directed to furnish all the documents desired by the adjudicating authority and cooperate
in the adjudication process. Needless to mention that principles of natural justice should be
adhered to while passing de novo order,

8. I set aside the impugned order and dispose the appeal by way of remand to the
adjudicating authority.

9, spfrerrel gr = o ol ardre & Froem 3wl afs & e e 2 )

9. The appeal filed by the Appellant is disposed off as above.
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