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Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkot. 
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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 

/ GST, Rajkot / Jamnagar / Gandhidham : 

arrit9-waThinciNci 71* 	7-4 'TUT /Name & Address of the Appellant/Respondent:- 

M/s. Jay Ambica Exim Plot No. 43,44,45,DC-2, Near Hotel Empier, Gandhidham-Kutch-370201, 

	

30-ormil-91 	 qt,iP 	 / mf4*-4:u. T*71,11-T aff '41444. TT 41.1,11 41/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

411441T-47 	\icLIN 9e,F*T.TA 4)elleb4. 3151#171.  et4144117-14*51-1---  al‘41,1, *,-4171. 	sa,et,  31:N1.1)-43 ,1944 	tl-FT 35B t aralrff 
u* 1i arRP-tp:r, 1994 Q-  um-  86 k   q-r TT-+-cft t: I/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) cofT.mui 	 Tmrk-a-  9.41- 	 +114-ti RFT', *-4171-  \ictl 1 qe1 qks'eb 	arifrWrzr ,-;74-P4-ft*Tur 7ft fk4ur 	 kFT. 	2, 
atFe*.  	f,41, tt3iiflwftr.F,i/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Purarn, New 
Delhi in all matters relating to classification and valuation. 

(ii) '41-2-,4q 1(a) # lot v, Tru, 31**t * 	41:r iTft 3P11-4 	 \ic1-11 PsFr TrA 	alifie414.1 7zirtITR*Tur 
trrviT it-4174- tillt-wr„tazr TT, q-Ermit w 317:Tr1f345_44q111q 	 Airfl 9-ftgi/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-380016in. case of appeals other than as mentioned in para- 1(a) above 

3Pft4Izr .-41144 t-R-+-Tur * TP:rff wirff sw-T6 et) 	Pr 	14 RFT (3Pft7.)-F4q 4-iiic41, 2001, * F47-f-zr 6 * atal7 fklift 
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Trzrr TrT-9-r, 1T5TT4 	(1- R4 71' 	TT-r,5 cii(4 	T50 cil(q 	'a-T. 3PM 50 ci tig  	3TRT 	1,000/- 	 5,000/- 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate, in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be 
accompanied 	by 	a fee 	of Rs. 	1,000 / - 	Rs.5000 / -, 	Rs. 10 ,000 / - 	where 	amount 	of 
dutydeman.d/interest/penalty/refund is Lipto. 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form 
of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank. of the place 
where the bench of any nominated public sector bank of the _place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/- 

311Th:417 74174TRITTur * TITIV 	affklWzrzr,1994 	UM' 86(1) *31-a-kr 4-4r-477 44-11141, 1994, * ni-14r 9(1) * cizo 
1=491-1-N.  :1'41 S.T.-5 	 0- 7-3TT 	fr To- ma* TEPTIT),  30,'RT * f:24F4' 31117 744141 t, 	 t41ici 4 
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•,-71T7ITRY-47-47nT FtRTTUT RUCT 0", I T.-171-ff 31ft9T 	aitti c 11!. 3T ft 4- 14.-q 	TIM 500/-  	 it 

coo-it 5 tit 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed 
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be 

'aGeompanied by a copy of the order appealed against (one of which shall be certified copy) and should be 
ailEtlOivipanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded Z6 penalty levied of 

,,,-------R*EZ.57
.
1.,:alc.hs or less, Rs.5000/- where the, amount of service_ tax, & interest demanded k penalty levied ip more 

W an five lakhs but not exceeding Rs. Pay Lakhs, Rs. 10,000/ where the amount ot service tax & interest 
deriia4cled 8z, penalty levied is more than. fifty Lakhs rupees, in the form of crossed bank draft in favour of the 
Assi$tarft Registrar of the bench of nominated Public Fector Bank of the place where the bench of Tribunal is 
situated.' / Application made for grant of stay shall be accompanied by a fee of Rs 500/ 
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fi 31-ftftzPT,1994 	trrcr 86 Q*7:1-triTiall (2) 74 (2A)* ataft 	tt Trft arftm-, i;alcof Pqiialvfl, 1994, * Pi 	9(2) Tr.-4 

9(2A) *ci 	i1ftr 'i't S.T.-7 A- Q" WTI-keit t 	 IT21- 31115; *4171- 	i tq 	421-4T 81175' (aPitff), *-41zl" .ir-114 RFT 1-T.T 

wrIta-  arrtRT t rfi1 *iclu 	(.114 T.T.w srft :11-1 	4rfe.7.) atIT 3l19 tzr ti51,44, arrilw 3rgq-1 	*-4rTr .10-1 lc 7-0 
Q31-frOtTr.-41-TrrruwKiTr*rs •arr-4-<4 	ciA; 	WRrIt44-r4 alTkRT *1-  srft TIPT 4 ticiu .4)41 	1.11 / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Comrnissionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 
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Tam- allf VA** c1119-# tkl/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
amount determined under Section 11 D; 

n)  amount of erroneous Cenvat Credit taken; 
amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (Na.2) Act, 2014. 

ITf *KIIK1 ,iiuu 	ql : 
Revision application to Government of India: 

aiTkRT*1. 1.014,11171f4TT 	1Rci 4-114.Q 4, *-erTi-  \INK R,ff 31f4ftzrg,1994 lttim 35EE *511171.9i7T* atalf-daNT fiRd, 
111-cd 	 iptte.ur 31T-4-4-4 twit F49.  41 	(mt-,4 Iiii, 4141 	j1i , Agri frcr w, iti< Tat ir it4)--110001, *-sr Rqi 
wr9-r wIt-71 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Ministry of Finance Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T under Section 35F,E of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section 11) of Section-35B ibid: 

grkwrq- 471-4.41qvill*tii9; 	* -1-79- TrrrWlaixT- rcr.Rwal zrrftT 
1-4.01RT ItTRIR" 	 tiR414-11 * 	 AT I (-II 	lfi zit 1,171714 VrITMT:Itit-chtul 	 chlt(11:1 7T RA 
ittr( TF Tam.* vttil * 	.14i/ 
In case of any loss of goods, where the loss occurs in transit from. a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) *416_1-4.411-T. Trr a4 qqici w“t -irr9-* 	.14,;pi-ww*Trrff .ER.  wet Trt*--4tTr  	d) 
1•11-r-ca-*Awfoll- T-T. Trral.Q- PqIciQI.Trfrti/ 

In. case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
rmAterial used in the manufacture of the goods which are exported to any country or territory outside India. 

(iii) qR WIN R„ff ialvdT9- 1.4, 	̀gm 'W,;111`1ziTLITZT-41Trff WM' 	I 'Tzrr tl / 
In case oi goods exportea outside India export to Nepal or Bhutan, without payment of duty. 

(iv) /f4fs -a*.ic,ii< .* \icmiq-1 317  	"Tff alf4f4,171-74 	fdR,Avralrr91-* 	 frrfrft iir 
311,1W (37117) gi m 	 (9'e 2),1998 	tiM 109 * 	*:t 	Tithgtar41-41' 	q rid trt-zIT Wk.  A' trItta' fd,n, 

tli 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

,34( 	e 7m-zit Ntrq- tit2441 EA-8 4-, RI- Q*414 ,iCH141 j7(arift-ff)1q41NK41,2001,* ndii 9 *8177tu 	t, Tfr 
81TtRT* 	qui *3 117 * atalft  	 air4-4R. *Tfrif TO" alTtRT 311#9' 31TWRT Ii1t311=d7rt ticvA *I• 	iifl ti 	 

tl-  	RFT alfed71T, 1944 *1'1TU35-EEici 	Rtilfld RFT' RI-  414144411 .*Trr -Tr 	'TT TR-6 At 7ft tiou tIVft 
.rI/ 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central xcise 
(Appeals) Rures, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the OM and Order-In-Aleal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescn ed under Section 35- 
EE of CEA,. 1944, under Major Head of Account. 	 • 

(vi) 	 V •g-i-ttqur 404-4* Trrtr 	 Qt 31 	411,  -4-rirTftQ 	11 W:  
qt- iivISITt-Tr7WWPRW a- rffull-Vr- qT 	200/- TT IFTUT9' lob 77 3117 zi1 iciiiTT1T 	ci tc`.1 474T4T t ft 	 

1000 -/ Tr-d-R RAI wr7i 
The revision apOcation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and -Rs. 1000/- where the amount involved is more than Rupees One Lac. 
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iil- Q- PtoitittwfTrAm 	 %---st.t-w 	,i   Arrftrzr*“..w Q.7-w 31T-4-49- 14041 	t- I / In case 
if the order covers various umbers of order- in Original, fee for each 	should be paid in the aforesaid 
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptona work if excising Rs. 1 lakh fee of Rs. 100/- for 
each. 

zrtmtRlIfuff 	Rid 	diRinqii, 1975, * alTrAt-I 	iiairbt 	TzTTIW 31T -RT t r1 ITT qt,1 	RI 6.50 vTir TT 

:il1qiiq Rsrfelt-e97Trilli 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating_ authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act1975, as amended. 

RFW, *--4r4 .icHt<lL 	T1A Acticr. di4.1,1144 11.4rf4.-qq-nt (wrk f4f4) nqiii.141, 1982 4 gild 74 it 
1- ci 4,4; 	arrwliful-4.,41 %Aim I / 

Attention is also invited to the rules coveririg these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

31.11-41-4 iiP1suiLl„Q‘ at.dirq.  cot.; 4 ticact 0/41,-Ich, RFla.  47* .1411111 MAW-4 	qt.;, 3T419Tff Rii41ti 
ec.gov.in  ATI 	I 
laborate„ detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
may refer to the Departmental website www.Obec.govan. 
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Appeal No: V2/04/GDM/2021 

ORDER-1N-APPEAL  

M/s. Jay Ambica Exim, Gandhidham (hereinafter referred to as "Appellant") has 

filed Appeal No. VV4/GDM/2021 against Order-in-Original No. 11/GST/AC/2020-21 

dated 30.09.2020 (hereinafter referred to as 'impugned order') passed by the Assistant 

Commissioner, Central Q-ST, Urban Division Gandhidham (Kutch) (hereinafter referred to 

as 'adjudicating authority'). 

2. 	The facts of the case, in brief, are that the Appellant was engaged in providing various 

services viz. Cargo Handling service, Transportation of Goods by Road, Supply of Tangible 

Goods service etc. and was having Service Tax Registration No. AAEFJ5677JST001. 

Investigation carried out by the Preventive Wing, erstwhile. Central Excise, Gandhidham 

revealed that the Appellant had provided various taxable services and collected service tax 

from their clients but did not deposit the same in Government.  exchequer. On the basis of the 

investigation, a Show Cause Notice dated 22.10.2013 covering the period from F.Y. 2008-

09 to F.Y. 2012-13 involving an amount of Rs. 9,55,68,266/- was issued to the Appellant. 

For the subsequent period i.e., for the period from F.Y. 2013-14 to F.Y. 2016-17, the 

information / documents were called for from the Appellant and on the basis of the 

information/ documents provided, the subsequent SCNs were issued and adjudicated by the 

.adjudicating authority concerned. The details of the. SCNs and adjudication orders issued to 

the Appellant are as under:- 

Sr.No. Show Cause Notice No. with Date 
and Amount (Rs.) 

Issued by Period 
involved 

Order-in-Original No 

01 

. 

V.ST/AR-I-Gandhidham 
/259/Commr. 	/2013 	Dated 
22.10.2013 Rs. 9,55,68,266/- 

Commissioner 2008-09 
to 2012-
13 

V.ST/15-252/Adj/2013 

02 

• 

V.ST/AR-I-Gandhidham 
/70/Commr./2013 Dated 13.04.2015 
Rs. 1,37,66,139 

Commissioner 

c. 

2013-14 V.ST/15-65/Adj/2014-
15 

03 V.ST/STRA-  
GIM/Commr/165/2015-16 	dated 
18.03.2016 
Rs. 1,55,01,719 

Commissioner 2014-15 V.ST/15- 
180/Adj/2015-16 

04 V.ST/STR-1- 
GND/DIVGIM/R.Commr./32/2016- 
17 dated 30.03.2017 
Rs. 1,59,78,671 

Joint 
Comm issioner 

2015-16 09 & 10/1C/2018-19 

la 

05 Jt.Commr-JH/03/2018-19 	dated 
30.04.2018 	• 	 . 
Rs: 1,65,43,324 

Joint 
Commissioner 

2016-17 

2.1 	For the period.of 2017-18 (01.04.2017 to 30.06.2017) details were obtained from the 

Appellant and a Show Cause Notice No. IV/19.-03/GIMUrban/Adj/19-20 dated 12.04.2019 

was issued to the Appellant. The Show Cause Notice was adjudicated vide impugned order 

wherein the demand of service tax amount of Rs. 41,21,010/- was confirmed along with 

interest, late fee under Section 70 and imposition of penalty under Sections 76 & 77 of the 
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Appeal No: V2/04/GDM/ 202i 

Finance Act, 1994 . 

3. 	Being aggrieved., the Appellant preferred the present appeal contending, inier-cdia, 

as under: 

(i) They had paid service tax along with 'interest and filed ST-3 returns before issuance 

of Show Cause Notice and hence, their case is covered by provisions contained in 

Section 73(3) of the Act and under the circumstances, Show Cause Notice itself was 

not required to be issued by the adjudicating authority; 

(ii) The liability ascertained by the Appellant as well as the central excise officer for the 

period April-2017 to June-2017 is as under: 

Service Tax payable, as ascertained by the Appellant 

Nature of Service Amount of Service Tax April-17 to June-17) 
BSS 642562 

CHS 731118 

STG 788710 

TOTAL 2162390 

Service Tax payable, as ascertained by the adjudicating authority 

Income 	• on 
which service 

tax is required 

to 	be 	paid 

((Rs.) 

Amount 	of 
service 	tax 
charge at the 

applicable 

rate((Rs.) 

Gross income 
as 	per 	ST-3 

Retum((Rs.) 

Service 	tax 
paid as per ST- 
3 returns((Rs.) 

Difference of 
service 	tax 
payable ((Rs.) 

41889329 6283400 14415888 2162390 4121010 

(ii) 	They had made payment of service tax of Rs. 21,62,390/- as on 21.05.2018 and filed 

ST-3 returns accordingly; 

(iv) The amount payable was ascertained by the central excise officer during their visit 

in March-2017 on the basis of documents like ST-3 returns, balance Sheet, 26AS and 

other documents furnished by them; that partner.  of the Appellant in his statement 

had stated that due to non-receipt of the fund there was delay in the payment of 

service tax; 

(v) The present case is fully covered by the provisions of sub-section 3 of the section 73 

and the adjudicating authority was not required to be issued; 

(vi) They rely upon following case laws in support of their contention: 

(a) Onward E-Services Ltd — 2019 (21) GSTL 167 

(b) Thyssenkrupp Electrical Steel India Pvt Ltd — 2016 (45) STR 99 

(c) Bhoruka Aluminum Ltd —2017 (51) STR 418 
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Appeal No: V2/0/1/GDM/2021 

(vii) Interest and penalty under section 77 is also not imposable as the demand is not legal 

and liable to be set aside 

(viii) The issue involved in the appeal is of interpretation of Notification hence penalties 

under section 77 and 78 under the Act may be waived; 

4. 	PersOnal hearing was conducted in virtual mode through video conferencing on 

27.08.2021. Shri Sudhir Kumar Maheshwari, CA., appeared on behalf of the Appellant. He 

stated that he had paid tax on all services except transportation on which service receiver has 

paid service tax under reverse charge. He re-iterated submission made in appeal 

memorandum and written submission made during personal hearing. 

.5. 	. I have carefully gone through the facts of the case, the impugned order, the Appeal 

Memorandum and oral submissions made and documents furnished at the time of hearing. 

The issue to be decided in the case is whether the impugned order confirming service tax 

demand. of Rs. 41,21,010/- under Section 73(1) of the Act, along with interest under Section 

75 and imposing penalty under Sections 76 and late fee under section 70 of the Act is correct, 

legal and proper or not. 

6. 	Ongoing through the records, I find that there are certain factual inconsistencies in 

the impugned order and appeal-memorandum filed by the Appellant. 

For example: - 

(1) The Appellant at para-A(iv) of his submission has referred to the visit of central 

excise officer in March-2017 and statement given by their partner, whereas, no such visit 

or statement is mentioned in the impugned order; 

(2) The Appellant at para-A(vi) has stated that tax liability ascertained ,by the central 

excise officer and .as ascertained by him were (equal, therefore, central excise officer 

raised no objection in respect of liability. There is no such reference in the impugned 

order. 	• 

(3) The Appellant at para D3 has requested for waiver of penalty under section 77 and 

78 of the Act, whereas, no penalty under section 78 of the Act has been imposed upon 

the Appellant. 

6.1 	I find that the Appellant at the time of personal hearing claimed that he had paid 

service tax on all services except transportation on which service receiver has paid service 

tax under reverse charge. In support of his claim, the Appellant has furnished Transport 

Income ledger, certificates from some of the service receivers, sample invoices etc. I find 

that these documents are insufficient to arrive at any conclusion, as crucial documents like 

consignment notes, co' ntracts entered into between the service provider and service receiver 

if any, have not been furnished. In any case this aspect requires factual verification which is 

not possible at Appellate stage. Further I also find that the adjudicating authority in the 
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Appeal No: V2/04/GDM/2021 

impugned order has also expressed that the Appellant had not filed any reply to the Show 

Cause Notice nor attended the personal hearing. As a result, it appears that the adjudicating 

authority was compelled to decide the matter considering the reply filed by the Appellant in 

response to an earlier Show Cause Notice. Thus, I find that the adjudicating authority did 

not have sufficient documentary evidences before him to decide the matter judiciously. 

Moreover, since the appellant has made contention of payment of tax under reverse charge 

in appeal, in the interest of natural justice, the appellant should be given an opportunity to 

establish their claim before the adjudicating authority. 

7. In view of the above findings, I am of the opinion that matter necessitates fresh 

consideration by the adjudicating authority. Accordingly, I set aside the impugned order and 

remand the matter to the adjudicating authority to decide the matter afresh. The Appellant is 

also directed to furnish all the documents desired by the adjudicating authority and cooperate 

in the adjudication process. Needless to mention that principles. of natural justice should be 

adhered to while passing de novo order. 

8. I set aside the impugned' order and dispose the appeal by way of remand to the 

adjudicating authority. 

9. 3-14101-K-11 .gru <1,3.i 	3.TRITq fT4cruu 71-1.1th c-1,6 -c‘,11# 

The appeal filed by the Appellant is disposed off as above. 

. cco 
esh Kumar) 

Commissioner (Appeals) 

\*-1 s3-111-o-cb-r 

;•-it* 43-45, 

6)dc-1  	Lif#, 

t`t`elT4 - 

By RPAD 

To 

M/s. Jay Ambica Exim, 

PlOt No. 43-45, DC-2, 

Near Hotel Empire, 

Gandhidham (Kutch).  

1) yeti3iTi , akl 74 	at 	74 *41-- 	%C`ch, TjqRld 	a-T6TRKR I•711-1c1110 	 

2) a-T7T„ ,u1i 	ii%ttt t;g1-4 30-114 4stc'eh, Tritftwq 39-th-rozr, Trittrm 34TT1ch .1-)R1c114 	 

3) 4i6le1ch 317ff, oli•ccl, 1  4:11- 7 	430414 stc-ci), 	ci Trithrri(urban), Tackftwur, t 3-lictqqcb cbi 	 

k}t) 

Page 6 of 6 


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6

