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Appaal No: V237 2/RANZ2008
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:: ORDER-IN-APPEAL ::

M/s Kutch Chemical Industries Ltd, Kutch (hereinafter referred to as
“Appellant”) has filed Appeal No. V2/372/RAJ/2009 against Refund Order No.
134/2009-10 dated 18.9.2009 (hereinafter referred to as “impugned order”)
passed by the Deputy Commissioner, erstwhile Central Excise Division,
Gandhidham (hereinafter referred to as “refund sanctioning authority™)

2. The facts of the case, in brief, are that the Appellant was engaged in the
manufacture of excisable goods falling under Chapter No. 28 & 29 of the
Central Excise Tariff Act, 1985 and was holding Central Excise Registration No.
AABCK8460AXM001. The Appellant was availing benefit of exemption under
Notification No. 39/2001-CE dated 31.07.2001, as amended (hereinafter
referred to as ‘said notification’). As per scheme of the said Notification,
exemption was granted by way of refund of Central Excise duty paid in cash
through PLA as per prescribed rates and refund was subject to condition that
the manufacturer has to first utilize all Cenvat credit available to them on the
last day of month under consideration for payment of duty on goods cleared
during such month and pay only the balance amount in cash. The said
notification was subsequently amended vide Notification No. 16/2008-CE dated
27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered
the method of calculation of refund by taking into consideration the duty
payable on value addition undertaken in the manufacturing process, by fixing
percentage of refund ranging from 15% to 75% depending upon the commodity.

2.1 The Appellant had filed annual claim of refund for the year 2008-09 for
the differential duty paid on clearance of goods in terms of Para 2.2 of the
said Notification. The refund sanctioning authority vide the impugned order

sanctioned differential amount of Rs. 73,18,091/- and rejected remaining
claimed amount.

3. Being aggrieved, the Appellant has preferred the present appeal, inter-

alia, on the grounds that,
(i) As per para 2.2 of the said notification, it is clear that if a
manufacturer is granted less total refund than total duty payable on
value addition during the financial year, then the Assistant Commissioner
of Central Excise shall grant the differential refund to the assessee.
Further, for calculating the differential amount of refund under para
2.2, refund sanctioned is less than the total duty paid through PLA on

/,ff_' ﬁiri?x__t.’qt‘al the eligible goods then, the differential amount has to be refunded
/ & : ™,
[ #f
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addition as per prescribed rate.

10.1 | find that refund under said notification is sanctioned as per procedure
set forth in said notification, which is reproduced as under:

“2B The exemption contained in this notification shall be given effect to in
the following manner, namely : -

(a)  the manufacturer shall submit a statement of the total duty paid and
that paid by utilization of CENVAT credit, on each category of goods
specified in the said Table and cleared under this notification, to the Assistant
Commissioner of Central Excise or Deputy Commissioner of Central Excise,
as the case may be, by the 7th of the next month in which the duty has been
paid;

(b) the Assistant Commissioner of Central Excise or the Deputy
Commissioner of Central Excise, as the case may be, after such verification
as may be deemed necessary, shall refund the duty payable on value addition,
computed in the manner as specified in paragraph 2 to the manufacturer by
the 15th of the month following the one in which the statement as at clause
(a) above has been submitted. ”
11.  In backdrop of above provisions and on examining the facts of the case, |
find that the Appellant was engaged in the manufacture of goods falling under
Chapter Nos. 28 and 29 of the Central Excise Tariff Act, 1985. The goods falling
under Chapter 28 were eligible for refund considering value addition @36% as
per Sl. No. 16 of Table contained in Para 2 of said notification. Similarly, goods
falling under Chapter 29 were eligible for refund considering value addition
@29% as per Sl. No. 1 of Table contained in Para 2 of said notification. The
Appellant was required to file monthly claim of refund in respect of both goods
separately as stipulated in clause (a) of Para 2B reproduced above and their
refund claims would have been processed separately for each product
considering total duty paid through PLA and by utilizing Cenvat credit and rate
of value addition. Since monthly refund claims were processed separately for
each product by considering total duty paid through PLA, Cenvat credit and
rate of value addition, it is natural that annual claim for determining
differential duty in terms of Para 2.2 is also required to be processed product
wise. On going through the impugned order, | find that the refund sanctioning
authority has determined differential duty by considering total duty paid
through PLA, Cenvat credit, duty payable as per rate of value addition and
refund admissible as per Para 2 of said notification in a financial year
separately for each product and | do not find any infirmity in the procedure so
adopted by the refund sanctioning authority. The Appellant’s contention to
/;omhme ﬁgures of total duty paid through PLA and Cenvat credit for both the

Prﬁducts fpr qletermmmg differential duty cannot be accepted due to reason

i L ey
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e 1

that rates of value addition in respect of both the products were different and
even their monthly refund claims would have been processed separately for
both the products as provided in Para 2B above. |, therefore, discard the
contention of the Appellant being devoid of merit.

12.- The Appellant has contended that rejection of Education Cess and
Secondary and Higher Education Cess from the refund claimed under
Notification No. 39/2001-CE dated 31.7.2009, is not sustainable. As per Section
93(3) of the Finance Act, 2004 and Section 138 of the Finance Act, 2007, all
provision of Central Excise Act, including those relating to refund, exemption
will also apply to Education Cess and SHE Cess. The exemption provisions of
notification 39/2001 CE dated 31.07.2001, as amended, is also applicable to
the Education Cess & Secondary & Higher Secondary Education Cess.

12.1 | find that issue regarding refund of Education Cess and Secondary and
Higher Education Cess is no longer res integra and stand decided by the
Hon’ble Supreme Court in the case of Unicorn Industries reported at 2019 (370)
ELT 3 (5C), wherein it has been held that,

_ *“40. Notification dated 9-9-2003 issued in the present case makes it clear that
exemption was granted under Section 5A of the Act of 1944, concerning
additional duties under the Act of 1957 and additional duties of excise under
the Act of 1978. It was questioned on the ground that it provided for limited
exemption only under the Acts referred to therein. There is no reference to the
Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of
2004 and 2007 were not in vogue. The notification was questioned on the
ground that it should have included other duties also. The notification could not
have contemplated the inclusion of education cess and secondary and higher
education cess imposed by the Finance Acts of 2004 and 2007 in the nature of
the duty of excise. The duty on NCCD, education cess and secondary and
higher education cess are in the nature of additional excise duty and it would
not mean that exemption notification dated 9-9-2003 covers them particularly

~ when there is no reference to the notification issued under the Finance Act,
2001. There was no question of granting exemption related to cess was not in
vogue at the relevant time imposed later on vide Section 91 of the Act of 2004
and Section 126 of the Act of 2007. The provisions of Act of 1944 and the
Rules made thereunder shall be applicable to refund, and the exemption is only

a reference to the source of power to exempt the NCCD, education cess,
secondary and higher education cess. A notification has to be issued for

widing exemption under the said source of power. In the absence of a
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-8-
notification containing an exemption to such additional duties in the nature of
education cess and secondary and higher education cess, they cannot be said to
have been exempted. The High Court was right in relying upen the decision of
three-Judge Bench of this Court in Modi Rubber Limited (supra), which has
been followed by another three-Judge Bench of this Court in Rita Textiles
Private Limited (supra). ”

12.2 By respectfully following the above judgement, | hold that the
appellant is not eligible for refund of Education Cess and Secondary & Higher

Education Cess.
13.  In view of above, | uphold the impugned order and reject the appeal.

14.  srfrasar grar @t #f 7€ srfter F7 e soies a8 § T 21
14. The appeal filed by the Appellant is disposed off as ahove.

"3 Mﬂm

) (AKHILESH KUMAR)
Commissioner (Appeals)

By R.P.A.D.

To,

M/s Kutch Chemical industries Ltd,
Village Padana,

Near Aquagel Chemicals,

Taluka : Gandhidham,

District : Kutch.
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