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Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkot. 

Tr 	3747. 3T1X/ 4-z 	39% \i '4 IT-t/ fl 5.1 LI ch 3Trzi, k4tzt \30-11q TT./ #-IT+7/.ftc-A 1..!..iciich,oiei--ile. / Aiii-i41( / Trilfivirri qvi 

i.Piu s3ilt-140 31-1 -RT #1-PA-ff: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 

/ GST, Rajkot / Jamnagar / Gandhidham : 

Er 	arch-w-e/xAnii41 TT ffPT Tqr19T /Name &Address of the Appellant/Respondent :- • 

M/s. Kutch Chemicals Industries Ltd., Survey No. 166/1 &2, Village - PADANA, Taluka : 

Gandhidham- Kutchh, 

pi a1rkw(3rrit9-) 4 wfka-  Ot mft 	t4 it d 7-11* 4 urtza-.  vavrtt / Trrf4-+-(ur*Trrra 3r11-9-  qi4i w-47uciA1 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

'119( 	3 c'i 1,4 ,,F,7fi 1T,4 kl el 11-.t 31llc4Lil -44 1,4 11.  litul t 71-.  31'41,I , .*-1.174.  ,i 04 1,4 RFT 3T1tt-47-W ,1944 *-1-  WTI 35B t 3t9-71 
TrA nri arNfi-zni, 19940 ti-R-r 86 47 3talff R 	4:1P fci \=m5Q-  \-irr ww-at It 

Appeal to Customs, Excise &Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) 	coritt 	it 1,,-,44 i 	4,1 # T1174 ,f)tra-  mit T1pii-4- ,,,4141i qic-cb,lttit .3c i 1 q.-1 T*..4, TO-  1 1 cht are-4171 TztrzrtRW71-  fl-  W1T4-  4t27, t47--  .71t-i-' , 	2, 

3T17.°*. ..,, ,s1141 Wit!: i/ 

The special bench of Customs, Excise 86 Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(11) 	,i 4 it '4 P-•,-; 	1(a) # A 	di TNT, 3Pfr91.  * 34011 	( *zr Tr* 3re1t .41-ii 9FT,#11-4 \3 cL114 TT 7,4 ,:ii..m wit-44 -,-.74-Ptri.Pw7ri-  (ft4g.r.)ft 

'if --  t)1171-  rilitTr„fth:1-  MT, .1V4141- 11-4-9-  3717# 34TNT-d-a- 3(.00 W,'r ft .11.41 9-rffr.r. 1/ 

To the West regional bench of Customs, Excise 86 Service Tax Appellate Tribunal (CESTAT) at, 211(1  Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals.other than as mentioned in para- 1(a) above 
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711-1-  EA-3 •0-  •17• 71W5-4-1 4 -41.4)11 A i.it .wriaTT, tri4 4 wit 4 *4 tr,w -srff * ilT1T, .161 	.3cliq 9 rT t-  ifY-tr ,,,,41,71 tt iltt.  T *4". ,11141 

771T Tli7T, ,1-111, 5 ef ikq Trr .i ,!-1 wrr,5 ,•ii(q 7,177,74-150 9175-  to-il! UT ?PM 50 ,i vo T9-7, 4 aliNT t .*TITQT: 1,000/- ,..,14, 5,000/- 
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:3-xr911,.q14 1,-117rftrr. ‘.i Ti-eu-a auffift74-  ,-4-1714T7-ur tt artist fitqa-  t I P4T117 aTTkPT (Tt atti7) 4;-H1.1 3i TkF,-9-, :ti--1 ITP-4 500/- wrfrx, 
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• 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in forin EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be 
accompanied 	by 	a fee 	of Rs. 	1 000/- 	Rs.5000/-, 	Rs.10,000/- 	where 	amount 	of 
dutydemand/interest/penalty/refund is unto 5 Lac. 5 Lac to 50.Lac and above 50 Lac respectively in the form 
of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place 
where the bench of any nominated public sector bank of the fee where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/- 
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 s,i•!A Tri, 5 ,114..1 Till; 7Tr 50 rill , '-II),,:q--4-,  3P1-4T 50 clitq •tiisr, 4 30-+ t 'al.  m-4Pr: 1,000/- 	'), 5,000/- t.1-1-) 3P-WT 10,000/- 
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed 
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1)  of the Service Tax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one of which shall be. certified copy) and should be 

.---------,„...accom_parned by a fees of Rs. 1000/- where the amount of service tax 86 interest demanded -86 penalty levied of 

1,-,.. - 5 5 Lakhs orless, Rs.5000/- where the amount of service tax 86 interest demanded 86 penalty levied is more , ,,,_ 5,
x 

 
..,......-. ..:.:..„...:-0 . . - five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service tax 8E, interest 

-•..;tfe andcd 8E, penalty levied is more than fifty Lakhs ru_pees, in the form of crossed bank draft in favour of the 
, 	',A.SiNtant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 

Attia‘ed. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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f:49•3ftfttrff,1994 t.  41Fr 86 *1-  37-artr* (2) to-  (2A) atala 	Tre 3rftL #-4rwr 	, 1994, * 414i 9(2) 74 

9(2A)* cWI RZTITT9- 	ii S.T.-7 	qT 	1-19-  d*4 TIT2T 39W, *-4171 	7*3Tir4T airsw (di4)(1), *-41-4 \icmi< Vrct. U.TrT 

tflThd" 811tRT i  srffzet ficvA Tt (.314 4 T7 1-q-  1.14i 1110 5141 writ° 8117 31111 	1-TT *iici  3199 artr4T 	 WrZi 	qj. / 

#1-rTT, 3711-4171-  rellqiNchtul Ark-4-9. r4 	 MRT tk9T43T1kRT*VR grei-  tikitiq45141 / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

ill RFT, *-4217 	RFT TrA AclIcht 3Pft*Zrwrfl-+-Kur 	vft 37W*ii,ii, *-4-171-  ,icti 14 RFT di11414i 1944 *t.  trtrt 

357cE strata', 	flq 3ftn-ZPT, 1994 tr WTI 83 	II 	4111 ft.  Tit t, Tfr 31Th-  qff V4141 	q ITRWrrirr 

dPfiCi 	9-317 	RF-04-4-r 	Tthr* 10 VftRT9-  (10'%), 	74 1-1,&r 	t, zrr 	iiTii, fici 	ciuii Riad *-r 

Trd-rq f4.,q1A-rg, A-sa 3,-(cr trtu*3i-ala-  qTrt 1* -q-r4 Tr-41-  371-fita-  tzr Trf-1r Tfr ebilo 	L; 31-14W 9-  ft' 
*-4fizt 	 4-1-rw-c**-di-a- "TitTr flatt R,I" Pt! 	 

(i) 	Erm-  1 .1 	4a-  7+--Tt 

A-31-r*1- 41- TrtTrff-d- trfOr 
(iii) 	zqi1f k 6 *3i-d-frutzr Twrr 

- miff vg. t1 	tra-ti-r9-  	fli (4° 2) 31-RP-41--r 2014 * afftIT #14 441 ZiTINIZi VQ-Wift *rir fkq1Fr&-r9- 

1:271-9- ff 74-  art-9-  t ci iiL i1 i1-11/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of .10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 

in) 	

amount determined under Section 11 D; 
amount of erroneous Cenvat Credit taken; 
amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

dil 	: 
Revision application to Government of India:  

tcm‹. 	 d 

V1- 31ART*r19-44.11117TRN- 	 pi) 	R.1W 3rt-4P7TIT,1994 ttitr 35EE*T4Tr917 
t.PR, 	ili11r aiirtWit, fdri 1jciq,  1,71t-a 1d4i141, *41'4nti, 	flclr1 tcr 	kiq Trrt 	11•-110001, rtri 

wr5r writql / 
A revision applicati .on lies to the Under Secretary_ to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
1oor under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (l) of Section-35B ibid: 

(i) 	
zrft wrff Rtfi wi 	c.1 4, .15i  q--+-fj-F  fd,+11  wr-Or:  R41 wrai-r-k #-erT * (114'1  * ql    37:T

1

r  trr 	 
Rift -crw It-4.717R vi4.14-41-KTIg 	•1(1-t,./IT l+til '-4T"‹ 	1:1 ZIT 11-4717 Trm- *Ntit-ebtui T 	lebfl I 	groil 
1#1717 Trr-q- qii i NI4 41/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

ttgztt 	PqT0 	-xtrw*fd14iiiui A' 	vt. cr.j Tuff trT 1r ut 	q Riw * 	(n.d) +-INA 4, 
.1IfnTrgzrt 	Alkzrfra- A- Trzit ti 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

ziR 	qff TT TT9T9'1.4 	itqr 	71TazT9" Rm. 	f4)qi Trzrr / 
In case ofgoods exported outside India export to Nepal or Bhutan, without 'payment of duty. 

Wra *ft Tfr 3ififtriT -74 1".:h PN.4 VFW-4* 16,C1 TrtRr ft Tit t 
3111W (aTtfrff) *TV ld 	(9" 2),1998 *21-  UM 109 Ttf1aci*1Tt c-Aq 3WTi4iiqifTIT 4T-4' A-

TR ti/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of tjiis Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

aro 51rk-4-9- 	-q)- iI 	gtr-A- 14,71T EA-8 #, W)***4171-  ,3011q1 	(6141cOrit1411.141,2001 7 *R41-19 m strata- 
aTikRt* tiqui *3 	i**Mid' *1- 	Wfa71.1,1 	all-k4"9"*Wer 1:Eff 	airftff  	it9V*Aurn -411i!ITIT2T 

WrIT ,3t414 Rffai-f-4-ftzFr, 1944 	E1RT 35-EE *clqci f*Triftd Rj-- 	aruzult*Trr4-1-  *-al-K-  ER TR-6 fr vq-  +kit! 	 

The ab
/
ove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 

(Appeals). Rules, 2001 within 3 months flora the date on which the order sought to be appealed against is 
commumc.ated and shall be accompanied by two copies each of the OM and Order-In-Appeal. It should also be 
accompamed by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

TO 	Tr 3049-  * 9TzT fteeardttftr 	taTTPT41* .1141 WPC: 

44

1

1 

 

cii 	TWIT 'crT 	t‘,4 41 IfT 	O'UT 	200/- TT I FTUT9- 14. WT3117 AR +kit' TTTITT. 	c,1-1 	Tzfra 
1000 -/ TT wr-dr9-  fd,q 	7-Ri 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and -Ks. 1000/- where the amount involved is more than Rupees One Lac. 

7R- -urrkgr 4 vt airtt tii-4=-
8
=0-  airkqr* 	R,r-  -Tr li-rt-qa-„ '371W  tr  ii- i4041A-r9-Lark4i 

ft 	
vr urg-  **4 yr, 

141-  M-wr 	wrzf 	 -z1TPUTTur TT TT aTEIT9AT Tg111 wcw *-Cff 30-4-4- 14)ti I 	/ In case 
if the order covers various umbers of order- in Original, fee for each 0.I.0. should be paid in the aforesaid 
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptona work if excising Rs. 1 lakh fee a Rs. 100/- for 
each. 

IINTtierRa-  .-t11 411c1 44 RSK-  arth-RZPI, 1975, * 	* dor 	R TIff 3ART r 	riT9* 3ITkRT t Vfkrt RuVita-  6.50 vTif 
	RIT•Wftf 	7rr 	w1'57-1 
One copy of application or 0110. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sdhedule-I in terms of the Court Fee Act;1975, as amended. 

	Rff, W,-4144 	 *4-r+7 31-41-417r -q1,41141,v,i (vr4-  1=414) R,0-111,41, 1982 4aIci -crA-  3F-4-  -4:1-4-Para-  4'111{41 

1-4A 	wTA-  wr4 nqiil ft 417 ft E-zrr9- 	fd,q 	Am! ti / 
Attention it also invited to the rules coverin_g. these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

uq-  arrittzr ~I-  t arfrct,c; 	ittra-d-  c1144), ffRia.  3117 	41 c111 vrqur-4 	61,11ci 	 itirtzr 	iis  
www.cbec.v.in  hr dt:  

(1) 

(C) 

31Thr 

14,1 

ellant may refer to the Departmen al website www.dbec.gov.m. 
For the elaborate detailed and latest provisions relating filing of appeal to the higher appellate authority, the 
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: : ORDER-IN-APPEAL::  

M/s Kutch Chemical Industries Ltd, Kutch (hereinafter referred to as 

"Appellant") has filed Appeal No. V2/372/RAJ/2009 against Refund Order No. 

134/2009-10 dated 18.9.2009 (hereinafter referred to as "impugned order") 

passed by the Deputy Commissioner, erstwhile Central Excise Division, 

Gandhidham (hereinafter referred to as "refund sanctioning authority") 

2. The facts of the case, in brief, are that the Appellant was engaged in the 

manufacture of excisable goods falling under Chapter No. 28 Et 29 of the 

Central Excise Tariff Act, 1985 and was holding Central Excise Registration No. 

AABCK8460AXM001. The Appellant was availing benefit of exemption under 

Notification No. 39/2001-CE dated 31.07.2001, as amended (hereinafter 

referred to as 'said notification'). As per scheme of the said Notification, 

exemption was granted by way of refund of Central Excise duty paid in cash 

through PLA as per prescribed rates and refund was subject to condition that 

the manufacturer has to first utilize all Cenvat credit available to them on the 

last day of month under consideration for payment of duty on goods cleared 

during such month and pay only the balance amount in cash. The said 

notification was subsequently amended vide Notification No. 16/2008-CE dated 

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered 

the method of calculation of refund by taking into consideration the duty 

payable on value addition undertaken in the manufacturing process, by fixing 

percentage of refund ranging from 15% to 75% depending upon the commodity. 

2.1 	The Appellant had filed annual claim of refund for the year 2008-09 for 

the differential duty paid on clearance of goods in terms of Para 2.2 of the 

said Notification. The refund sanctioning authority vide the impugned order 

sanctioned differential amount of Rs. 73,18,091/- and rejected remaining 

claimed amount. 

3. Being aggrieved, the Appellant has preferred the present appeal, inter-

alia, on the grounds that, 

(i) 	As per para 2.2 of the said notification, it is clear that if a 

manufacturer is granted less total refund than total duty payable on 

value addition during the financial year, then the Assistant Commissioner 

of Central Excise shall grant the differential refund to the assessee. 

Further, for calculating the differential amount of refund under para 

2.2, refund sanctioned is less than the total duty paid through PLA on 
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addition as per prescribed rate. 

10.1 I find that refund under said notification is sanctioned as per procedure 

set forth in said notification, which is reproduced as under: 

"2B The exemption contained in this notification shall be given effect to in 

the following manner, namely : - 

(a) the manufacturer shall submit a statement of the total duty paid and 

that paid by utilization of CENVAT credit, on each category of goods 
specified in the said Table and cleared under this notification, to the Assistant 

Commissioner of Central Excise or Deputy Commissioner of Central Excise, 

as the case may be, by the 7th of the next month in which the duty has been 

paid; 

(b) the Assistant Commissioner of Central Excise or the Deputy 
Commissioner of Central Excise, as the case may be, after such verification 

as may be deemed necessary, shall refund the duty payable on value addition, 

computed in the manner as specified in paragraph 2 to the manufacturer by 

the 15th of the month following the one in which the statement as at clause 

(a) above has been submitted." 

11. 	In backdrop of above provisions and on examining the facts of the case, I 

find that the Appellant was engaged in the manufacture of goods falling under 

Chapter Nos. 28 and 29 of the Central Excise Tariff Act, 1985. The goods falling 

under Chapter 28 were eligible for refund considering value addition @36% as 

per Sl. No. 16 of Table contained in Para 2 of said notification. Similarly, goods 

falling under Chapter 29 were eligible for refund considering value addition 

@29% as per St. No. 1 of Table contained in Para 2 of said notification. The 

Appellant was required to file monthly claim of refund in respect of both goods 

separately as stipulated in clause (a) of Para 2B reproduced above and their 

refund claims would have been processed separately for each product 

considering total duty paid through PLA and by utilizing Cenvat credit and rate 

of value addition. Since monthly refund claims were processed separately for 

each product by considering total duty paid through PLA, Cenvat credit and 

rate of value addition, it is natural that annual claim for determining 

differential duty in terms of Para 2.2 is also required to be processed product 

wise. On going through the impugned order, I find that the refund sanctioning 

authority has determined differential duty by considering total duty paid 

through PLA, Cenvat credit, duty payable as per rate of value addition and 

refund admissible as per Para 2 of said notification in a financial year 

separately for each product and I do not find any infirmity in the procedure so 

adopted by the refund sanctioning authority. The Appellant's contention to 

comjzine figures of total duty paid through PLA and Cenvat credit for both the 

6d-u-c-t.S'Or'cletermining differential duty cannot be accepted due to reason 

\ 
_ 
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that rates of value addition in respect of both the products were different and 

even their monthly refund claims would have been processed separately for 

both the products as provided in Para 2B above. I, therefore, discard the 

contention of the Appellant being devoid of merit. 

12.. The Appellant has contended that rejection of Education Cess and 

Secondary and Higher Education Cess from the refund claimed under 

Notification No. 39/2001-CE dated 31.7.2009, is not sustainable. As per Section 

93(3) of the Finance Act, 2004 and Section 138 of the Finance Act, 2007, all 

provision of Central Excise Act, including those relating to refund, exemption 

will also apply to Education Cess and SHE Cess. The exemption provisions of 

notification 39/2001 CE dated 31.07.2001, as amended, is also applicable to 

the Education Cess Et Secondary Et Higher Secondary Education Cess. 

12.1 I find that issue regarding refund of Education Cess and Secondary and 

Higher Education Cess is no longer res integra and stand decided by the 

Hon'ble Supreme Court in the case of Unicorn Industries reported at 2019 (370) 

ELT 3 (SC), wherein it has been held that, 

"40. Notification dated 9-9-2003 issued in the present case makes it clear that 

exemption was granted under Section 5A of the Act of 1944, concerning 

additional duties under the Act of 1957 and additional duties of excise under 

the Act of 1978. It was questioned on the ground that it provided for limited 

exemption only under the Acts referred to therein. There is no reference to the 

Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of 

2004 and 2007 were not in vogue. The notification was questioned on the 

ground that it should have included other duties also. The notification could not 

have contemplated the inclusion of education cess and secondary and higher 

education cess imposed by the Finance Acts of 2004 and 2007 in the nature of 

the duty of excise. The duty on NCCD, education cess and secondary and 

higher education cess are in the nature of additional excise duty and it would 

not mean that exemption notification dated 9-9-2003 covers them particularly 

when there is no reference to the notification issued under the Finance Act, 

2001. There was no question of granting exemption related to cess was not in 

vogue at the relevant time imposed later on vide Section 91 of the Act of 2004 

and Section 126 of the Act of 2007. The provisions of Act of 1944 and the 

Rules made thereunder shall be applicable to refund, and the exemption is only 

a reference to the source of power to exempt the NCCD, education cess, 

secondary and higher education cess. A notification has to be issued for 

py9i mg exemption under the said source of power. In the absence of a 
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notification containing an exemption to such additional duties in the nature of 

education cess and secondary and higher education cess, they cannot be said to 

have been exempted. The High Court was right in relying upon the decision of 

three-Judge Bench of this Court in Modi Rubber Limited (supra), which has 

been followed by another three-Judge Bench of this Court in Rita Textiles 

Private Limited (supra)." 

12.2 By respectfully following the above judgement, I hold that the 

appellant is not eligible for refund of Education Cess and Secondary Et Higher 

Education Cess. 

13. In view of above, I uphold the impugned order and reject the appeal. 

14. arit9--+-9-1 ii 1\31- triTt31-09. TTIMid-R1 	th8t1**1+.71- •711d1 t 

14. 	The appeal filed by the Appellant is disposed off as aliove. 

. 	• 

(AKHILESH KUMAR) 

Commissioner (Appeals) 

To, 

M/s Kutch Chemical Industries Ltd, 

Village Padana, 

Near Aquagel Chemicals, 

Taluka : Gandhidham, 

District : Kutch. 
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