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Passed by Shri, Akhilesh Kumar,Commissioner (Appeals),Rajkot. 
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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 

/ GST, Rajkot / Jamnagar / Gandhidham : 

firicnciiPInca "7r1T T47T /Name &Address of the Appellant/Respondent :- 

M/s. Friends Salt Works & Allied Inds. "Maitri Bhavan", Plot No. 18,Sector-08„ Gandhidham-

370201, 
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 
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Appeal to Customs, Excise &Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to: 

(i) c4lcpui 4-rq4i chrl TfT41t -a-  m4t 4-114-1 	4-114-119FT, k-4tzr 	RFT 'cr"4 4-4WC 31t417 7.7174Tf4TTur 0- -WTI-  4r-6, 	iiq ri 2, 
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The special bench of Customs, Excise 86 Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 
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To the West regional bench of Customs, Excise 86 Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above 
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The appeal to the Appellate Tribunal shall be filed in 'quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accom_panied against one Which at least should be 
accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- where ount of 
dutydemand/interest/penalty/refund is twto. 5 Lac. 5 Lac to 50 Lac and above 50 Lac respecti 

am
vely m the form 

of crossed bank draft m favour of Asst. Registrar ot branch of any norninated 'public sector bank of the place 
where the bench of any nominated public sector bank of the _place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a tee of Rs. 500/- 
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e appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed 
CV!' 	uadruplicate m Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules; 1994, and Shall be 

panied by a copy of the order appealed against (one of which shall be certified copy) and should be 
açcoiñpanied by a fees of Rs. 1000/- Where the amount of service tax 86 interest demanded -8:6 penalty levied of 

r. Rs, 5 1akhs or less, Rs.5000/- where the amount of service tax 86 interest demanded 86 penalty levied is more 
than% e WM-is but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service. tax 86 interest 
deman ed 86 penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the 
Assts t Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
situ;ate . / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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tenwc, arift-A-A- 7A-rzra--quir arrkkg. 	TTk ar WRT 	dtisr srft4t wai  	l 0411 / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 
Tfi-rrr Rff, 	%Wit-4 ict. 31-00111-  411-4,:tKur (.r.) *3ft *14N-1* 	Rff arliftzFr 1944 0 trr-Tr 
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
amount determined under Section 11 D; 
amount of erroneous Cenvat Credit taken; 
amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

titchl.t ct))1,(I41u1 611;4-1 : 

Revision application to Government of India: 
'11* 	Rr 19--ftwrzaftv Ri41. 14ci iitiil 4, 4.4144 	ii ff arthfl7:11:1',1994 41 	35EE *7411*3-1-9-4-d-4 	iIi, 

wrr 1'tR, 	ilrur aiTt<w 	 fkff tktc141, 1‘,1tei RIIPT, -1141 4.114.1, .11c1-1 tqrw,TITR 	91'11- 1-110001, t441 
wra-r q-rft71 / 
A revision application lies to the Under Secretary,, to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th -Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000 r under Section 35EE. of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section ti) of Section-35B ibid: 

(i) 	
ITTK*1-4.41 Tt--wr9- * 4.114-i 4, 	.14p4114-1 f+-41. 1TrIA14.4.11 wrc‘rk  	c414441 *er-crA-  zrr, r+-qa,f,ar
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u Trw* 	* 	v1-41/ 

In case of any loss of goods, where the loss occurs in transit from, a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

17(1i 	1fl Trg zrr 	*rs Wa-  TW ITER-  * 	1; iiTui 4 Trzsw 	Trr9-  wt.  ler Tr& *-41-4 	iq Rff *g2-. (Nd) *ITFrik 
q)-  ITR7*.w 	urzrr 4-31- 	qicr 741-  ti 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

zfRjcMIqcf7f. WIT-er9.  f4KI 144-11 1Ttf 	i 	I 	410 7T11-619-  1IT9* qq1114,441 1174T tl / 
In. case 01 goodsexported outside India export to Nepal or Bhutan, without payment of duty. 

\i 	
WM'

c*,1q1* 	*P 	 tT4 	 Q,A1Vier*iteTNR1417-4- V14) IdNq WM-4*  cwi 	071t t aft •D, alrbt ai%414 i0.1 
(37117T) f,T 
	C 

KT 	 (9' 2),1998 UM 109 ..*?,IKT 14,40 * 1-  ur-Nr 31V4T 	q !RR /TT AT-4-  it  
TR); ti/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final ,products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

‘Vii-11-0 auk-4-9- 	TM TilRiT EA-8 	..4,41q 	Rff (dl,c101)1 elti 	1141,2001, * nqii 9 * dici4 	e 
3iTkRT* taw"! *3 TfiT*4-dIfff 0 	141 qrft7 I,v-I•a-ct, 3079-  * TEM 7-  airk21" - 3711-4 aTikRT 	Tlfazft Itql**21" si 141 -gnu 	I Mg 
t)- *-417 	RFT- aTre4717f, 1944 0 ttRi 35-EE 	Plrifta-  Rff ar-4-rzuft*Trwr *AIT rrT TR-6 *I vfa-  4,1 
q-r1W71 / 
The abaft application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals), Rill-es, 2001 within 3 months ftom the date on which the order sought ,to be appealed against is 
communicated and shall be accompanied by two, copies each of the OM and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE. of CEA, 1944, under Major Head of Account. 

19-thrur arr-d-q-a-  * 	"ftwO-Nrunt  itrfltu_RF*tr.FATzrift‘t wrft  
wT1iiia 	*Tr 	tswi 200/- TT c1*ql 3111), 311744N thiq 1Vff 	ci 1(4 TEr4 riziTIT er 
1000 4 *Tia4m 	1.1 14.441q171 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and 'Rs. 1000/- where the amount involved is more than Rupees One Lac. 
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t / In case, 

if the order covers various umbers of order- in Original, fee for each 0.I.0. should be paid in e aforesaid 
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria oivork if excising Rs. 1 lakh fee of Rs. 100/- for each. 

71,47N1 	-1,411mq Rff st11 i, 1975, 891014 * 3977 IF affkRT .74 MIR mrk-RT t rf' tr  q'ufita* 6.50 WcliT 
	Rff fti*-6 MIT ,jl 	iiwfAll 
One copy of application or . .0. as the case may be, and the order of the adjudicating_ authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sdhedule-I in terms of the Court Fee Act-1975, as amended. 

TfilTr Rff, *-41-zr 	Riw 	441.r. dp.11414,4 4-44144i1cocul 	RR° A444-11,4011, 1982 4 1111 
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Attention is also invited to the rules covering these and other related matters contained 
and Service Appellate Tribunal (Procedure) Rules, 1982. 
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www.cbec.gov.in  hr 4-14bkit I/ 
For the elaborate., detailed and latest provisions relating to filing of appeal to the higher 
appellant may reter to the Departmental website vvww.cbec.gov.ul. 
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Appeal No: V2/6/GDM/202t 

ORDER-IN-APPEAL::  

M/s. Friends Salt Works and Allied Industries, Gandhidham (hereinafter 

referred to as "appellant") has filed Appeal No. V2/6/GDM/2021 against Order-

in-Original No. 9/GST/AC/2020-21 dated 30.9.2020 (hereinafter referred to as 

"impugned order") passed by the Assistant Commissioner, Central GST Division, 

Gandhidham (Urban) (hereinafter referred to as "adjudicating authority"). 

2. The facts of the case, in brief, are that the appellant was engaged in 

providing storage and warehousing service and was registered with Service Tax 

Department having Registration No. AAAFF2067NST001. During the course of 

Audit of the records of the Appellant undertaken by the CERA officers, it was 

observed that they had availed Cenvat credit of Service Tax paid for installation 

of RCC Casing Pipe below existing road or railway track by Jacking a Pushing 

method. It appeared that said service was part of laying foundation or making 

structure for support of capital goods i.e. pipelines, which is covered under 

exclusion clause (A) of Rule 2(1) of the Cenvat Credit Rules, 2004 (hereinafter 

referred to as "CCR, 2004") and therefore, the Appellant was not eligible to 

avail Cenvat credit of service tax of Rs. 1,21,800/- availed during the Financial 

Years 2015-16 and 2016-17. 

2.1 	Show Cause Notice No. IV/18-11/GDMUrban/Adj/2018-19 dated 5.12.2018 

was issued to the appellant for recovery of wrongly availed Cenvat credit 

amount of Rs. 1,21,800/- along with interest under Rule 14 of the CCR, 2004 

read with Section 73 of the Finance Act, 1944 and proposing imposition of 

penalty under Rule 15 of CCR, 2004 read with Section 78 of the Finance Act, 

1944. 

2.2 The above Show Cause Notice was adjudicated vide the impugned order 

which disallowed Cenvat credit of Rs. 1,21,800/- and ordered for its recovery 

along with interest, under Rule 14 of CCR, 2004 read with Section 73 of the 

Finance Act, 1944 and imposed penalty of Rs. 1,21,800/- under Rule 15 of CCR, 

2004 read with Section 78 of the Act. 

3. Being aggrieved, the appellant preferred the present appeal on the 

following grounds, inter alia, contending that, 

(I) 	The adjudicating authority has erred in law and on facts in denying 

the credit of service of laying of laying of casing pipe Line by treating it as 

a service rendered for laying of foundation or making of structure to 



Appeal No: V2/6/GDM/2021 

(ii) The adjudicating authority has further erred in law and on facts in 

invoking the extended period under proviso to Sub-section (1) of Section 

73 of the Act by observing that the appellant has mis-declared/suppressed 

various facts wilfully for availing CENVAT credit on laying of casing pipe 

lines. In reality, the adjudicating authority was fully aware about the 

business model of the appellant. Further, they were regularly filing ST-3 

returns and disclosing the details of CENVAT credit availed and utilized by 

them in the business of storage and warehousing. 

(iii) The adjudicating authority has also erred in placing reliance upon 

the decision rendered by Hon'ble Supreme Court in the case of Jawahar 

Mills Ltd. 2001 (132) E.L.T. 3 (SC) and Bharti Airtel Ltd.- 2014 (35) STR 

865 (Bombay) without fully appreciating the fact under dispute. 

4. 	Personal hearing in the matter was conducted in virtual mode through 

video conferencing on 22.9.2021. Shri Manish Vora, C.A., appeared on behalf of 

the Appellant. He reiterated the submissions made in appeal memorandum and 

additional written submission dated 20.9.2021. 

4.1 	In additional written submission, it has, inter alia, been contended that, 

(i) 	They are engaged in the manufacture of salt and providing liquid 

storage tank on hire /rent basis. They were paying service tax on the 

service charges collected from their clients for providing storage service. 

They had availed Cenvat credit of Rs. 1,21,800/- on the invoices issued by 

M/s P.J. Sood Projects Pvt. Ltd containing description "providing 1600 MM 

ID RCC Casing pipeline below existing road or railway track by jacking and 

pushing method". During audit of their records, CERA party was of the 

opinion that the said service provider had provided service of laying of 

foundation or making of structure for support of capital goods and the 

said service was not an input service in view of exclusion clause (A) of 

• Rule 2(1) of CCR, 2004. 

(ii) 	On going through the relevant provisions of Rule 2(1) of CCR, 2004, 

it is apparent that only those services which are used for the construction 

or execution of a work contract of a building or civil structure or service 

for laying of foundation or making of structure for support of capital 

goods are excluded from the definition of input service. On perusal of the 

invoices issued by the aforesaid service provider, it is clear that the 

said service provider has neither provided the service either towards 

ction or execution of a work contract of a building or civil 

e nor any service for laying of foundation or making of a structure 
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for support of capital goods. In fact, the aforesaid service provider has 

provided the service of installation of RCC casing pipe lines by Jacking Et. 

pushing method as dearly mentioned in the copy of their invoice, which 

are used by them for transferring/transportation of cargo from the vessel 

anchored at berth to the tank farm or vise-a-versa and also for shifting of 

cargo from one terminal to another. 

(iii) That the demand is barred by limitation as the SCN was issued 

beyond the normal period of eighteen months. The SCN dated 05.12.2018 

covering the period September 2015 and June, 2016 is patently time 

barred and longer period of limitation under Section 73 of the Finance 

Act, 1994 is not applicable for recovery. Although it has been proposed in 

the SCN and confirmed in the 010 to cover longer period for recovery of 

Cenvat Credit based on records and documents of the appellant, there is 

no wilful mis-statement or suppression of facts with an intent to avail an 

ineligible credit. Their records were already audited by the Department 

covering the period from April, 2012 to June, 2017 and hence, there 

cannot be any allegation of suppression of facts. Thus, the demand is 

barred by limitation. 

5. I have carefully gone through the facts of the case, the impugned order, 

and grounds raised in appeal memorandum and additional written submission. 

The issue to be decided in the present appeal is whether the impugned order 

passed by the adjudicating authority disallowing Cenvat credit of service tax 

amount of Rs. 1,21,800/- towards installation of RCC Casing Pipe by Jacking Et 

Pushing method, is correct, proper and legal or not. 

6. I find that the Appellant had availed Cenvat credit of service tax paid on 

services availed for installation of RCC Casing Pipe below existing road or railway 

track by Jacking a Pushing method. The adjudicating authority held that the 

said service was part of laying foundation or making structure for support of 

capital goods, which was covered under exclusion clause (A)(b) of Rule 2(1) of 

"CCR, 2004" and therefore, the Appellant was not eligible to avail Cenvat credit 

of service tax amount of Rs. 1,21,800/-. The impugned order denied said Cenvat 

credit and confirmed the demand of Rs. 1,21,800/-, along with interest, under 

Rule 14 of CCR, 2004 and imposed penalty of Rs. 1,21,800/- under Rule 15 ibid. 

6.1 	The Appellant ha5 contended that their service provider had provided the 

service of installation of RCC casing pipe lines by Jacking a pushing method as 

mentioned in the invoices, which were used by them for transferring/ 

transportation of cargo from the vessel anchored at berth to the tank farm or 
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vise-a-versa and also for shifting of cargo from one terminal to another. Their 

service provider had neither provided the service towards construction or 

execution of a work contract of a building or civil structure nor any service for 

Laying of foundation or making of a structure for support of capital goods. 

Hence, the said service was no covered under exclusion clause (A) of Rule 2(1) of 

CCR, 2004. 

7. 	I find that Cenvat credit was denied by covering it under exclusion clause 

(A) of Rule 2(1) of CCR, 2004. It is, therefore, pertinent to examine the said 

provisions, which are reproduced as under: 

"(1) 'input service' means any service, - 

(i) used by a provider of output service for providing an output service; or 

(ii) used by a manufacturer, whether directly or indirectly, in or in relation 
to the manufacture of final products and clearance of final products upto the 

place of removal, 

and includes ... 

but excludes, - 

(A) service portion in the execution of a works contract and construction 
services including service listed under clause (b) of section 66E of the Finance 
Act (hereinafter referred as specified services) in so far as they are used for - 

(a) construction or execution of works contract of a building or a civil 
structure or a part thereof; or 

(b) laying of foundation or making of structures for support of capital 
goods, 

except for the provision of one or more of the specified services; or 

11 

8. 	I have gone through the relevant invoices as well as facts recorded in 

impugned order. I find that the Appellant had availed services for installation of 

RCC Casing Pipe below existing road or railway track by jacking Et pushing 

method. The said service was apparently for laying/installing pipeline beneath 

existing road or railway track. However, it is not correct to equate the said 

service as laying of foundation or making structure for support of capital goods. 

There is nothing on records which suggests that the service provider had laid 

foundation or made structure for support of capital goods. The adjudicating 

authority has not elaborated as to how laying /installation of pipeline under road 

or railway track is similar to laying of foundation or making structure for support 

of capital goods so as to cover in exclusion clause (A)(b) of Rule 2(1) of CCR, 

2004. 9thercumstances, denial of Cenvat credit of said service is not 
91t> 
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sustainable. The impugned order covering the said service under clause (A)(b) of 

Rule 2(1) of CCR, 2004 is not justified. I, therefore, set aside the confirmation of 

demand of Rs. 1,21,800/-. Since, demand is set aside, recovery of interest and 

imposition of penalty of Rs. 1,21,800/- are also required to be set aside and I 

order accordingly. 

9. In view of above, I set aside the impugned order and allow the appeal. 

10. arcitw-di qt 	41 arcn-9-  Tr ntidll \i'-1)7119-ft*A- ftz:11 	ti I 

10. 	The appeal filed by the Appellant is disposed off as ab ve. 

"eKgr'-ci , 

-IA 0 

Whilesh Kumar) 

Commissioner (Appeals) 

By RPAD 

To, 

M/s Friends Salt Works and Allied 

Industries, 

`Maitri Bhavan', 

Plot No. 18, Sector 8, 

Gandhidham. 

taT 
O  )41 It 	c1c4 qs 11I 	131,  

LoYd -icti 18, t-OTT 8, 

Trilftturi 
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