?:ﬁiﬁfama“rm,mmmumxmmm i

SHAE (ardiew) w7 wata,aeg vd AT Sy m::
0/0 THE COMMISSIONER (APPEALS), GST &CENTRAL EXCISE

f@eftr 7=1,5ft e & w== / 2™ Floor, GST Bhavan

T #4467 92 / Race Course Ring Road

TTAHIZ / Rajkot — 360 001
Tele Fax No. 0281 - 247795212441 142Ema:l commrap

13 -oexa.md inic. m

=

(A)

(i)

[ii)

(idi)

(E)

-ﬁmu:-’ﬁltﬂo " ﬁﬂmﬂf o/
] O.1.0. No. Date
V26/GDM2021 ONGST/AC2020-21 30092020
i SRS TEAT(Order-1n-Appeal No.):
KCH-EXCUS-000-APP-237-2021
wrEer 7 s/
Date of Order: 20.10.2021 wrrawa f arite / 20.10.2021

Date of issue:

ot sfirder gome, argew (sefiem), T ET i
Passed by Shri Akhilesh Kumar,Commissioner {Appeals),Rajkot.

ST WG WA WA SN WETSE S0, $ET 9 Oen BT ﬂﬁwmmﬁtfmrmﬂum
et amét s s @ g | i '

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST
f GST, Rajkot / Jamnagar / Gandhidham :
avfferrat / afirardt w7 Am9 v 797 Name & Address of the Appellant/Respondent -

Mi/s. Friends Salt Works & Allied Inds. "Maiti Bhavan”, Plot No. 18,Sector-08, Gandhidham-
arozo,

T smaw{ardt) &t =i o suhn et o & awger wiiedt ) ol & s aefie e v e
NJ}' person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authonty in the following

HIAT 47T HNM@WWWW*MW Rt 3w e st 19494 &F g A58 F s
a fae wfifrre, 1994 w86 % wimifa Frafafos g favash &y

F peal to Customs, Excise & Service Tax Appellate Tribunal under Section 350 of CEA, 1944 / Under Section 86
the Finance Act, 1994 an appeal lies to:-

afftsrw geaiw & mafm ot arr dtar s, T g aew od dare afteftr sgrfi £ i diz, i el a2,
e & e, 1 a5 o e g

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.

s f=aE 1(a) i v et ¥ e d adt anfeE e o R aene aew o feree it A (e
wfen erfi fitfee, R 7=, Eamst s st awEEATE- 3200 4 S S AT iR

il
E?mﬁl%aﬁﬁl&ﬂﬁﬁuﬂ hﬂnm cﬂ?uﬂlmﬂ-%hgmm case of mpeﬂtﬁp ﬂ?ﬁﬂi’ﬁ%tﬁ"fﬁwﬂ ﬁnlzn JSEO
anfrefta =i ¥ e after sepr w0 i e S e o (enfr)Famreeft, 2001, % R 6 & st Rt G mr
mmaﬁwwﬁmﬂﬁﬁmmaﬁmm%mﬁnwﬁkm mm-ﬁrﬁn’m =T W wi ofe s
T AT, T 5 ST AT FHH F0,5 AW G0 47 50 AT 70 7 Sy 50 wvw w90 & Sf6w 9 g5 1,0000 wir, 5,000/
FT sy 10,000/ - w7 57 Ruifra aum oo 61 9 T Fraffre = &1 5T, i sfte s 4 omar ¥

T T ar el ot AT 6 3 d g T Tt d% g g G AT i) IR T AT, S 6
?ﬂﬂmwﬁmﬂ%aﬁzﬁauﬂﬁwwﬁmﬁwmh%m{éﬁﬂmﬁq-rrnﬁﬁr-sﬁ%mﬁw =T

1 shall b e in form EA-3 / as prescribed under Rule 6 of
Thc a Exc?stéht'f]%gallm: TEﬁunlaﬂl_'ll H.ﬂ& Eﬁ In El.t'l'.'ﬂgnma agamat |'I'jrr 1.1:11 at least 3111.11.111:1

l'E umuu

fi
5#&33“%" “ﬁ'wm., o ‘i‘z‘%‘“"“nfi .m'-;m:aﬂnﬂbm e e e
where the Aﬂffkg au!': ﬁn cp, where l:m:h of the nai is situabed,
hprpllcnuun ?{:r grant n[ slay lea]l at;:r.:ompamcd bya I'g: FRs é)o

wﬁwﬁwamﬁwwxmw'ﬂ-t Frer wiwfr, 19949 &t o 86(1) ¥ st Famee Ferrarstt, 1994, % Fraw 9(1) 5 737
i e §.T.-5 i wve wfaat 3 F wr waeit o 3an ey F st % fasg arfie o wft &, ot wiat wr i s w7 (A A
e Wi s gt wifte) sl o & & ¥ Ay, SRt e At et it alve ST T S, E S A
mﬂ%wammmm mmmmau mmﬁaﬁvan‘rm 1,000/~ =T, 50-:10:. mﬁ:mm:mw

m M 'f% sjodi syl I ¢ p by A2
ﬁ:‘&ﬁﬁ B 1wy ﬂﬂm (&M! m‘T‘E urer SO00- Wﬁ%@m

mﬁ‘mw

FThe appeal under sub scction (1) of S-m:tmn 86 of the Finance {u:t 13:.-]4 to the %ﬁrmue Tn al Shégll be leﬂ
senbed under Rul f the Scnu Ies,
hop Y -'f' Egg;rn%fs"r% = 1“-" ibed under Rule (1) of Sie o ol e

AgAinst {ﬂ? cer ﬂ]'ﬂ und S
ere the amount o senme tax & interest emun levied of
ded
Lﬂm 2 i}%.ﬁeamgg A EEH05) L%m:\?sﬂm S ety ;.}m it
B}'J-cnn t%r%d é“c""h nnr?m Shlzﬂl;'»_llr ﬂ “tor Eln,njr. of th erm lh-: h-:nch u :uu.n 15
sty

J\pphmﬂﬂll made for grant o e accompanied by a r:: o




i)

(1}

Le]]

(i)

i)

iv)

v

{wil

0}

()

(F)

AT S

Faer srfifrm, 1994 6 o 86 Iw-arrEr (2) wF (24) F skl o o et sefe, deree Frosaedt, 1994, % R 9(2) v
5(24) ¥ a7 Fraifor mo ST.-7 7 & 97 7901 v 3% H09 ATE, F 3ene o wwar s (afle), SRl e g
mifra wrger & wft s &F (T i o wfE e S6T arfET) s S ST ARTE ST WA ST, T I o
T, o et s A s 2ok e w R & e g ofw o AR dew sl antta /
The appeal under sub sechun&% and @ of the section 86 the Finance Act 1994, shall be filed in For 8T.7 as
pn_-su:nged under Rule 9 (2] & H2A) of Service Tax Rules, 1994 and shall be accum anicd by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise |Appeals] (one of wh:.::h shall be a certified
copy) and copy of the order passed by the Cﬂmm.lsmneraumunnng the istant Commissioner or Deputy
Commissioner of Central Excise/ Service Tau 1 Ebe lhc before the Appellate Tribunal.
a7 %, AT FeTE o[ T AT arftetT arfeer wfteT  wree § FT I e i 1944 f e
35m ¥ s, A fEefte afafres, 1994 ﬁﬂma& Tmmﬁ' ot srvp ok 2, T s & afer sefiefre i &
T TR AT TR AT w10 wfieer (10%), T A v i FeafREa g, , 9 e gt fafe #,
qmﬁmwmﬂ# T AT ¥ sty ore £ e S srfar T i 3w e e A8
FRATT FETT o T AT 5 A T e waw e % P anfaa &

(il a1 ¥ i =R

fii) WA St

{1ii) #rae T st & Frasr 6 5 st 3 TR

- s =7 Fr wa ame W sy faef (A 2) sfafee 2014 & s & o fedt sefisfe srfaerft & s Rremendr

AT AT e AT Ay A e
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an a pcﬂlagmnm this order shall lie
before the Tribunal on p“fmem of 10% of the dutﬁ demanded where duty or duly and penalty are in dispute, or

penalty, where penalty afone is in dispute, provided the amount of pre-deposit payable would be subject to a
tnllng of Rs. 10 Crores,
Under Central Excise and Service T “Duty Demanded” shall include :
i) amount determined under Section 11 [;
1) amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Ruk-s

pmwde::l further that the provisions of this Section shall not ?EFIF!LIJ. plication and appeals
prnl:lmg hefore any appellate authority prior (o the commencement of ance {Nu 2] {:I 2014,

“?&«%‘%W% %mqmmﬁﬁﬂw 19*)4 i et ISEE F THNTIEE F Aevadar ae,

WTEA FTAE, qAE A ey, e s, e fam, s 5B, dee don e, dee oA, @ Rk 100001, § R

e =g
PL rr_-nmuu plu:anun lies to thl.-. der Secret o the G gﬁ:ﬁmﬂ India, Revision plu:-nnnn UH:L
[ 4th r, Jrﬂr I , Parliament S New Delln-
1 lmh%?r r%%nneig%gjﬁ?thc gﬂ’?@ in respect of the erned by Grst proviso to su
sEction h] Section-358 1hid
urer ¥ fisft i. s #, WET fireft Gl m L0 rm'im?rii
T HET mw % MER R A AT wm:lr T & wmur wm lﬁ

mrrlr'lrm gimﬂ# g(l

of any loss of goods, the loss occurs in ransit from a ﬂn:t.u:}r to A Ware to another [actory
“&I O One imm“ﬂ 1o mulﬂrr durtng the course of processing of m n '.l.r USe Or IN SIOTHEE
ether in a factory or in a warehou

wTre & A fult T A e i Gl & T e F AR F g v om0 wi af Sy o oe FaE (REE) § oA A,
ﬁw%wﬁrﬁﬂgmhﬂﬁﬂﬁﬁwﬁtl.

case of rebate of d expoﬁd t € territory outside India of sahble
:I:J.larrrml uscc']“iln H?Il! “".I'Eu al:tur: & p.uudi wh ¢ exfis ué“"t?:yag{r country u?rutgllmury crutglﬁ:"h:fﬂxfal

T Feove o W7 AT R fEEr v w A, Ty Ay %1 7 fate e o
In case nggodn exported outside India export to ag al or Bhutan, mﬂmutap:{*,mmtofduw

At e EC e o sl Fafirer o sy
anstan S e b ol ik 3 b i o it B ool e o

LS ]
it of an :tut:.f al Iy unim: "jr nt of em:l.su dut roducts un the provisions
?T:lgp%ﬁlﬁm undelr 1l§l"5lé the Finance | ’Etej.u %ﬁwﬂ e {‘.am ‘Enﬂ‘i o n?l?:r. the

FyLreR sy E1 41 afier woy e EA-8 A, St 6 S geme e (vl Pt 2001, F faw o § Saie mfafEe d
RS A F 3 AR F A A A AR | T SE  av e areer o ofte smier 91 ot s i andt @ e
#Hﬂmrﬁrmﬁﬁw 1944 ﬁmz&ﬂtmﬁﬁﬁaﬂwﬁmmﬁ#m & T 77 TR-6 it 97 #ww it st

Eﬂ. EEEF ﬂns E Ade 1 {im orm %EEIR |- I,hx.‘
ﬂ lll‘:ﬂt % “Eg(gl ; twﬂ CUP!EE I:BL' thﬂ I']ﬂ E' 50 %ﬁ'

:e ¥ r as re
I:..E uI EA, 1944, uc?er Major Head of Account .

aﬁﬁrxmwﬁmﬁﬁ?r 1 st
Bﬂémm fﬁw%ﬁfﬁhﬁtﬂﬂmf mmwﬁmmwmmi?mﬁmm

= Jf?eié";;&‘?z'ﬁ 007" Where The GiEodnt Indolved is mate tha Rupacs One T nt involved in Rupees One
P ﬂvmﬁm A
:‘-:::i;ﬁﬁr Jianh d 1o avel Oém: ptm"‘mﬁ%ﬁ%‘ﬁl mkfm'&: pplication \¢ ae%r
mwmm 1975, & Fqet-1 & wa g7 wew vd e s 6 of o faif 6.50 T W
O 5'?@“ o
nﬁﬂ;ll?mﬁrﬁﬁnﬁ?aﬂnﬁmﬂ wfidty it (wrf BfE) Premeft, 1982 # o v s st weT o7

5 Tt e AT i )
Em fteqtion, is i’pp:’ﬁ‘u th.nthu“ aj%ﬁ% %2;’1 other related marters contained in the Customs, Excise

sﬁmﬁmﬁq-r% uﬁanﬁwﬂammﬁﬁﬁmmm¢ﬁmuﬁmﬁﬁwﬁnm
wwchct J‘
Egirm £ e mﬁ‘ffc?ﬂ-u n.n la.te,:tn rmn r,m wmﬁec ﬁling nl‘ appeal to the higher appellate authority, the



Appeal No: V2/6/GDM/2021

:: ORDER-IN-APPEAL::

M/s. Friends Salt Works and Allied Industries, Gandhidham (hereinafter
referred to as “appellant”) has filed Appeal No. V2/6/GDM/2021 against Order-
in-Original No. 9/GST/AC/2020-21 dated 30.9.2020 (hereinafter referred to as
“impugned order”) passed by the Assistant Commissioner, Central GST Division,
Gandhidham (Urban) (hereinafter referred to as “adjudicating authority”).

2. The facts of the case, in brief, are that the appellant was engaged in
providing storage and warehousing service and was registered with Service Tax
Department having Registration No. AAAFF2067NST001. During the course of
Audit of the records of the Appellant undertaken by the CERA officers, it was
observed that they had availed Cenvat credit of Service Tax paid for installation
of RCC Casing Pipe below existing road or railway track by Jacking & Pushing
method. It appeared that said service was part of laying foundation or making
structure for support of capital goods i.e. pipelines, which is covered under
exclusion clause (A) of Rule 2(l) of the Cenvat Credit Rules, 2004 (hereinafter
referred to as “CCR, 2004”) and therefore, the Appellant was not eligible to
avail Cenvat credit of service tax of Rs. 1,21,800/- availed during the Financial
Years 2015-16 and 2016-17. '

2.1 Show Cause Notice Mo. IV/18-11/GDMUrban/Adj/2018-19 dated 5.12.2018
was issued to the appellant for recovery of wrongly availed Cenvat credit
amount of Rs. 1,21,800/- along with interest under Rule 14 of the CCR, 2004
read with Section 73 of the Finance Act, 1944 and proposing imposition of
penalty under Rule 15 of CCR, 2004 read with Section 78 of the Finance Act,
1944,

2.2 The above Show Cause Notice was adjudicated vide the impugned order
which disallowed Cenvat credit of Rs. 1,21,B00/- and ordered for its recovery
along with interest, under Rule 14 of CCR, 2004 read with Section 73 of the
Finance Act, 1944 and imposed penalty of Rs. 1,21,800/- under Rule 15 of CCR,
2004 read with Section 78 of the Act.

3. Being aggrieved, the appellant preferred the present appeal on the
following grounds, inter alia, contending that,

(1) The adjudicating authority has erred in law and on facts in denying
the credit of service of laying of laying of casing pipe line by treating it as

a service rendered for laying of foundation or making of structure to
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Appeal No: V2/6/GDM/2021

(i)  The adjudicating authority has further erred in law and on facts in
invoking the extended period under proviso to Sub-section (1) of Section
73 of the Act by observing that the appellant has mis-declared/suppressed
various facts wilfully for availing CENVAT credit on laying of casing pipe
lines. In reality, the adjudicating authority was fully aware about the
business model of the appellant. Further, they were regularly filing 5T-3
returns and disclosing the details of CENVAT credit availed and utilized by

them in the business of storage and warehousing.

(iii) The adjudicating authority has also erred in placing reliance upon
the decision rendered by Hon’'ble Supreme Court in the case of Jawahar
Mills Ltd. 2001 (132) E.L.T. 3 (SC) and Bharti Airtel Ltd.- 2014 (35) STR
865 (Bombay) without fully appreciating the fact under dispute.

4. Personal hearing in the matter was conducted in virtual mode through
video conferencing on 22.9.2021. Shri Manish Vora, C.A., appeared on behalf of
the Appellant. He reiterated the submissions made in appeal memorandum and
additional written submission dated 20.9.2021.

4.1  In additional written submission, it has, inter alia, been contended that,
(i) They are engaged in the manufacture of salt and providing liquid
storage tank on hire /rent basis. They were paying service tax on the
service charges collected from their clients for providing storage service.
They had availed Cenvat credit of Rs. 1,21,800/- on the invoices issued by
M/s P.J. Sood Projects Pvt. Ltd containing description “providing 1600 MM
ID RCC Casing pipeline below existing road or railway track by jacking and
pushing method”. During audit of their records, CERA party was of the
opinion that the said service provider had provided service of laying of
foundation or making of structure for support of capital goods and the
said service was not an input service in view of exclusion clause (A) of
Rule 2(1) of CCR, 2004.

(ii)  On going through the relevant provisions of Rule 2(l) of CCR, 2004,
it is apparent that only those services which are used for the construction
or execution of a work contract of a building or civil structure or service
for laying of foundation or making of structure for support of capital
goods are excluded from the definition of input service. On perusal of the

invoices issued by the aforesaid service provider, it is clear that the

d resaid service provider has neither provided the service either towards
£d _."3_;:dh.$'t[ ction or execution of a work contract of a building or civil

LY

"struc}ﬁﬁ e nor any service for laying of foundation or making of a structure
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for support of capital goods. In fact, the aforesaid service provider has
provided the service of installation of RCC casing pipe lines by Jacking &
pushing method as clearly mentioned in the copy of their invoice, which
are used by them for transferring/transportation of cargo from the vessel
anchored at berth to the tank farm or vise-a-versa and also for shifting of
cargo from one terminal to another.

(iii) That the demand is barred by limitation as the SCN was issued
beyond the normal period of eighteen months. The SCN dated 05.12.2018
covering the period September 2015 and June, 2016 is patently time
barred and longer period of limitation under Section 73 of the Finance
Act, 1994 is not applicable for recovery. Although it has been proposed in
the SCN and confirmed in the OIO to cover longer period for recovery of
Cenvat Credit based on records and documents of the appellant, there is
no wilful mis-statement or suppression of facts with an intent to avail an
ineligible credit. Their records were already audited by the Department
covering the period from April, 2012 to June, 2017 and hence, there

cannot be any allegation of suppression of facts. Thus, the demand is
barred by limitation.

5. | have carefully gone through the facts of the case, the impugned order,
and grounds raised in appeal memorandum and additional written submission.
The issue to be decided in the present appeal is whether the impugned order
passed by the adjudicating authority disallowing Cenvat credit of service tax
amount of Rs. 1,21,800/- towards installation of RCC Casing Pipe by Jacking &
Pushing method, is correct, proper and legal or not.

6. | find that the Appellant had availed Cenvat credit of service tax paid on
services availed for installation of RCC Casing Pipe below existing road or railway
track by Jacking & Pushing method. The adjudicating authority held that the
said service was part of laying foundation or making structure for support of
capital goods, which was covered under exclusion clause (A)(b) of Rule 2(l) of
“CCR, 2004” and therefore, the Appellant was not eligible to avail Cenvat credit
of service tax amount of Rs. 1,21,800/-. The impugned order denied said Cenvat
credit and confirmed the demand of Rs. 1,21,800/-, along with interest, under
Rule 14 of CCR, 2004 and imposed penalty of Rs. 1,21,800/- under Rule 15 ibid.

6.1 The Appellant has contended that their service provider had provided the

service of installation of RCC casing pipe lines by Jacking & pushing method as

mentioned in the invoices, which were used by them for transferring/
~ transportat

n of cargo from the vessel anchored at berth to the tank farm or
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vise-a-versa and also for shifting of cargo from one terminal to another. Their
service provider had neither provided the service towards construction or
execution of a work contract of a building or civil structure nor any service for
laying of foundation or making of a structure for support of capital goods.
Hence, the said service was no covered under exclusion clause (A) of Rule 2(l) of
CCR, 2004.

8 | find that Cenvat credit was denied by covering it under exclusion clause
(A) of Rule 2(l) of CCR, 2004. It is, therefore, pertinent to examine the said
provisions, which are reproduced as under:

“(1) ‘input service’ means any service, -
(i) used by a provider of output service for providing an output service; or

(ii)  used by a manufacturer, whether directly or indirectly, in or in relation
to the manufacture of final products and clearance of final products upto the
place of removal,

and includes ... ...
but excludes, -

(A) service portion in the execution of a works contract and construction
services including service listed under clause (b) of section 66E of the Finance
Act (hereinafter referred as specified services) in so far as they are used for -

(a)  construction or execution of works contract of a building or a civil
structure or a part thereof;, or

(b) laygﬁf, of foundation or making of structures for support of capital
goods,

except for the provision of one or more of the specified services; or

8. | have gone through the relevant invoices as well as facts recorded in
impugned order. | find that the Appellant had availed services for installation of
RCC Casing Pipe below existing road or railway track by jacking & pushing
method. The said service was apparently for laying/installing pipeline beneath
existing road or railway track. However, it is not correct to equate the said
service as laying of foundation or making structure for support of capital goods.
There is nothing on records which suggests that the service provider had laid
foundation or made structure for support of capital goods. The adjudicating
authority has not elaborated as to how laying /installation of pipeline under road
or railway track is similar to laying of foundation or making structure for support
of capital goods so as to cover in exclusion clause (A)(b) of Rule 2(l) of CCR,
2004. Under the.circumstances, denial of Cenvat credit of said service is not
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sustainable. The impugned order covering the said service under clause (A)(b) of
Rule 2(l) of CCR, 2004 is not justified. |, therefore, set aside the confirmation of
demand of Rs. 1,21,800/-. Since, demand is set aside, recovery of interest and

imposition of penalty of Rs. 1,21,800/- are also required to be set aside and |
order accordingly.

9. In view of above, | set aside the impugned order and allow the appeal.

10.  rdierhal gTLT &1 H1 T3 AU HT IR IT4F 4% F fFar smar g |
10.  The appeal filed by the Appellant is disposed off as abgve.

i
|

s o

— D
[Akhilesh Kumar)
Commissioner (Appeals)

By RPAD

To, a1 f_f.

M/s Friends Salt Works and Allied | # thgw ¥iee aai U tags sy,
Industries, Pt T,

‘Maitri Bhavan’, wie J&v 18, Haex 8,

Plot No. 18, Sector 8, miehtems)

Gandhidham.

1) WET A, 95 U HAT T U Heaid Ie0E 46w, Aud 4, AgHaErEE
SATAHTE B

2) WgE, A% UA HAT FL A FA1G IS o, MEATH AR, TefET fi
SAEYTF FAATR! ol

3) W®EEE® AT, A% UA HET FT UF FeAd IAE qF,  AeEm
(oLl ) woeer, WieftaTH T AraeTE FAAE! gal

4) TS WIEA|

Page 7 of 7




L s

iy = 1
] [y -
ORI Rt 1L TRl WA o BT F.";-I-' THUIE e N L
b g U o L ¥ I L LRt I N AR VR -
[ i , helE W W, Sy OGS el A S ST T Y
IR T B =T LN | W S e TS, 1
N ,TI a _u - N
l
“= | A - 51 sy, e B0 1 L KN y
N 13 : Ly ! Y hu=1 ﬁ-'i i I'\"'i I i ] i 1 _i .
0. & v pengely B pyingesy o R N b &l
- )
- | N -I- .‘;‘
) J M.
1 r BTy '
B
Sk - .
i el i Sl e TR N 2 R et
T et ==l -
e b kL,
gn fg= = 9
i hof P

| = i ‘ ELrRT Pt i) A

—

i " UL = . iIr= e mv |
1 St e 1|_ g

I a4

i t:ll

= i - |
|

I

TF5l - L L SR STl B va LT | m;ﬁl'::ri 1,

“r &
a .
T



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8

