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Appeal No: V2/764/GDM/ 2020

:: ORDER-IN-APPEAL ::

M/s. Radhika Handling, Gandhidham (hereinafter referred to as
“Appellant”) has filed Appeal No. V2/64/GDM/2020 against Order-in-Original No.
8/GST/AC/2020-21 dated 30.9.2020 (hereinafter referred to as ‘impugned
order’) passed by the Assistant Commissioner, Central GST Division, Gandhidham
(Urban) (hereinafter referred to as ‘adjudicating authority’). l

8 The facts of the case, in brief, are that the Appellant was engaged in
providing Cargo Handling Service, GTA Service etc. and was registered with
Service Tax Department having Registration No. AAPFR5904HSD001. Investigation
carried out against the Appellant revealed that they had provided Cargo
Handling Service which included unloading of cargo from Railway wagon to
loading on trucks, transportation of cargo upto the place of service recipients
and unloading of cargo. The Appellant was paying service tax on said services in
respect of all service recipients except M/s B. Devchand & Sons. Investigation
revealed that the Appellant had bifurcated the invoices issued by them for
providing said services to M/s B. Devchand & Sons in two parts i.e. one invoice
was issued for loading and unloading of cargo on which service tax was
discharged and second invoice was issued for transportation of cargo on which
no service tax was discharged and thereby evaded payment of service tax
amount of Rs. 7,67,389/- during the years 2013-14 and 2014-15. The
investigation also revealed that the Appellant had mis-declared and suppressed
correct value of GTA service rendered by them in their ST-3 Returns during the
period from April, 2013 to March, 2016 as compared to income booked in their
annual accounts and thereby evaded payment of service tax amount of Rs.
2,96,044/-,

2.1 On culmination of investigation, Show Cause Notice No. SCN/13/CEP/
KUTCH/2018-19 dated 9.7.2018 was issued to the Appellant calling them to show
cause as to why service tax amounting to Rs. 10,63,433/- should not be
demanded and recovered from them under proviso to sub-Section (1) of Section
73 of the Finance Act,1994 (hereinafter referred to as ‘Act’) along with interest
under Section 75 of the Act and proposed imposition of penalty under Sections
76, 77 and 78 of the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating
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authority vide the impugned order who confirmed demand of service tax
amounting to Rs. 10,63,433/- under proviso to Section 73(1) of the Act, along
with interest under Section 75 of the Act and imposed penalty of Rs. 10,63,433/-
under Section 78 of the Act and Rs. 10,000/- under Section 77 of the Act.

3. Being aggrieved, the Appellant preferred the present appeal contending,

inter-alia, as under:
(i) The adjudicating authority has erred in failing to appreciate that
the Appellant had not provided any service of packing and hence service
provided by them did not fall within the scope and ambit of :Cargn
Handling Service’. Since the primary condition of packing is not satisfied
in this case, service of unloading of already packed bags from railway
wagons, loading them on to trucks and transporting the same to the
godown of receivers but without carrying out packing (& unpacking) will
not be covered by the definition of Cargo Handling Service. Packing is the
primary and fundamental requirement of Cargo Handling Service. In
absence of packing, it cannot be alleged or held that appellant had
provided Cargo Handling Service. Consequently, the appellant is not liable
to pay Service Tax, interest and penalty on this account. The impugned
order demanding Service Tax amounting to Rs. 7,67,389/-, interest &
levying penalty under the category of Cargo Handling Service is liable to
be quashed and set aside.

(i) They had also provided trucks on hire basis to goods traﬂnspcrt
agency. Income received from such GTA on account of giving on hire
trucks is exempted from Service Tax by virtue of Sl. No. 22 (b) of
Notification No. 25/2012-5.T. dated 12.06.2012, as amended. Hence, such
exempted income was not incorporated in the S. T.-3 returns filed at the
material time. On this basis, it is submitted that demand of Service Tax
amounting to Rs. 2,96,044/- along with interest and penalty is also not
tenable in the eyes of law and hence, the same is liable to be gquashed
and set aside.

(ifi) The Show Cause Notice is time barred inasmuch as there is no
suppression with intent to evade Service Tax. The entire income on which
Service Tax is demanded is duly recorded in the books of account.

Moreover, the issue is of interpretation revolving around scope of Cargo

-
e
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Handling Service. Hence, the impugned order advocating invocation of
extended period for the purpose of demanding Service Tax under the
proviso to Section 73(1), interest under the provisions of Section 75 and
imposing mandatory penalty under the provisions of Section 78 of Finance

Act, 1994 is not in accordance with law and liable to be quashed and set
aside.

Personal hearing in the matter was scheduled on 8.6.2021 in virtual mode

through video conferencing. Shri Vikas Mehta, Consultant, appeared on behalf of
the Appellant and reiterated the submissions made in appeal memorandum. He
further submitted that he would file additional written submission based on
which the case may be decided.

4.1

In additional written submission filed vide letter dated 8.6.2021, it has

been, inter alia, contended that,

(i) With regard to demand of service tax amounting to Rs. 2,96,044/-
covered by Table-| of the Show Cause Notice, it is submitted that the said
income (difference of Rs. 19,39,013/- in 2013-14, 64,58,663/-in 2014-15
and 8,40,331/-in 2015-16) was received by them on account of giving
trucks on hire to various goods transport agencies and submitted a
certificate No. KRA/CERT/2021-2022/003 dated 7.6.2021 issued by'Mfs..
Kanaiya R. Asnani & Co., Gandhidham, Chartered Accountants.

(ii) As per SIl. No. 22 (b) of Notification No. 25/2012-5.T., dated
20.06.2012, services by way of giving trucks (means of transportation of
goods) to a goods transport agency is exempted from the whole of service
tax. Hence, demand of service tax amounting to Rs. 2,96,044/- is liable

to be quashed and set aside. Consequently, no interest and penalty are
payable.

(iii) That services by way of transportation of goods by road is covered
by sub-clause (p) of Section 66D of the Finance Act,1994 containing the
negative list of services. Hence, confirmation of service tax demand of Rs.
7,67,389/- is not sustainable.

(iv) The show cause notice as weil as impugned order has been issued,
inter alia, demanding service_tax under the category of cargo handling

service. However, no evidence to alluded to show that the appellant had
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carried out packing or unpacking of cargo, which is a mandatory
ingredient of this service. Consequently, the requirement of section 65
(105)(zr) of Finance Act,1994 containing definition of cargo handling
service is not satisfied. Hence, impugned order is not sustainable on this
ground also.

(v)  That an amount of Rs. 62,08,647/- (Rs. 13,63,312/- for 2013-14 and
Rs. 48,45,335/- for 2014-15) involving service tax of Rs. 1,91,847.00/-
attributable to transportation service provided to M/s. B. Devchand &
Sons that is already included in Table-ll, is also included in Table-1 (which
deals with income received from giving trucks on hire). Hence, the
aforesaid amount of Rs. 62,08,647/- is required to be excluded from
Table-l of show cause notice on account of double taxation on one and
the same amount. The details are given in a separate certificate dated
8.6.2021 issued by M/s. Kanaiya R. Asnani & Co., Gandhidham, Chartered
Accountants. On this basis, irrespective of the outcome, demand does not
exceed Rs. 8,71,586/- (i.e. Rs. 10,63,433/- less Rs. 1,91,847/- ).

| have carefully gone through the facts of the case, the impugned order,

grounds of appeal in the appeal memorandum and oral as well as written

submissions made by the Appellant. The issues to be decided in the present
appeal are whether,

(1) The impugned order confirming service tax demand E:-f Rs.
7,67,289/- in respect of services provided to M/s B. Devchand &
Sons in the years 2013-14 and 2014-15 is correct, legal and proper
or not.

(ii) The impugned order confirming service tax demand of Rs.
2,96,044/- in respect of transportation service rendered by the
Appellant in the years 2013-14, 2014-15 and 2015-16 is correct,
legal and proper or not.

(i) The impugned order imposing penalty under Sections 77 and 78 of
the Act are correct, legal and proper or not.

On perusal of the records, | find that an offence case was booked against

the Appellant for evasion of service tax. Investigation carried out by the
departmental officers revealed that the Appellant had bifurcated the invoices
issued by them for providing cargo handling service to M/s B. Devchand & Sons in
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two parts i.e. one invoice was issued for loading and unloading of cargo on which
service tax was discharged and second invoice was issued for transportation of
cargo on which no service tax was discharged and thereby the Appellant evaded
payment of service tax of Rs. 7,67,389/- during the years 2013-14 and 2014-15.
The investigation also revealed that the Appellant had mis-declared and
suppressed correct value of GTA service rendered by them in their ST-3 Returns
&uring the period from April, 2013 to March, 2016 as compared to income
booked in their annual accounts and thereby evaded payment of service tax of
Rs. 2,96,044/-. The adjudicating authority confirmed service tax deman;:I totally
amounting to Rs. 10,63,433/- under proviso to Section 73(1) of the Act, along
with interest under Section 75 of the Act and imposed penalty of Rs. 10,63,433/-
under Section 78 of the Act and Rs. 10,000/- under Section 77 of the Act.

6.1  The Appellant has contended that they had not provided any service of
packing and hence, service provided by them did not fall within the scope and
ambit of Cargo Handling Service. Since the primary condition of packing is not
satisfied in this case, service of unloading of already packed bags from railway
wagons, loading them on to trucks and transporting the same to the godown of
receivers but without carrying out packing & unpacking will not be covered by
the definition of Cargo Handling Service. The Appellant further contended that
packing is the primary and fundamental requirement of Cargo Handling Service
and in absence of packing, it cannot be held that the Appellant had p'rwi-:led
Cargo Handling Service and consequently, they are not liable to pay Service Tax,
amounting to Rs. 7,67,389/-, interest and penalty.

7 | find that prior to 1.7.2012, service tax was levied under Section 66 of
the Act on services specified in sub-clauses of Section 65(105) of the Act.
However, provisions of Section 66 of the Act ceased to apply with effect from
1.7.2012, as notified vide Notification No. 22/2012-ST dated 5.6.2012. After
1.7.2012, service tax was levied in terms of Section 66B of the Act at the rate of
fourteen percent on value of all services other than those services specified in
the negative list under Section 66D of the Act. Thus, with effect from 1.7.2012,
classification of taxable services under specific category was done away with
and service tax was levied on any service, if the activity was covered within the

definition of ‘service’ in terms of Section 65B(44) of the Act and the same was

not covered under negative list as specified under Section 66D of the Act or not
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exempted under any exemption notification. In the present case, period
involved is April, 2013 to March, 2015 and hence, provisions as contained in
Section 66B shall be applicable. It is not under dispute that activities of loading,
unloading and transportation of cargo upto the place of service recipient is
covered within the definition of service in terms of Section 65B(44) of the Act.
Hence, the Appellant was liable to pay service tax on the said activities of
loading, unloading and transportation of cargo upto the place of service
recipient during the years 2013-14 and 2014-15. |, therefore, uphold the
impugned order to the extent of confirmation of service tax demand ‘of Rs.
7,67,389/- under Section 73(1) of the Act. Since, confirmation of service tax
demand is upheld, it is natural that confirmed demand is required to be paid
along with interest. |, therefore, uphold the impugned order for recovery of
interest under Section 75 of the Act.

8. | find that the adjudicating authority has confirmed service tax demand
of Rs. 2,96,044/- on the ground that the Appellant had mis-declared and
suppressed correct value of GTA service rendered by them in their ST-3 Returns
during the period from April, 2013 to March, 2016, as compared to income
booked in their annual accounts. On the other hand the Appellant has contended
that they had also provided trucks on hire basis to goods transport agency and
income received from such GTA on account of giving trucks on hire basis was
exempted from Service Tax by virtue of Sl. No. 22(b) of Nutificati-::lun No.
25/2012-5.T. dated 12.06.2012, as amended. Hence, such exempted income was
not incorporated in the S.T.-3 returns filed at the material time and produced
C.A. certificate dated 7.6.2021 of M/s Kanaiya R. Asnani & Co., Gandhidham.
The Appellant further contended that confirmation of service tax demand of Rs.
2,96,044/- along with interest and penalty is not tenable and is liable to be
quashed and set aside.

8.1 | find that SI. No. 22(b) of Notification MNo. 25/2012-5.T. dated
12.06.2012, as amended, exempted services of giving on hire any means of
transportation of goods to a goods transport agency. | have gone through
certificate dated 7.6.2021 of M/s Kanaiya R. Asnani & Co., Chartered
Accountants, which has been produced by the Appellant wherein details of
income received for providing trucks on hire basis to various Goods Transport
Agencies during the years 2013-14, 2014-15 and 2015-16 have been given. | find
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that the Appellant has not corroborated the said certificate with production of
relevant invoices issued by them for giving trucks on hire basis to GTA. In the
present case, verification of relevant documents is important before granting
service tax exemption under said notification, particularly in backdrop of the
fact that the Appellant had not contested this issue before the adjudicating
authority nor produced any documentary evidences in this regard. |, therefore,
set aside the impugned order to the extent of confirmation of service tax
demand of Rs. 2,96,044/- and remand the matter to the adjudicating authority
for determining eligibility of exemption under SL. No. 22(b) of Notification No.
25/2012-S.T. dated 12.06.2012, as amended claimed by the Appellant.” | also
direct the Appellant to produce relevant invoices/ ledger accounts and other
documents, if any, called upon by the adjudicating authority. Needless to
mention that de novo proceedings shall be carried out by adhering to the
principles of natural justice.

9. The Appellant has contended that amount attributable to transportation
service provided to M/s. B. Devchand & Sons, which is included in Table-ll of
show cause notice, is also included in Table-1 of show cause notice, which deals
with income received from giving trucks on hire basis during the years 2013-14
and 2014-15. Hence, total taxable amount of Rs. 62,08,647/- is required to be
excluded from Table-| of show cause notice on account of double taxation on
one and the same amount and service tax demand is required to be reduced by
Rs. 1,91,847/- and produced certificate dated 8.6.2021 issued by M/s. Kanaiya
R. Asnani & Co., Gandhidham, Chartered Accountants.

9.1 | have gone through the said certificate dated 8.6.2021 of M/s Kanaiya R.
Asnani & Co., Chartered Accountants, wherein it has been mentioned that
turnover of Rs. 62,08,647/- was included in Table-l and Table-ll of SCN, in
respect of transportation service rendered by the Appellant to M/s B. Devchand
& Sons during the years 2013-14 and 2014-15. | find that the Appellant has not
corroborated the said certificate with production of relevant invoices issued by
'g.tlem to M/s B. Devchand & Sons. Further, the Appellant had not contested this
issue before the adjudicating authority nor produced any documentary evidences

in this regard. Since, the matter relating to taxability of transportation income
is being remanded to the adjudicating authority vide this order, the adjudicating
authority is also directed to verify whether taxable value of transportation
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service rendered to M/s B. Devchand & Sons has been included twice in Table-l
and in Table-ll of SCN for demanding service tax. The Appellant is directed to
produce relevant invoices, ledger account of M/s B. Devchand & Sons and other

documents, if any, before the adjudicating authority for verification.

10.  The Appellant has also contended that services by way of transportation
of goods by road is covered by sub-clause (p) of Section 66 D of Finance Act,1994

containing the negative list of services. Hence, confirmation of service tax
demand of Rs. 7,67,389/- is not sustainable. -

10.1 | find it is pertinent to examine the provisions contained in clause (p) of
Section 66D of the Act which are reproduced as under:

“SECTION 66D. Negative list of services. — The negative list shall comprise
of the following services, namely :—

(p) services by way of transportation of goods—
(1) by road except the services of —
(A) a goods transportation agency; or
(B) a courier agency:

10.2 As per above provisions, services by transportation of goods by road is
covered under negative list and consequently not liable to service tax, however,
exception is carved out under sub-clause (p)(i)(A) thereby excluding the services
of goods transportation agency from said negative list. Hence, services of
transportation of goods by road provided by goods transportation agency was
liable to service tax. In the present case, the Appellant was registered under
GTA service and they have also not disputed that they are not goods
transportation agency. Hence, transportation services rendered by them to B.
Devchand & Sons is not covered under clause (p) of Section 66D of the Act. |

discard the contention being devoid of merit.

11.  The Appellant has contended that the Show Cause Notice is time barred
inasmuch as there is no suppression with intent to evade Service Tax. The entire
income on which Service Tax is demanded is duly recorded in the books of
account. Moreover, the issue is of interpretation revolving around scope of Cargo
Handling Service. Hence, the impugned order advocating invocation of extended
period for the purpose of demanding Service Tax under the proviso to Section

73(1), interest under the provisions of Section 75 and imposing mandatory
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penalty under the provisions of Section 78 of the Finance Act, 1994 is not in
accordance with law and liable to be quashed and set aside.

11.1 | find that the Appellant was registered with Service Tax Department
and was paying service tax in respect of loading, unloading and transportation of
cargo upto recipients’ premises in respect of all service recipients except M/s B.
Devchand & Sons. Investigation carried out against the Appellant revealed that
they had bifurcated invoices issued by them for providing said services to M/s B.
Devchand & Sons in two parts i.e. one invoice was issued for loading and
unloading of cargo on which service tax was discharged and second invoice was
issued for transportation of cargo on which no service tax was discharged. Thus,
short payment of service tax in respect of services rendered to M/s B. Devchand
& Sons came to light only when investigation was carried out against the
Appellant. Had there been no investigation carried out against the Appellant,
the short payment of service tax in respect of services rendered to M/s B.
Devchand & Sons would have gone unnoticed. Hence, there was suppression of
facts with intent to evade payment of service tax and extended period of
limitation under proviso to Section 73(1) of the Act was rightly invoked in the
present case.

11.2  Since invocation of extended period of limitation on the grounds of
suppression of facts is upheld by me in para supra, penalty under Section 78 of
the Act is mandatory as has been held by the Hon’ble Supreme Court in the case
of Rajasthan Spinning & Weaving Mills reported as 2009 (238) E.L.T. 3 (5.C.),
wherein it is held that when there are ingredients for invoking extended period
of limitation for demand of duty, imposition of penalty under Section 11AC is
mandatory. The ratio of the said judgment applies to the facts of the present

case. |, therefore, uphold penalty of Rs. 7,67,389/- imposed under Section 78 of
the Act.

12. Regarding penalty of Rs. 10,000/- imposed under Section 77 of the Act, |
find that the adjudicating authority has imposed penalty on the grounds that the
Appellant was not paying service tax properly and not following procedure of

Service Tax law. | concur with the findings of the adjudicating authority and
uphold imposition of penalty of Rs. 10,000/ - under Section 77 of the Act.
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13. In view of above, | set aside the impugned order to the extent of
confirmation of service tax demand of Rs. 2,96,044/- and remand the matter to
the adjudicating authority as per finding given in para 8.1 and para 9.1 above.
The remaining portion of the impugned order is upheld.

14.  wfterFar gTer 2s $t 7% wfte F1 Foer 3 adm g R smar g
14.  The appeal filed by the Appellant is disposed off as above.
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