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Appeal No: V2/57/BVR/2021

:: ORDER-IN-APPEAL ::

M/s. Mohini Construction Co., Chalala (hereinafter referred to as “Appellant™) has
filed Appeal No. V2/57/BVR/2021 against Order-in-Original No. 01/AC/CGST/BVR-
3/DIV/2021-22 dated 30.09.2021 (hereinafter referred to as ‘impugned order’) passed by

the Assistant Commissioner, CGST, Division-3, Bhavnagar (hereinafter referred to as

‘adjudicating authority’).

< The facts of the case, in brief, are that the Appellant was engaged in providing
construction service and was registered under the Finance Act, 1994(“the Act”).
Proceedings were initiated by the officers of Directorate General of Goods and Service Tax
Intelligence, Vapi Unit (DGGI) against certain contractors (including the Appellant), on
the grounds that these contractors were not paying service tax on services provided to
various Government authorities. During the course of investigation, it appeared that the
Appellant had not paid service tax to the tune of Rs. 8,84,982/- in respect of some
contracts/works. Accordingly, a SCN dated 20.06.2020 was issued to the Appellant
proposing as to why:-

(i) Service Tax (including SBC & KKC) amounting to Rs. 8,84,892/- should not

be recovered under the provisions of Section 73(1) of the Act and amount of Rs.

98,982/- paid by the Appellant should not be appropriated against the above

amount; \

(ii)  Interest on above demand should not be recovered under Section 75 of the

Act and amount of Rs. 41,954/- already paid by the Appellant should not be

appropriated;

(ili)  Penalty should not be imposed under Section 78(1) of the Act; and amount

of Rs. 11,001/- already paid should not be appropriated;

(iv)  Penalty should not be imposed under Section 77(1) of the Act;

(v) Penalty should not be imposed under Section 70 of the Act read with Rule

7C of Service tax Rules, 1994.

2.1  The adjudicating authority vide the impugned order, after considering the
submission made by the Appellant, has confirmed the proposal made in the SCN.

3 Being aggrieved by the impugned order, the Appellant preferred the appeal
contending, inter-alia, as under:

(1) They had provided services during the period from 01.04.2015 to
30.06.2017 to the State Government and entered in agreement with the Executive
Engineer, R & B Panchayat Division, Surat (Agreement No. B-2/169/2015-16
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Appeal No: V2/57/BVR/2021

dated 01.09.2015 (for 72 units)) & B-2/209/2015-16 dated 11.09.2015 (for 88
units) and District Panchayat, Valsad (Agreement No. BSD/ANG/2015-16 dated
07.11.2016 to construct a low-cost house for 27.58 sq.m (3.81x7.27) under Halpati
Aawas Yajna;

(ii)  Their works are fully exempted under Notification No.25/2012-Service Tax dated
20.06.2012 as amended by Notification No. 09/2016-Service Tax dated 01.03.2016
(Sr. No.14);

4. Personal hearing in the matter was held through virtual mode on 25.03.2022. It was
attended by Shri Pradyumansinh M. Rathod, Authorized Representative of the Appellant.
He re-iterated the submission made in appeal memorandum. He also stated that the firm
has constructed houses under low cost housing scheme of Government of Gujarat and they

were eligible for exemption under the notification.

2 I have carefully gone through the facts of the case, the impugned order and the
written and oral submissions made by the Appellant. The issue to be decided in the case is
whether the impugned order confirming service tax demand of Rs. 8,84,892/- under
Section 73 of the Act, along with interest under Section 75 and imposing penalty under
Sections 77 and Section 78 of the Act and also appropriating the amount already paid by

the Appellant, is correct, legal and proper or not.

6. Ongoing through the case records, I find that the demand has been confirmed in
respect of following works carried out by the Appellant:

(Amount in Rs.)

Sr. | Work Order No. & | Amount Rate Value of | Rate Service

No | Date involved of Service of Tax | Tax
abate recoverable
; ment
1. | B-2/209/2015-16 74,47 810/- | 60% 29.79,124/- | 14.5% | 4,31,973/-

dtd.11.09.2015

(Various  Awas  at
Bardoli Taluka (88-
units)

2. | B-2/169/2015-16 60,99,339/- | 60% | 24,39,736/- | 14.5% | 3,53,762/-
dtd.01.09.2015 Various
Awas at Bardoli Taluka
(72-units)

3. | VZF/230007247 8.,93,245/- | 60% 1,78,649/- 14.5% | 25,904/-
(under RCM S.Tax on
50% of value)

4. | BSD/ANG/2015-16 12,22,381/- | 60% | 4,88,952/- 15% 73,343/-
dated 07.11.2016
(Construction of
Anganwadi at various
village of Borsad
Taluka)

Total Service Tax 8,84,982/-
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Appeal No: V2/57/BVR/2021

6.1. It is observed that the Appellant had not disputed their liability in respect of work
orders mentioned at Sr. No. 3 & 4 of the table above and have paid their liability along
with interest and penalty, which has been appropriated in the impugned order by the
adjudicating authority. The Appellant had paid the applicable service tax amount of Rs.
25,904/- in respect of Work Order No. VZF/230007247 (for services provided to M/s.
Reliance Industries Limited) and had furnished copy of Challan and ST-3 returns to the
investigating authority (Para 5 of the SCN). It is further observed that the Appellant has
also paid Rs. 1,25,938/- (Service Tax of Rs. 73,343/~ + Interest Rs. 41,954/~ + Penalty Rs.
11001/~ ) in respect of Work Order No. BSD/ANG/2015-16 dated 07.11 2016
(Construction of Anganwadi at various village of Borsad Taluka) before the issuance of
SCN (Para 9.2 of the SCN). I find that the demand in respect of these two work orders are

not contested in the present proceedings.

6.2. As regards the two Work Orders mentioned at Sr No. 1 & 2 of the table above, I
find that the Work Order No. B-2/209/2015-16 dated 11.09.2015 and No. B-2/169/2015-16
dated 01.09.2015 (herein after referred to as “the impugned work orders™) have been
allotted by the concerned Government authority to the Appellant for construction of 88 and
72 units of various Awas respectively at Bardoli Taluka. The Appellant has, in the grounds
of appeal, claimed exemption under Serial No. 14 of the Mega Exemption Notification No.
25/2012-Service Tax dated 20.06.2012 as amended. During the personal hearing also, the
authorized representative of the Appellant had stated that it has constructed houses under
the low cost housing scheme of Government of Gujarat and it was eligible for exemption.
I further find that the Appellant, in their submission before the adjudicating authority, had
claimed that awas / residential units constructed under the impugned work orders are
independent units situated at different places without common facilities and hence, would
not be covered under residential complex. The Appellant had, before the adjudicating
authority, also claimed that it was also eligible for exemption under clause (c) and (ca) of
the Mega Exemption Notification. They have also relied upon the Hon’ble Tribunal’s
judgment dated 13.03.2020 in the case of Shri Prakash Wadhwani Vs. Commissioner of
Central Excise, Customs and Service Tax, Bhopal (Service Tax Appeal No. 52243 of 2016
[DB]) in support of their contention.

6.3  The relevant provisions under Serial No. 14 of the Mega Exemption Notification
No. 25/2012 — ST dated 20.06.2012, as amended by Notification No. 9/2016 — ST dated
01.03.2016, are reproduced below:-

14. Services by way of construction, erection, commissioning, or installation of

%%a! orks pertaining to,-
A0
s
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Appeal No: V2/57/BVR/2021

(a) railways, excluding monorail and metro;
Explanation.-The services by way of construction, erection, commissioning
or installation of original works pertaining to monorail or metro, where
contracts were entered into before Ist March, 2016, on which appropriate
stamp duty, was paid, shall remain exempt.

(b) a single residential unit otherwise than as a part of a residential complex;

(c) low- cost houses up to a carpet area of 60 square metres per house in a
housing project approved by competent authority empowered under the
‘Scheme of Affordable Housing in Partnership’ framed by the Ministry of |

Housing and Urban Poverty Alleviation, Government of India;

{ca) low cost houses up to a carpet area of 60 square metres per house in a
housing  project approved by the competent authority  under:

(i) the "Affordable Housing in Partnership" component of the Housing for
All (Urban) Mission/Pradhan Mantri Awas Yojana;

(ii) any housing scheme of a State Government.

(d) post- harvest storage infrastructure for agricultural produce including a
cold storages for such purposes; or

(e) mechanised food grain handling system, machinery or equipment for units
processing agricultural produce as food stuff excluding alcoholic
beverages;

6.4. I find that the Appellant has contended in the appeal memorandum that these two
work orders pertained to construction of low cost houses for 27.58 square metres under
Halpati Awas Yojana and has submitted copies of plan with the memorandum. The
adjudicating authority in Para 8.1. of the impugned order held that the appellant had not
furnished documentary evidences showing that the residential units constructed by them
were under the ‘Scheme of Affordable Housing in Partnership’ framed by the Ministry of
Housing and Urban Poverty Alleviation, Government of India for claiming exemption
under Entry No. 14 (c) of the above Notification. I find that the impugned order was
passed without affording the appellant any opportunity for personal hearing. The appellant
was granted three dates but there is no record for any request for adjournment. Further,
there is nothing on record to suggest that the documents submitted in appeal memorandum
were produced before the adjudicating authority. Hence, I find that the impugned order has
been passed in violation of principle of natural justice. It would be in the interest of justice
that the matter is remanded to the adjudicating authority to examine the matter afresh after
according the appellant to represent their case as part of natural justice. The appellant is
also directed to submit the documents relevant to the case before the adjudicatin g authority

for exemption is examined.
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T I find that there are factual discrepancies in the impugned order. The adjudicating
authority, at Para 10 of the impugned order, has observed that the Appellant had paid %
service tax of Rs. 25,904/- and Rs. 73,343/- so, the total amount paid by the Appellant
works out to Rs. 99,247/-. Whereas, the amount appropriated against the confirmed service
tax demand is Rs. 98,852/- only. Further, the remaining demand mentioned at Para 10 of
the impugned order is Rs. 7,85,735/-, whereas in the order portion it is mentioned as Rs.
7,86,130/-. 1t also appears that the adjudicating authority has wrongly appropriated the
penalty amount of Rs. 11,001/~ paid by the Appellant @15% of Rs. 73,343/- in respect of
Work Order No. BSD/ANG/2015-16 dated 07.11.2016, against the penalty of Rs.
7.86,130/- imposed under Section 78 of the Act, in respect of the impugned work orders.
find that the above factual discrepancies are also required to be verified and corrected by

the adjudicating authority in de-novo proceedings.

8. In view of the above, I set aside the impugned order to the extent of confirming the
demand of service tax in respect of the impugned work orders with a direction to decide
the matter afresh as per the findings recorded at Para 6.4. and 7 above. The appellant is

also directed to produce necessary documents before the adjudicating authority/

9. ardfierral gr st =1 78 rdier 1 Fer 3wiie afts @ B smar )

9. The appeal filed by the Appellant is disposed off as above.
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Ketan Dave Commissioner (Appeals)
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