
f#fl*YIumrn

::qrgs (srftnq 51 6rctd-c,{< Cd +{r rcdt< lffiq sqr< tm::
O/O THE COMMISSIONER (APPEALS), CST & CENTRAL EXCISE,

B&q tFr,ff S€ ff lFra / 2"d Floor. Cs.r llhavan.

tq tr ft{r i-e, / Race Course Ring Road,

rrstte / Raikot - 360 001
vq+q qqi

l3-cexamd n lc.lnTele Fax No. 0281 - 2477952/2441 l42Email: commra

<Frs&srrq.e.ar(I DIN-20220364SX00002 I 2555

OlONo.

tT tDc/Kc12020-21v2nt8|RAJt202l

erfl-q 3{rtqr rirqr(order-ln-Appeal No.):

RAJ- BXC U S-000-APP- l 33 -202 t -22

{

q

Dare

r8-03-2021

q

3rdsrFrft{i+/
Date ol Order:

2s.03.2022

fficr S;qr<, 3n{-tr 1erftw;, <rw#a arv mfto7
Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Ra,kot.

i{T{ i{rg-fi/ TiTm qrg-m/ scr{s/ s-{rrrfi 3ngs, }*q stqrE eJ6/ +{rfrVrq qi+{F{,
<rwole / errrm / qirfftncr am gtrr:ftfufr qrt no vr?r t q&-r: 7

Arising out of above mentioned OIO issued by Additional /Joint/ Deputy/Assistant CoEmissioner, Ceotral

Excise/ST / CST, Rajkot / Jamnagar / Gandhidham :

qffiarcft{rff 6r rc\,iisfrr /Name&Address of theAppellsnt&Respondent :-

M/B Shreejt EnterprlBe, "Shreejl Xrupa", cuIrdala Road cottdal, Dlstt: RaJLot-36O311 .

fl 3ltrr{qfrt) t qfta qiri qft ffifun rfte t :.rr+ rrBr+rrt f rrl,}rrq + {rel {'fT{ 
"rlrr 

6, Trdr I r/
Any person aggrieved by t}lis Order-in-Appeal mey file an a'ppeal ro rhe appropriate authoriry ih lhe followlng

fuLg+,s[TIF eg+ qE iiEtS(Iq XgrA-*'"t a*6 *.fr11t'ra'r+rz e5+ 3TlrFffc,le44 ff "rm 3sB +,iT.ta
rr{ Fr4 jflE}Flqq, 1994 +l ur'r 86 + 3rr4T tfFtttd+r TrrH +t trl ffi41e t/

Appe-al ro_Cus(oms, ExclsS & Service Tax Appellare T bunal under Se(uon 358 ofCEA. I944 / Under Se( tion
E6-ol the Finance Act, 1994 an appeal lles tb:-

E fiq''rr TTr+I i q^E€1;1^q{r frri4rfl slq, ffiq :;qr<{ ,fq r.{ q<rTr 3Tffiq anq'rFrE;rq ft ftirq fti , as. .fia. a Z,fi. m. I',c, Tg E-fi, +l +l Tr4i wffir' r/ -

IhS, special bench of qustoms, Excrss & Service Tax Appellate Tribunal of Wesr Block No. 2, R.K. purajn, New
Delhl m all matters relatinR lo classification and valuatrbn.

l^T -,r+ YF-z" l(al t-{rrq 1- rtrt + eqr+l irq rrft 3iafr+ +Er rrq.+fiq rFnE er;T rrd'r+rq-{ {'fFfrq 
'qrqrFl{--,rr(Ffec)fi qtfc F*iq q-ftfl,,fafiq T{, {6Er4i E-q-4 3rqrdr rrE{r{rE ?2. 

" t 
!+ ff Trff ?rBr r/

Tq $e WeSl regional bench of Cusloms, Excise & Service Tax AoDellate Tribunal |CESTATI at 2.d Floor
Biaumali Bhau/'all, Asarwa Ahmedabad-38O0 t 6in case ot appealt'orhEi tran-a-Jnien-rlcjnid fi'para: jial
above

qrftsliftilftqr
Date of issue:

rT

(B)

,'iFirq =qrnf -r+.q + rl{'t '{'iE T{a +?i + E}l., #rq l=,fl",t r l rfFr lErrnra-dr. zoot. T ific 6 { ,rd.ir Fiuiftd fur'
rFr q-FI EA 3.sr ?'F rt=rlr q ?" Frj- Eri. q'+aI I iTi c fc n rq -+ cfa + qrrr. 77i Tf,flz ,r+ + cl.r ?rrn +J qtrr ir7irl].I[ :FII IcFrr, -'rI 5 -r<I qT -]qq {q.5 TFll riqrr qr 50 tIGr nTn S {?Fn S0 qrGr FtTrr t *for i ir *:irr I ooo /- r,ri
5,000/- t'trq- 3{T{r l0,0o0l- i'FI +t f+uiltd T{r ri+ fi trfr r+c Etr ftuii-d sr*E qr qrrmr rafira ]r'Hru ..#;+?Tr f,i
snsr fi IBrTI i-i<rr { ;irc q F{t rfi qrdirf{ lri + a-+ {rr Tr,1-''Tift-{ a'+ grE ai-r Giar TrTr srBq r q4ftId irF. {{
TTFIF..iFF fir 3q ?IrqI^4 rFn qTBq qET {4nFr 3rqFt1.4 r{Erttr{''rr +i ,nier tsfi i I Rr.r{ TArr (e irru.r) + ftrr }'rffi-ri }qTlI 500/- qq 6r fifif,-{ 1E6 Trn s"-,"Tr Etr[ t/

F&?8f#i:#":$r&'J',fJsrrtit&lr$sfl BfJ'sn"T gillitp"l';sli.f 9m,3,^;.,J i""#i:T'r?*,'tg,iJ,5\13
6i'd['.p,fi1,\1i,.,3L",7ff"qJtf7_..r",,na ,!",]r,.tsuggl., , L";tP.oB6 r_^, [i;J0a8391 so i"1"18.,"ffi,?L.1. ,#
rorrn oI,crossed oanK.or4Jl In lavour ol Asat. ReFstrar ol branch of anv nomrnaled oublic seilor bant of lhe
81,1'5,slx;pf.",fl3i',l,""i.%r, !,"#i%T:d"gtHIlj;B.J !?l "'ffi5":llt 

oji[: 
JiHl.d56'tienih 

niGi t';t Liai ii

Xfi-,{rq 'qrqrfurrlr-+ 
qqtr-l{fq, F-{ 3{Fff{Tq.l99afr qrlr eertr s ra.,in iqrrr |M recn h {*rq qr rr i r=a

Fd.?rrr'Tlrq-{ qT.-sq qr-cFlci q +r trT q+rtT gd T{fi qrq Ftrq 3n?gr 4 fuFa {,fr4 # rrfi n -{#qfi.mu n#i+,i?;
q rrd Fr4 vqrfl{ Et+i f6q)ilrra;-riqqiqr*qq6ciihqFLTFT{Trfifrqtqqrr#itr jtr {,ntr'.rrr?Ei; .,F<

ffi o%r&ftr'ffi fln*r#s"#}#-.{ruHT#+}"#**m+'*-#;'#9f; ,g#g,IdEIi { rFT l FF{l qI iq4l-nrF qT + i.6J.r.r rtl ,'Tit+r t+'r,E ET.r ffi'r ff<r qIBq r q.aiirrd q+ Tr ffi +{ # {E
errq- c rr4T qrl?r' -ril T"Id? fildlq r{r4-1,)-rrur +t ,n.{I tar{ t'r Dr".a 'fl),r ri *f+'t} En *r}ri-.rz } qi'?r Sobl. .{" ir{fi1-,T ,J4 TqI s,TT fiTfi I/

[i]ti8,,",fl"i,t9.,..;[b,,*f[,8x slh:J;€E?:d!i3i tlit irp:;ffffili sid* B.{,i[,lTBB{3,f}B'r.ht

*rx+um:,riti$$ttg;#[*g'tlhffi "!ffi 
[rffi H#dli".ffiflttr{"ffi 

ri;.i;$u
i{*.ri..,1#rtiiii,f;rrr#,itd"13:#.#ii}}Hr{F*ffiilflf""iii:.isH$:t-:'liq;$*iffiFiHirn

28.03.2022

(A)

{i)

(n)

{iii)



(i) ftq 3rtuft{q.tee4ff ffrI B^o f=.Lry{(2, * ,;o;* sF.ffJt1, iqr--r a..o-**, r2e+, * R-+r e1z; s+e(zA) r;pea fofft1rq" s.r.-7 + + cr q+iiG ji+ ilT {I-,.# j*",.# *# 
"G t;,+i,'td" IE1q er6 ar.rqrft{ 3Tae1 ff cftat qqrr r-r 1=-} } rra ffi wiFr4 ait.*BS t'ffi *rt-rr"" aram-sruar 

=++-". 
++fi'#ii'Giisrrr, + arft#a qq6ga"nT'+ 3{r#. <-$ 6," # aa;r +'qa'#rr #Hh # d t-#r'*+;"ft";,t ' '

The appeq-l under sub:"lqol,^(.?.qrd (2A)_orthe:ectjon so rh" ii"a".l a.t'issi, !d;ji'bJfiled in For ST.7 asprescribed under Rule 9 (2) &9i2A) of the'service ralnutei,l-o;e+',ini"iii"riul ici""ipi"'iia"Lv-, .opv of orderof Commissioner Centrai 6xcis'e or Commissioni., Centrar'Bxci*l&#a[)"(";;;'#f,i;fr""fi'"riu" a certifiedcopy) and copv of the order passed bv the CommiiJi,i"e.autiblirfii'tffi h$i"i#1 'b-",i1-iil?,i"er 
or DeputyCommissioneiof central Excise/ service rax to rrte ttrt$ir;"] ir;?;J"ur-e app.riaiit.bii;;1. 

*'"

ftqr s,Jq, i*q:tcru ef66 \'d^+dm. irffiq-HftE"rT 
-1fo*a1 * vft 3Tffit b qrr+-il Mq rarr eFa srloftqq r9++ ff erraasy.wlginh,*8ff+qifaffqc, rse+q'rnrait,-d,fd**;d,,ti;"iff"tt:;.-i#+rfrJrilfr-yrtu+.rurt-

qff-{ r.i qnq zrr erar++r t1 rr.r } ro sfrrr+ rro'2.1, w_qi.r * t+-'a;+o *::d'$H: + *# r"# ri"1*# t, .,
Tqnrq F,{n qpr, 4vfi * #'rnr * .rd.k # B ci;;6'.ffi t- #f * iffi 

""" 
tr 3rrrrzr. a atridq :rqrt rf6"fni +{r-dr + -in-.f-d "rriq mS 

"T 
*f*. t As-snft-q'a"-'' "''

(i) trrq t r ?t * aia-dio rrq
(ii) *rire:rfi ff ff rf rrm-d rrfe)
(iii) Ha qcr hqrretii + fr4q o * siT{id tq1-fi.c

lutf-Kft 13alTr4-{5-fr'r+" ({' z) sTtsftv.q 2014 h qrr.rT t E4 ffi 3{ffiq l-rfltrnrft } rqeT frqrftft{E{Ir{ leIT rr{ srwq T,t qrrl Tet Brrlt/
For an aooeal to be filed beforethe CESTAT, under.section 35F of the Central Excise Act, 1944 which is alsomade aoblicable to Service rax unaeiSe-cu".i sJ "i't],?i'd;iiiJi, idsi, ," appi:; a:s;;it^tiis order shall riebefore the Tribunal .,., .,ayment oalo%;iG; a"t11 o-.*r"-0.,i;h;; iuiy o. duiy and 6enaltv are in dispute, orpel.a]ty,-where-penalty'a-[one ii in aisi,uie,-p;;,d"d ih;;;il'i;i[iJla[irJJip?yiu'iI'rfio'drff[" subJect to aceiling of Rs. lOCrore-s,

Under Central Exci;se and Service Tax, "DuW Demanded" shall include :(i) amount determined under Sectjori l l D:(lil amount of erroneous Cenvat Credit taken:
.(yr1. - - arnount payable under Rule 6 of the Cenvht Credit Rules

- provlded lurther that the orovisions of this Section shall not apply to the stay application and appealspendinE before anv appellate authbrity prior to the commincement oiHI Fd-an; dl",ilzifiEi idii.

(ii)

(c)

1TII d
CTilI

manner
Central
each.

.1994 ff'fi-+t 
+q

35EE +"c?rqrifl6 + 3iiltfir+r-?Tftq,
q{a Tr{, Tg reFil-1 10001, fi liF,.qT

EIT'T
q-fir,

3Fs'*1"1i,*,*l{{:ittT#ffi f h$Hi:l5fl 
",t$t!

(i) ffiEHEEHffitrHslHs'A*Hu+H_mqq-er- rJE c rfim 4 T{,i{r{ ?f qTqq qt/
In qaSe of anv lo'"ss of goods, wiiere the loss gccurs in trar-rsit from a fac_to_ry to a warehouse or to another factorvor from one "warehouSC to anoih-er iinring trre ?bu;ii,;f 'p;'oAe"siing;i'fh'e 'g"o5a'iiar-'a"il,ii."tid;#;ii;' jff.Xii
whether in a factory or in a warehousC

(ii) S:+.ge'txg *erag!1[-*,i qrc +ftftqf,T t vgrr +-$ m q. rft.rq+dr rerrt eJF6 * gc 1ft+cy + r1.rq+ t;,
5I Yrr{?rlTElFfirttrlg zner,r6l Ffqfafi Tr{i?r /'
In case.of rebate.of -duty 

o-f excise gn goods'-exp-orted to any country or territory outside India of on excisablematerial used in the mahufacrure of thE-gooda Wliiih ara exiiort-e?-1*o'aiy c"oniiEV dribifiioivtl[t5ia6i""fiX]-"''
rur, : rc sffi yi6 6T n-i'iEii. r"r-q IEiT rlT?if iF. {ftrr, ;Nl!t qT fefa +f qfe ffqfd f+-ql rrq.r tsr f

ln case ol-goodsbxported outsidelndia export to Ntspal or Bhutan, without bayment of duty.
(iv) 

ffiffi$ffi ffihw,X$,$ffiiflgffiffiS"Fm#mmen#Hggg{
Tqar/
C-iedit of any duty-allowed to be utilized towar{s pqyment of explse duty on final products under the orovisionsof this Act ot the'R.ules ma{-e thqre undei SucE_oi_dti is-patsrla-bl &?t6iniiii;siSirHjIbj#A:i'ofi'br"Jtl,.','iiits
date appointed under Sec. 109 of the Financt (NoA-ACa, 1998-.- -

Htr*& rsF*EEH# #/ffi s 
g,$ ffi ffiffi $ffif s

1944 fil urrr 3s-EE + T#{ Ftuttrd gJq *t rErqdt 6 meq * drr qr tR-o & yft dlrr H qr+

qrrrgrr 3{r+fi;F qrrT FrHffiaad r{uir-d qrq qr sr?r{III oT qr+r qrau 
r

III:"T rfrc rrd qra sqir qr sqi Tq *'+ Fqt 2oo l- it Tffir< Fdqr orq arr qfr ricfl rs'c gfi o{rcr ry} + 
"qr<T * + 6q-q

1000 -/ 6r lITdr{ EF-qr qrrrr

II,g tgVp_lgq_upgfica,tlo,gshalf be accompanied. by g fee of Rs. 2Q0l-rvhere the amounr involved in Rupees One
Lac or less and Ks. IUUU/- where the amount lnvolved ts more than Rupees One Lac.

(v)

lies to

may

(vi)

(D)

(E)

(F)

(c)

s"t iiT + -IT;IT
q{uFr.
.o. be

or

{€ iluI
3ITTTT

gr3Lfur *ryg; arF*ftrc, 197s, + rgq+-1 t ergcr< p qr?qr cq errm al?qr 4t cR.R fruifud 6.50 {c} +,r Rrrrt?r{r
er6 taFF'e Fr.n EI;IT frf*Ut /

9;n'ny"tl*Bo}r"ftg%l;"0'"? fP""Bitlf fflt?."b1[abf,iffd#s,glg'Jr',l*s"tfl$:EifJtfiBig?ty;3#J"H:* '
fu:E+, @ p1IE tm T,s +{r+,r ffi ;umrfh+r-ur tmni Rful lM, 19Bz ii {Filrd qa r< dqftrd rrc-f,t 6r
qTrqIEkI frrT Errfl Ffrrln fi 3f. ril rqr{ 3{Ffirfil 16{r qfdl tst /
Attention is ?ls6 irlu;,"d.t-o the-rules cgvering these- ahd other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

eg 3Tffiq @ O "tr.erfutr 
+t+ + ddfud qq6, Bqd 3fr rffTflT rr4?rfr t frq, 3{+mntr furFftq aq{rrts

w:ww.cbec.sov.in of as c+-e i r I
For tfe elaborate, detailed:ind latest pr.ovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.c'bec.gov.in



Appeat No: VZ I 118 I RN I 2021

:: ORDER-IN.APPEAL::

M/s. Shreeji Enterprise, Gondat, District: Rajkot (hereinafter referred to as

"Appettant") has fited Appeal No. VZl118lRNl2021 against Order-in-Original No.

17tDCtKGlzOzO-}1 dated 18.3.2021 (hereinafter referred to as 'impugned order')

passed by the Deputy Commissioner, Centrat GST Division-ll, Rajkot (hereinafter

referred to as 'adjudicating authority').

2. The facts of the case, in brief, are that the Appettant was engaged in

providing'Works Contract Service'. During inquiry initiated by the officers of

Directorate General of GST lntetligence, Rajkot, it was revealed that the Appettant

was providing 'Works Contract Service' to Project lmptementation Unit,

Commissioner of Heatth, Gandhinagar, but had not obtained service tax registration

and was not paying service tax. !t was further reveated that the Appetlant had

evaded service tax amount of Rs. 14,52,657l- during the Financial Years 2015-16

and 2016-17. After initiation of inquiry, the appettant obtained service tax

registration and paid service tax amount of Rs. 7,81,828t- in cash on7.4.2017 and

Rs. 5,01,188/-through Cenvat credit, totatty amounting to Rs. 12.,83,016/- for the

said years. The Appettant atso paid interest amount of Rs. 5O,O52l - on 7.4.2017,

19.5.2017 and 11.7.2018 and penatty of Rs. 1,92,450t- on 23.4.2018.

2.1 On cutmination of investigation, Show Cause Notice No. DGGI/RRU/36-

O1t2O1g-20 dated 31.7.2019 was issued to the appettant, catting them to show

cause as to why service tax amounting to Rs. 14,52,657/- shoutd not be demanded

and recovered from them under Section 73(1) of the Finance Act, 1994 (hereinafter

referred to as 'Act'), atong with interest under Section 75 of the Act and service

tax amount of Rs. 10,02,763t- shoutd not be appropriated against confirmed

demand; Cenvat credit of Rs. 2,80,253/- availed and utitized wrongty shoutd not be

denied under Rute 14 of the Cenvat Credit Rutes, 2004. The notice atso proposed

imposition of penatty under Sections 77(11(bl and 78 of the Act.

2.3 The above Show Cause Notice was adjudicated by the adjudicating authority

vide the impugned order who confirmed demand of service tax totatty amounting to

Rs. 14,52, 657 I - under Section 73(1) of the Act, along with interest under Section 75

of the Act and appropriated service tax of Rs. 10,02,763/- paid by them agatnst

confirmed demand; disattowed Cenvat credit of Rs. 2,80,253t- availed and utitized

wrongly by them under Rute 14 of CCR, 2004 and imposed penatty of Rs. 10,000/-

b
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Appeat No: V2l 118/R A.,/2021

under section 77(1)(b) of the Act and penalty of Rs. 14,52,657t- under section 78

3. Being aggrieved, the Appettant preferred the present appeat contending,

inter-alio, as under:

(i) They had paid entire amount of Service Tax arong with interest wett

before issuance of scN and even before recording of statement during the

course of investigation. Hence, scN was not required to be issued in view of

provisions of section 73(3) of the Act. Even if service tax is paid after inquiry

by the department then also provision of section 73(3) is quite appticable,

since the said section states that service tax may be paid on the basis of tax

ascertained by a Central Excise Officer also. Hence, it is not necessary that

in each and every case where payment is made during inquiry or after

inquiry, SCN is to be issued. lf this is the case, the provision of section 73(3)

of the Finance Act, 1994 becomes redundant. lt is not a case of non-payment

of service tax but it is just a case of tate payment of service tax. Further,

the same is not due to fraud or coltusion or witfut misstatement or

suppression of facts or contravention of any of provision with intent to evade

payment of service tax and retied upon case law of Adecco Ftexione

Workforce Sotutions Ltd.- 2012 (26) STR 3 (KAR.).

Page4ofl3

of the Act.

(ii) That the adjudicating authority confirmed demand without correctty

giving effect of threshold exemption as per Notification No.33/2012-57

dated 20-06-2012, by misinterpreting the said notification. Notification

No.33/2012 exempts taxable seryices of aggregate value not exceeding ten

lakh rupees in any financial year from the whote of the service tax leviabte

thereon under section 668 of the Finance Act, 1994. As per para 3(B) of the

said notification "aggregate value" means the sum total of vatue of taxabte

services charged in the first consecutive invoices issued during a financial

year but does not include vatue charged in invoices issued towards such

seryices which are exempt from whole of service tax leviabte thereon under

section 668 of the said Finance Act under any other notification. Hence, sum

total must be made of vatue of taxabte services and not the invoice amount

or value of services. During the F.Y.2015-16, they have gross receipts of Rs.

18,07,8451- in respect of original Works Contract Service. Accordingly, they

have taken vatue of Services as Rs.7,23,138/- [18,07,845.40%], after

abatement. The value of services is less than Rs.10 Lakhs and hence they

L
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were etigibte for threshotd exemption under Notification 33/2012-ST and no

service tax was payabte for the F.Y.2015-16. Further, since value of taxabte

services in the F.Y.2015'16 was less than Rs. 10 Lac, they were etigibte to

ctaim benefit of threshotd exemption of Rs.10 Lakhs of value of taxabte

services in the F.Y.2016-17 atso. Thus, impugned order has wrongly

confirmed service tax demand of Rs,44,1791- and Rs. 1,25,4881- for the

F.Y. 201 5-16 and 2016-17, respectivety.

(iii) That Cenvat credit was disaltowed by erroneousty observing that

Cenvat can be said to be avaited on the date of fiting of ST-3 Return, which

is a statutory record for availing Cenvat Credit and since appeltant has fited

ST-3 Return on 07-03-2018, Cenvat credit pertaining to period prior to one

year and three Months, as per Rute 4(7) of the Cenvat Credit Rutes, 2004.

However, date of fiting of ST-3 Return has nothing to do with the avaitment

of Cenvat Credit. Further, Cenvat credit is to be availed on the strength of

documents mentioned in Rute 9 of the CENVAT Credit Rules, 2004. lt is

undisputed that they have availed Cenvat credit based on invoices issued by

provider of service, which is a vatid document.

(iv) The demand of service tax is time barred as the show cause notice is

served beyond a normal period of thirty months from retevant date despite

there being no suppression etc. with an intent to evade payment of service

tax on their part. lt is not a case of non-payment of service tax but it is late

payment of service tax onty. The same is due to the fact that their Firm was

newly incorporated at the material time and exemption regarding services

provided to government was withdrawn in that year onty and thus, it was

something new [evy. However, they have paid entire amount of service tax

as soon as pointed out.

(v) The adjudicating authority erred in imposing penatties under Sections

77(1)(b) and 78 of the Act.

4. Personal Hearing in the matter was scheduled on 10.3.2023 in virtual mode

through video conferencing. Shri Keyur Radia, Chartered Accountant, appeared on

behatf of the Appeltant. He reiterated the submission made in appeal

memorandum. He further submitted that DGGI officers are not 'proper officer' as

per the Hon'ble Supreme Court's judgement in the case of Canon lndia (P) Ltd.

4.1 The Appettant has submitted additional written submission vide email dated

Page 5 of 13
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14.3.2022, wherein grounds raised in appeal memorandum are reiterated.

5. I have carefully gone through the facts of the case, the impugned order, and
grounds raised in Appeal Memorandum and in additionat written submission. The

issue to be decided in the present appeat is whether the impugned order
confirming service tax demand of Rs. 14,52,657l- under section 73(1) of the Act,
atong with interest under section 75, imposing penalty under sections T7 and 7g of
the Act and denying cenvat credit of Rs. 2,80,253/-, is correct, tegat and proper or
not.

6. on perusal of the records, I find that an offence case was booked against the
Appettant for non-payment of service tax. lnvestigation carried out by the officers

of DGGI reveated that the Appettant had rendered ,works contract service, to
Gujarat Government Department during the Financiat years 2015-16 and 2016-17

without obtaining seryice tax registration and without payment of service tax. The

Appettant has not disputed about provision of 'works contract Service, or their

tiabitity to pay service tax on said service. They have pteaded that adjudicating

authority has wrongly interpreted Notification No. 33/2012-sr dated 20.6.2012 and

if abated va[ue of invoices is considered then they become etigible for ssl threshotd

exemption of Rs. 10 lac in the Financial years 2015-16 and 2016-17 and

consequently, service tax amount of Rs. 44,1791- and Rs. 1,z5,4ggt- respectively

for the said years are not payabte by them.

6.1 I find it pertinent to examine the provisions contained in Notification No.

3312012-5T dated 20.6.2012, which are reproduced as under:

"In exercise ofthe powers confened by sub-section (1) of section 93 ofthe Finance

Act, 1994 (32 of 1994) (hereinafter referred to as the said Finance Act), and in

supersession of the Government of India in the Ministry of Finance (Department of

Revenue) Notification No. 6/2005-Service Tax, dated the lst March, 2005,

published in the Gazette oflndia, Extraordinary, Part II, Section 3, Sub-section (i),

vide G.S.R. number 140(E), dated the lst March, 2005, except as respects things

done or omitted to be done before such supersession, the Central Govemment,

being satisfied that it is necessary in the public interest so to do, herebv exempts

taxable services of assresate value not exceedins lakh rupees in financial

the whole of the section 668 f
said Finance Act :

tax leviable

Page 6 of 13
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Explanation - For the purpose of this notification, -

(A)

(B) "aggregate value" means the sum total ofvalueof taxable services charged

in the fust consecutive invoices issued during a financial year but does not include

value charged in invoices issued towards such services which are exempt from

whole of service tax leviable thereon under section 668 of the said Finance Act

under any other notification."

(Emphasis supplied)

6.2 lt is observed that the Appettant had provided 'Works Contract Service'

during the Financial Years 2015-16 and2016'17. As per clause (h) of Section 66E of

the Act, service portion in the execution of a works contract is a dectared service.

Further, the vatue of service portion in the execution of a works contract is to be

determined as per Rute 2A of Service Tax (Determination of Vatue) Rules, 2006.

The retevant portion is reproduced as under:

*RULE 2A. Determination of value of service portion in the execution of a

works contract. -
Subject to the provisions of section 67, the value of service portion in the

execution ofa works contract, refened to in clause (h) of section 66E of the Act,

shall be determined in the following manner, namely :-

(D Value of service portion in tlle execution of a works contract shall be

equivalent to the gtoss amount charged for the works contract less the value of
property in goods [or in goods and land or undivided share of land, as the case

may bel hansferred in the execution of the said works contract.

(ii) Where the value has not been determined under clause (i), the person

liable to pay tax on the service portion involved in the execution of the works

contract shall determine the service tax payable in the following manner,

namely :-

(A) in case of works confiacts entered into for execution of original works,

service tax shall be payable on forty per cent ofthe total amount charged for ttre

works contract;

Provided that .. .

(B) in case of works contract, not covered under sub-clause (A), including works

contract entered into for, -

b
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(ii) 
. 
maintenance or repair or c-ompletion and finishing services such as glazing

or plastering or floor and wall tiling or installatiori of electrical ntti"ng, o?
immovable property,

service lax shall be payable on seventy per cent. of the total amount charged for
the works contract.

6.3 The Appettant had opted to pay service tax as per Rule z(ii)(A) ,brd

reproduced supra. Accordingty, the Appettant was liable to pay service tax on forty
percent of the total amount charged for works contract, which is deemed to be

service portion involved in the work contract. The totat amount of work contract
executed by the Appettant in the Financiat year 2015-16 was Rs. 1g,07,g451-, as

per Para 7.3 of the impugned order, and accordingly, Rs. 7,23,13g/-, being 40% of
Rs. 18,07,845/-, was seryice portion on which the Appe[ant was tiabte to discharge

service tax. Hence, total aggregate vatue of taxabte service in the Financial year

2015-16 was Rs. 7,23,138/-, which was within the ssl threshotd limit as per

Notification No. 33/20'12-sr dated 20.6.2012 and therefore, no service tax was

payabte for the Financiat Year 2015-16, as has been claimed by the Appettant.

since, total aggregate value of taxabte service was within ssl threshotd timit in the

Financiat Year 2015-16, the Appeilant is etigibte for exemption for first aggregate

value of taxabte service equal to Rs. 10 tac in the Financiat year 2016-17 as wett, in

terms of Para 2(viii) of Notification No. 33/2012-ST dated 20.6.2012.

6.4 I rely on the order passed by the Hon'bte cEsrAT, Attahabad in the case of
Ashok KumarMishra reported as 2018 (12) G.S.T.L. 107 (Tri. - Alt.), wherein it has

been hetd that,

"4. Having considered the rival contention and on perusal of Explanation ,.B,, 
to

the said Notification No. 6/2005-5.T., dated 1-3-2005, we find that the said

explanation authorizes exclusion of consideration received towards providing

service which are exempt from whole of Service Tax leviable thereon. On perusal

of the said Notifications No. 9/2004 and No. l/2006-5T, we find rhat 60% of the

consideration received is exempted from the whole of the Service Tax leviable

thereon. Therefore, we find that for the purpose of calculation of aggregate value

as per said explanation "8" , 60% of the consideration received by the appellant

for which exemption was admissible does not need to be taken into consideration.

We also find from the record that after excluding 60% consideration the aggregate

value of clearance for the years 2007-08, 2008-09 and 2009-10 in the present case

is within the permissible limit for the exemption under the said Notification No.

6/2005-5T, dated 1-3-2005 which exempts taxable service from whole of Service

b
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Tax leviable under Section 66 of the Finance Act, 1994. We, therefore, hold that

the impugned Order-in-Appeal is not sustainable."

6.5 ln view of above discussion, I hotd that the Appettant is etigibte for benefit

of threshotd exemption timit of Rs. 10 takh in the Financial Years 2015-16 and 2016-

17, in terms of Notification No. 33/2012-5T dated 20.6.2012. Accordingty, lset

aside the confirmation of service tax demand on aggregate vatue of taxabte service

up to Rs. 10 tac in the Financia[ Years 2015-16 and 2016-17. The service tax

demand is required to be re-quantified by giving effect of benefit of SSI exemption

notification supra. t, therefore, remand the matter to the adjudicating authority

for timited purpose of quantifying service tax demand, as per findings supra.

7. The Appettant has atso contended that they had paid entire amount of

Service Tax atong with interest we[[ before issuance of SCN. Hence, SCN was not

required to be issued in view of provisions of Section 73(3) of the Act and retied

upon case law of Adecco Ftexione Workforce Solutions Ltd.- 2012 (26) STR 3 (KAR.).

7.1 I find it is pertinent to examine the retevant provisions contained in sub-

Section (3) and sub-section (4) of Section 73 of the Act, which are reproduced as

under:

"(3) Where any service tax has not been levied or paid or has been short-

levied or short-paid or erroneously refunded, the person chargeable with the

service tax, or the person to whom such tax refund has erroneously been made,

may pay the amount of such service tax, chargeable or erroneously refrrnded,

on the basis of his own ascertainment thereof, or on the basis of tax

ascertained by a Central Excise Officer before service of notice on him under

sub-section (1) in respect of such service tax, and inform the [Central Excise

Officer] of such payment in writing, who, on receipt of such information shall

not serve ary noii"e under sub-section (1) in r.rp"c1of the amount so paid :

Provided that the [Central Excise Officer] may determine the amount of short-

payment of service tax or erroneously refrrnded service tax, if any, which in
his opinion has not been paid by such person and, then, the fCentral Excise

Officer] shall proceed to recover such amount in the manner specified in this

section, and the period of [thirty months] referred to in sub-section (l) shall be

counted from the date of receipt of such information of payment.

Explanation I 
- 

... ...
Explanation2- ... ...

(4) Nothing contained in sub-section (3) shall apply to a case where any

service tax has not been levied or paid or has been short-levied or short-paid

or erroneously refunded by reason of -(a) fraud; or

O) collusion; or
(c) wilful mis-statement; or
(d) suppression offacts; or
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(e) contravention of any of the provisions of this Chapter or of the rules
made thereunder rMith intent to evade payment of service tax.,,

7.2 I find that provisions of section 73(3) of the Act is subject to provisions

contained in section 73(4) of the Act. lt is observed that show cause Notice was

issued to the Appettant by invoking extended period of timitation under proviso to
section 73(1) of the Act on the ground of suppression of facts. rt is on record that
the Appettant had obtained service tax registration and had discharged service tax
on 'works contract service' rendered by them onty after initiation of inquiry

against them by the DGGI officers. since, there was suppression of facts involved,
provisions of section 73(4) of the Act are ittracted and their case cannot be

covered under Section 73(3) of the Act. l, therefore, hotd that provisions contained

in section 73(3) of the Act are not appLicabte to the facts of the present case.

7 ,3 I have examined retied upon case taw of Adecco Flexione workforce

solutions Ltd. reported as2012 (26) srR 3 (KAR.). ln the said case, the assessee

paid service tax atong with interest for detayed payment of service tax before

issuance of show cause Notice. However, penatty under section 76 was imposed

upon the assessee. on an appeat, both commissioner (Appeats) and GESTAT hetd

that their case was covered under section 73(3) of the Act and hence, penalty was

not imposable. The Department filed appeat before the Hon,bte Karnataka High

court who decided the case in favour of assessee. However, facts invotved in the

present case are quite different. The present case is about non-payment of service

tax and not delayed payment of service tax. The Appeltant, admittedty, obtained

service tax registration and discharged service tax after initiation of inquiry by the

officers of DGGI. Hence, their case is not covered under the provisions of section

73(3) of the Act as per findings given supra. l, therefore, hotd that retiance ptaced

on said case law is not sustainable.

8. The Appettant has contended that the impugned order wrongty disattowed

cenvat credit of Rs. 2,80,253/- by erroneously observing that cenvat credit can be

said to be availed on the date of fiting of sr-3 Return, which is a statutory record

for avaiting Cenvat Credit and since they had fited ST-3 Return on 07.03.201g,

Cenvat credit pertaining to period prior to one year and three months, is not

etigibte as credit, as per Rute 4(7) of CCR, 2004. The Appettant further contended

that date of fiting of ST-3 Return has nothing to do with the avaitment of Cenvat

credit and cenvat credit is to be avaited on the strength of documents mentioned

in Rule 9 of CCR, 2004.

Page 10 of 13
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"10.4 From scrutiny of the Cenvat Credit register and invoices submiued by

the Noticee and comparing the same with ST-3 retums, it is found that the

Noticee was not eligible for the Cenvat Credit of Rs.2,09,9351- and, Rs.70,345/-

shown as utilized towards payment of Service Tax and KKC on 30.09.2016 and

31.12.2016 respectively. I find that the Noticee being a partnership firm were

required to make payment of Service tax on quarterly basis and as they have

registered themselves with the Service Tax department only on 06.03.2017 and

filed the only ST-3 return (which is a statuary record for availing and utilizing
Cenvat Credit) for the period October to March 2016-17 on 07.03.2018 they
were not eligible for Credit on invoices raised to them prior to 08.12.2016 (One

year for taking the Cenvat Credit and another 3 months for utilizing the same

being a partnership frrm). I find that according to Rule 4(7) of the Cenvat Credit

Rules, 2004 a provider of output service should avail the Cenvat credit on the

bills of input services within one year of issuance of such bills/invoices. In the

present case, I find that the Noticee has not filed any ST-3 retums except one

retum for the period of October to March 2016-17 lhey can not avail and utilize

Cenvat Credit merely on the basis of debiting the amount of credit in their a

books of accounts. Therefore, I hold that, the Noticee were eligible for Cenvat

Credit of a Pis. 2,20,9351- only as against the total amount of Rs. 5,01,188/-

availed and utilized by the Noticee. Hence, the remaining Cenvat Credit

amounting to Rs. 2,80,253l- appears to be wrongly availed and utilized by the

Noticee which was not admissible to them and required to be recovered from the

Noticee."

L

8.1 I find that the adjudicating authority has denied Cenvat credit of Rs.

2,80,2531- by giving finding at Para 10.4 of the impugned order, which is

reproduced as under:

8.2 I find that Rute 9(1 ) of CCR, 2004 prescribed documents on the basis of

which Cenvat credit can be availed. Further, Rute 9(6) of CCR, 2004 mandated that

every manufacturer and output service provider to maintain proper records for the

receipt and consumption of the input services in which the relevant information

regarding the vatue, tax paid, CENVAT credit taken and utitized, the person from

whom the input service has been procured is recorded. Rute 4(1 ) of CCR,2004

prescribed time limit of one year for taking Cenvat credit from the date of issue of

documents. lf the Appettant had avai[ed Cenvat credit of input services in their

books of accounts within limitation prescribed under Rule 4(1) of CCR, 2004 and

complied with the provisions contained in Rute 9 of CCR, 2004, then they are

etigibte to ctaim/utitize the same against discharge of their service tax tiabitity on

output service. The Appetlant had utilized disputed Cenvat credit on the strength

of invoices issued during the months of August, 2016 and October, 2016 as per Para

8.1 of Show Cause Notice. The Appettant has not brought to my notice that they

had maintained records of receipt and consumption of input services in their book

of accounts, as envisaged in Rute 9(6) of CCR, 2004. Under the circumstances, the

adjudicating authority was justified in considering the date of fiting of ST-3 Return
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on 7.3.20'18 for apptying the timitation of 'l year prescribed under Rute 4(1) of CCR,

2004 for avaiting Cenvat credit. l, therefore, do not find any infirmity in the

impugned order so far as it retates to denying Cenvat credit of Rs. 2,80,253/-. I

discard the contention of the Appettant on this count being devoid of merit.

9. The Appettant has contended that the demand is barred by limitation as the

Show Cause Notice was served beyond normal period of thirty months from

retevant date despite there being no suppression etc. with an intent to evade

payment of service tax on their part. I find that the Appetlant was providing 'Works

Contract Service' without obtaining service tax registration and without discharging

service tax. Non payment of service tax by the Appe(lant was unearthed during

inquiry carried out by the by the officers of DGGI. So, there vyas suppression of

facts invotved with intent to evade payment of service tax and extended period of

limitation under proviso to Section 73(1) of the Act was rightLy invoked.

1t. Regarding penalty of Rs. 10,000/- imposed under Section 77 of the Act, I find

that the adjudicating authority has imposed penatty on the grounds that the

Appeltant had faited to obtain service tax registration and faiLed to fite att ST-3

returns. I concur with the findings of the adjudicating authority and uphotd

imposition of penal.ty of Rs. '10,000/- under Section 7/ of the Act.

'12. I have atso examined the case taw of Canon lndia Pvt. Ltd 202'l (376) ELT

3 (SC) retied upon by the Appel.tant. ln the said case, Directorate of Revenue

lnteltigence had issued Show Cause Notice for recovery of Customs duty under

Section 28 of the Customs Act, 1962. The Hon'ble Supreme Court hetd that Deputy
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10. Now, coming to imposition of penatty under Section 78 of the A€t. I have

uphetd invocation of extended period of timitation on the grounds of suppression of

facts as per findings supro. Under the circumstances, imposition of penatty under

Section 78 of the Act is mandatory, as has been hetd by the Hon,bte Supreme Court

in the case of Rajasthan Spinning & Weaving Mitls reported as ZO09 (238) E.L.T. 3

(S.C.). ln the said case, it has been hetd by the Apex Court that when there are

ingredients for invoking extended period of limitation for demand of duty,

imposition of penatty under Section llAC is mandatory. The ratio of the said

judgment appties to the facts of the present case. l, therefore, uphotd penatty

imposed under Section 78 of the Act. However, quantum of penalty imposed under

Section 78 of the Act shatl be equaL to service tax re-quantified in remand

proceedings, as per directions given in para 6.5 above.
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Commissioner or Assistant Commissioner of Customs was the proper officer to
issue Show Cause Notice under Section 28 ibid and Show Cause Notice issued by

Additional Director Generat of the DRI was invatid and without any authority of

[aw. ln the present case, the Show Cause Notice was issued by the Deputy

Director, Directorate General of Goods and Service Tax lntettigence, Rajkot and

not by Directorate of Revenue lntettigence. Hence, facts of the present case are

different. l, therefore, discard the retiance ptaced on the case law of Canon lndia

Pvt. Ltd.

13. ln view of above, I partiatty attow the appeal and remand the matter for re-

quantification of service tax demand, as per directions given in Para 6.5 above.

Remaining portion of impugned order is uphetd.

t4.

14.

erffi trr<r (S fi .r{ sTfiq +r ftqercr srttr n{} t frqr qmr t r

The appeat fited by the Appettant is disposed off as above.

rYord.rl,oTa''
LESH

Commissioner (Appeats)

Bv RPAD

To,

M/s Shreeji Enterprise,
'Shreeji Krupa',
Shreejinagar, Gundala Road,

Gondat,

District : Rajkot.
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