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:: ORDER-IN-APPEAL ::

M/s. Shreeji Enterprise, Gondal, District: Rajkot (hereinafter referred to as
“Appellant”) has filed Appeal No. V2/118/RAJ/2021 against Order-in-Original No.
17/DC/KG/2020-21 dated 18.3.2021 (hereinafter referred to as ‘impugned order’)
passed by the Deputy Commissioner, Central GST Division-ll, Rajkot (hereinafter
referred to as ‘adjudicating authority’).

' The facts of the case, in brief, are that the Appellant was engaged in
providing ‘Works Contract Service’. During inquiry initiated by the officers of
Directorate General of GST Intelligence, Rajkot, it was revealed that the Appellant
was providing ‘Works Contract Service’ to Project Implementation Unit,
Commissioner of Health, Gandhinagar, but had not obtained service tax registration
and was not paying service tax. It was further revealed that the Appellant had
evaded service tax amount of Rs. 14,52,657/- during the Financial Years 2015-16
and 2016-17. After initiation of inquiry, the appellant obtained service tax
registration and paid service tax amount of Rs. 7,81,828/- in cash on 7.4.2017 and
Rs. 5,01,188/-through Cenvat credit, totally amounting to Rs. 12,83,016/- for the
said years. The Appellant also paid interest amount of Rs. 50,052/- on 7.4.2017,
19.5.2017 and 11.7.2018 and penalty of Rs. 1,92,450/- on 23.4.2018.

2.1 On culmination of investigation, Show Cause Notice No. DGGI/RRU/36-
01/2019-20 dated 31.7.2019 was issued to the appellant, calling them to show
cause as to why service tax amounting to Rs. 14,52,657/- should not be demanded
and recovered from them under Section 73(1) of the Finance Act, 1994 (hereinafter
referred to as ‘Act’), along with interest under Section 75 of the Act and service
tax amount of Rs. 10,02,763/- should not be appropriated against confirmed
demand; Cenvat credit of Rs. 2,80,253/- availed and utilized wrongly should not be
denied under Rule 14 of the Cenvat Credit Rules, 2004. The notice also proposed
impaosition of penalty under Sections 77(1)(b) and 78 of the Act.

2.3 The above Show Cause Notice was adjudicated by the adjudicating authority
vide the impugned order who confirmed demand of service tax totally amounting to
Rs. 14,52,657/- under Section 73(1) of the Act, along with interest under Section 75
of the Act and appropriated service tax of Rs. 10,02,763/- paid by them against
confirmed demand; disallowed Cenvat credit of Rs. 2,80,253/- availed and utilized
wrongly by them under Rule 14 of CCR, 2004 and imposed penalty of Rs. 10,000/-
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—

under Section 77(1)(b) of the Act and penalty of Rs. 14,52,657/- under Section 78
of the Act.

3. Being aggrieved, the Appellant preferred the present appeal contending,

inter-alia, as under:
(i)~ They had paid entire amount of Service Tax along with interest well
before issuance of SCN and even before recording of statement during the
course of investigation. Hence, SCN was not required to be issued in view of
provisions of Section 73(3) of the Act. Even if service tax is paid after inquiry
by the department then also provision of section 73(3) is quite applicable,
since the said section states that service tax may be paid on the basis of tax
ascertained by a Central Excise Officer also. Hence, it is not necessary that
in each and every case where payment is made during inquiry or after
inquiry, SCN is to be issued. If this is the case, the provision of section 73(3)
of the Finance Act, 1994 becomes redundant. It is not a case of non-payment
of service tax but it is just a case of late payment of service tax. Further,
the same is not due to fraud or collusion or wilful misstatement or
suppression of facts or contravention of any of provision with intent to evade
payment of service tax and relied upon case law of Adecco Flexione
Workforce Solutions Ltd.- 2012 (26) STR 3 (KAR.).

(i)  That the adjudicating authority confirmed demand without correctly
giving effect of threshold exemption as per Notification No.33/2012-ST
dated 20-06-2012, by misinterpreting the said notification. Notification
No.33/2012 exempts taxable services of aggregate value not exceeding ten
lakh rupees in any financial year from the whole of the service tax leviable
thereon under section 66B of the Finance Act, 1994. As per para 3(B) of the
said notification “aggregate value” means the sum total of value of taxable
services charged in the first consecutive invoices issued during a financial
year but does not include value charged in invoices issued towards such
services which are exempt from whole of service tax leviable thereon under
section 66B of the said Finance Act under any other notification. Hence, sum
total must be made of value of taxable services and not the invoice amount
or value of services. During the F.Y.2015-16, they have gross receipts of Rs.
18,07,845/- in respect of original Works Contract Service. Accordingly, they
have taken value of Services as Rs.7,23,138/- [18,07,845*40%], after
abatement. The value of services is less than Rs.10 Lakhs and hence they
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were eligible for threshold exemption under Notification 33/2012-ST and no
service tax was payable for the F.Y.2015-16. Further, since value of taxable
services in the F.Y.2015-16 was less than Rs. 10 Lac, they were eligible to
claim benefit of threshold exemption of Rs.10 Lakhs of value of taxable
services in the F.Y.2016-17 also. Thus, impugned order has wrongly
confirmed service tax demand of Rs. 44,179/- and Rs. 1,25,488/- for the
F.Y. 2015-16 and 2016-17, respectively.

(iii) That Cenvat credit was disallowed by erroneously observing that
Cenvat can be said to be availed on the date of filing of ST-3 Return, which
is a statutory record for availing Cenvat Credit and since appellant has filed
ST-3 Return on 07-03-2018, Cenvat credit pertaining to period prior to one
year and three Months, as per Rule 4(7) of the Cenvat Credit Rules, 2004.
However, date of filing of ST-3 Return has nothing to do with the availment
of Cenvat Credit. Further, Cenvat credit is to be availed on the strength of
documents mentioned in Rule 9 of the CENVAT Credit Rules, 2004. It is
undisputed that they have availed Cenvat credit based on invoices issued by
provider of service, which is a valid document.

(iv) The demand of service tax is time barred as the show cause notice is
served beyond a normal period of thirty months from relevant date despite
there being no suppression etc. with an intent to evade payment of service
tax on their part. It is not a case of non-payment of service tax but it is late
payment of service tax only. The same is due to the fact that their Firm was
newly incorporated at the material time and exemption regarding services
provided to government was withdrawn in that year only and thus, it was
something new levy. However, they have paid entire amount of service tax
as soon as pointed out.

(v)  The adjudicating authority erred in imposing penalties under Sections
77(1)(b) and 78 of the Act.

Personal Hearing in the matter was scheduled on 10.3.2023 in virtual mode

through video conferencing. Shri Keyur Radia, Chartered Accountant, appeared on
behalf of the Appellant. He reiterated the submission made in appeal
memorandum. He further submitted that DGGI officers are not ‘proper officer’ as

per the Hon'ble Supreme Court’s judgement in the case of Canon India (P) Ltd.

4.1

The Appellant has submitted additional written submission vide email dated
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14.3.2022, wherein grounds raised in appeal memorandum are reiterated.

5. | have carefully gone through the facts of the case, the impugned order, and
grounds raised in Appeal Memorandum and in additional written submission. The
issue to be decided in the present appeal is whether the impugned order
confirming service tax demand of Rs. 14,52,657/- under Section 73(1) of the Act,
along with interest under Section 75, imposing penalty under Sections 77 and 78 of
the Act and denying Cenvat credit of Rs. 2,80,253/-, is correct, legal and proper or
not.

6. On perusal of the records, | find that an offence case was booked against the
Appellant for non-payment of service tax. Investigation carried out by the officers
of DGGI revealed that the Appellant had rendered ‘Works Contract Service’ to
Gujarat Government Department during the Financial Years 2015-16 and 2016-17
without obtaining service tax registration and without payment of service tax. The
Appellant has not disputed about provision of ‘Works Contract Service’ or their
liability to pay service tax on said service. They have pleaded that adjudicating
authority has wrongly interpreted Notification No. 33/2012-ST dated 20.6.2012 and
if abated value of invoices is considered then they become eligible for SSI threshold
exemption of Rs. 10 lac in the Financial Years 2015-16 and 2016-17 and
consequently, service tax amount of Rs. 44,179/- and Rs. 1,25,488/- respectively
for the said years are not payable by them.

6.1 | find it pertinent to examine the provisions contained in Notification No.

33/2012-5T dated 20.6.2012, which are reproduced as under:
“In exercise of the powers conferred by sub-section (1) of section 93 of the Finance
Act, 1994 (32 of 1994) (hereinafter referred to as the said Finance Act), and in
supersession of the Government of India in the Ministry of Finance (Department of
Revenue) Notification No. 6/2005-Service Tax, dated the 1st March, 2005,
published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i),
vide G.S.R. number 140(E), dated the 1st March, 2005, except as respects things
done or omitted to be done before such supersession, the Central Government,
being satisfied that it is necessary in the public interest so to do, hereby exempts

taxable services of aggregate value not exceeding ten lakh rupees in any financial

year from the whole of the service tax leviable thereon under section 66B of the

said Finance Act :
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Explanation — For the purpose of this notification, -

(A) ...

(B) *“aggregate value” means the sum total of value of taxable services charged
in the first consecutive invoices issued during a financial year but does not include
value charged in invoices issued towards such services which are exempt from
whole of service tax leviable thereon under section 66B of the said Finance Act
under any other notification.”

(Emphasis supplied)

6.2 It is observed that the Appellant had provided ‘Works Contract Service’
during the Financial Years 2015-16 and 2016-17. As per clause (h) of Section 66E of
the Act, service portion in the execution of a works contract is a declared service.
Further, the value of service portion in the execution of a works contract is to be
determined as per Rule 2A of Service Tax (Determination of Value) Rules, 2006.
The relevant portion is reproduced as under:

“RULE 2A. Determination of value of service portion in the execution of a
works contract. —

Subject to the provisions of section 67, the value of service portion in the
execution of a works contract, referred to in clause (h) of section 66E of the Act,
shall be determined in the following manner, namely :-

(i) Value of service portion in the execution of a works contract shall be
equivalent to the gross amount charged for the works contract less the value of
property in goods [or in goods and land or undivided share of land, as the case
may be] transferred in the execution of the said works contract.

(ii)  Where the value has not been determined under clause (i), the person
liable to pay tax on the service portion involved in the execution of the works
contract shall determine the service tax payable in the following manner,
namely :-

(A) in case of works contracts entered into for execution of original works,
service tax shall be payable on forty per cent of the total amount charged for the
works contract;

Provided that ...

(B) in case of works contract, not covered under sub-clause (A), including works
contract entered into for, -

(i) maintenance or repair or reconditioning or restoration or servicing of any
goods; or

Page 7 of 13



\

Appeal No: V2/118/RAJ/2021

(ii) maintenance or repair or completion and finishing services such as glazing
or plastering or floor and wall tiling or installation of electrical fittings of
immovable property,

service tax shall be payable on seventy per cent. of the total amount charged for

the works contract.
6.3 The Appellant had opted to pay service tax as per Rule 2(ii)(A) ibid
reproduced supra. Accordingly, the Appellant was liable to pay service tax on forty
percent of the total amount charged for works contract, which is deemed to be
service portion involved in the work contract. The total amount of works contract
executed by the Appellant in the Financial Year 2015-16 was Rs. 18,07,845/-, as
per Para 7.3 of the impugned order, and accordingly, Rs. 7,23,138/-, being 40% of
Rs. 18,07,845/-, was service portion on which the Appellant was liable to discharge
service tax. Hence, total aggregate value of taxable service in the Financial Year
2015-16 was Rs. 7,23,138/-, which was within the SS| threshold limit as per
Notification No. 33/2012-ST dated 20.6.2012 and therefore, no service tax was
payable for the Financial Year 2015-16, as has been claimed by the Appellant.
Since, total aggregate value of taxable service was within SSI threshold limit in the
Financial Year 2015-16, the Appellant is eligible for exemption for first aggregate
value of taxable service equal to Rs. 10 lac in the Financial Year 2016-17 as well, in
terms of Para 2(viii) of Notification No. 33/2012-ST dated 20.6.2012.

6.4 | rely on the Order passed by the Hon’ble CESTAT, Allahabad in the case of
Ashok Kumar Mishra reported as 2018 (12) G.S.T.L. 107 (Tri. - All.), wherein it has
been held that,

“4.  Having considered the rival contention and on perusal of Explanation “B” to
the said Notification No. 6/2005-S.T., dated 1-3-2005, we find that the said
explanation authorizes exclusion of consideration received towards providing
service which are exempt from whole of Service Tax leviable thereon. On perusal
of the said Notifications No. 9/2004 and No. 1/2006-ST. we find that 60% of the
consideration received is exempted from the whole of the Service Tax leviable
thereon. Therefore, we find that for the purpose of calculation of aggregate value
as per said explanation “B”, 60% of the consideration received by the appellant
for which exemption was admissible does not need to be taken into consideration.
We also find from the record that after excluding 60% consideration the aggregate
value of clearance for the years 2007-08, 2008-09 and 2009-10 in the present case
is within the permissible limit for the exemption under the said Notification No.
6/2005-ST, dated 1-3-2005 which exempts taxable service from whole of Service
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Tax leviable under Section 66 of the Finance Act, 1994, We, therefore, hold that
the impugned Order-in-Appeal is not sustainable.”

6.5 In view of above discussion, | hold that the Appellant is eligible for benefit
of threshold exemption limit of Rs. 10 lakh in the Financial Years 2015-16 and 2016-
17, in terms of Notification No. 33/2012-ST dated 20.6.2012. Accordingly, | set
aside the confirmation of service tax demand on aggregate value of taxable service
up to Rs. 10 lac in the Financial Years 2015-16 and 2016-17. The service tax
demand is required to be re-quantified by giving effect of benefit of 551 exemption
notification supra. |, therefore, remand the matter to the adjudicating authority
for limited purpose of quantifying service tax demand, as per findings supra.

7. The Appellant has also contended that they had paid entire amount of
Service Tax along with interest well before issuance of SCN. Hence, SCN was not
required to be issued in view of provisions of Section 73(3) of the Act and relied
upon case law of Adecco Flexione Workforce Solutions Ltd.- 2012 (26) STR 3 (KAR.).

7.1 | find it is pertinent to examine the relevant provisions contained in sub-

Section (3) and sub-Section (4) of Section 73 of the Act, which are reproduced as
under:

*(3) Where any service tax has not been levied or paid or has been short-
levied or short-paid or erroneously refunded, the person chargeable with the
service tax, or the person to whom such tax refund has erroneously been made,
may pay the amount of such service tax, chargeable or erroneously refunded,
on the basis of his own ascertainment thereof, or on the basis of tax
ascertained by a Central Excise Officer before service of notice on him under
sub-section (1) in respect of such service tax, and inform the [Central Excise
Officer] of such payment in writing, who, on receipt of such information shall
not serve any notice under sub-section (1) in respect of the amount so paid :

Provided that the [Central Excise Officer] may determine the amount of short-
payment of service tax or erroneously refunded service tax, if any, which in
his opinion has not been paid by such person and, then, the [Central Excise
Officer] shall proceed to recover such amount in the manner specified in this
section, and the period of [thirty months] referred to in sub-section (1) shall be
counted from the date of receipt of such information of payment.

Explanation 1 — ... ...

Explanation 2 — ... ...

(4) Nothing contained in sub-section (3) shall apply to a case where any
service tax has not been levied or paid or has been short-levied or short-paid
or erroneously refunded by reason of —

(a) fraud; or

(b) collusion; or

(c) wilful mis-statement; or

(d)  suppression of facts; or
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(e)  contravention of any of the provisions of this Chapter or of the rules
made thereunder with intent to evade payment of service tax.”

7.2 | find that provisions of Section 73(3) of the Act is subject to provisions
contained in Section 73(4) of the Act. It is observed that Show Cause Notice was
issued to the Appellant by invoking extended period of limitation under proviso to
Section 73(1) of the Act on the ground of suppression of facts. It is on record that
the Appellant had obtained service tax registration and had discharged service tax
on ‘Works Contract Service’ rendered by them only after initiation of inquiry
against them by the DGGI officers. Since, there was suppression of facts involved,
provisions of Section 73(4) of the Act are attracted and their case cannot be
covered under Section 73(3) of the Act. I, therefore, hold that provisions contained
in Section 73(3) of the Act are not applicable to the facts of the present case.

7.3 | have examined relied upon case law of Adecco Flexione Workforce
Solutions Ltd. reported as 2012 (26) STR 3 (KAR.). In the said case, the assessee
paid service tax along with interest for delayed payment of service tax before
issuance of Show Cause Notice. However, penalty under Section 76 was imposed
upon the assessee. On an appeal, both Commissioner (Appeals) and CESTAT held
that their case was covered under Section 73(3) of the Act and hence, penalty was
not imposable. The Department filed appeal before the Hon’ble Karnataka High
Court who decided the case in favour of assessee. However, facts involved in the
present case are quite different. The present case is about non-payment of service
tax and not delayed payment of service tax. The Appellant, admittedly, obtained
service tax registration and discharged service tax after initiation of inquiry by the
officers of DGGI. Hence, their case is not covered under the provisions of Section
73(3) of the Act as per findings given supra. |, therefore, hold that reliance placed
on said case law is not sustainable.

8. The Appellant has contended that the impugned order wrongly disallowed
Cenvat credit of Rs. 2,80,253/- by erroneously observing that Cenvat credit can be
said to be availed on the date of filing of ST-3 Return, which is a statutory record
for availing Cenvat Credit and since they had filed ST-3 Return on 07.03.2018,
Cenvat credit pertaining to period prior to one year and three months, is not
eligible as credit, as per Rule 4(7) of CCR, 2004. The Appellant further contended
that date of filing of ST-3 Return has nothing to do with the availment of Cenvat
Credit and Cenvat credit is to be availed on the strength of documents mentioned
in Rule 9 of CCR, 2004.

Page 10 of 13



X

Appeal Mo: V2/118/RAJ/2021

8.1 | find that the adjudicating authority has denied Cenvat credit of Rs.
2,80,253/- by giving finding at Para 10.4 of the impugned order, which is
reproduced as under:

*“10.4  From scrutiny of the Cenvat Credit register and invoices submitted by
the Noticee and comparing the same with ST-3 returns, it is found that the
Noticee was not eligible for the Cenvat Credit of Rs.2,09,935/- and Rs.70,345/-
shown as utilized towards payment of Service Tax and KKC on 30.09.2016 and
31.12.2016 respectively. 1 find that the Noticee being a partnership firm were
required to make payment of Service tax on quarterly basis and as they have
registered themselves with the Service Tax department only on 06.03.2017 and
filed the only ST-3 return (which is a statuary record for availing and utilizing
Cenvat Credit) for the period October to March 2016-17 on 07.03.2018 they
were not eligible for Credit on invoices raised to them prior to 08.12.2016 (One
year for taking the Cenvat Credit and another 3 months for utilizing the same
being a partnership firm). 1 find that according to Rule 4(7) of the Cenvat Credit
Rules, 2004 a provider of output service should avail the Cenvat credit on the
bills of input services within one year of issuance of such bills/invoices. In the
present case, | find that the Noticee has not filed any ST-3 returns except one
return for the period of October to March 2016-17 they can not avail and utilize
Cenvat Credit merely on the basis of debiting the amount of credit in their a
books of accounts. Therefore, I hold that, the Noticee were eligible for Cenvat
Credit of a Rs. 2,20,935/- only as against the total amount of Rs. 5,01,188/-
availed and utilized by the Noticee. Hence, the remaining Cenvat Credit
amounting to Rs. 2,80,253/- appears to be wrongly availed and utilized by the
Noticee which was not admissible to them and required to be recovered from the
Noticee.”

8.2 | find that Rule 9(1) of CCR, 2004 prescribed documents on the basis of
which Cenvat credit can be availed. Further, Rule 9(6) of CCR, 2004 mandated that
every manufacturer and output service provider to maintain proper records for the
receipt and consumption of the input services in which the relevant information
regarding the value, tax paid, CENVAT credit taken and utilized, the person from
whom the input service has been procured is recorded. Rule 4(1) of CCR, 2004
prescribed time limit of one year for taking Cenvat credit from the date of issue of
documents. If the Appellant had availed Cenvat credit of input services in their
books of accounts within limitation prescribed under Rule 4(1) of CCR, 2004 and
complied with the provisions contained in Rule 9 of CCR, 2004, then they are
eligible to claim/utilize the same against discharge of their service tax liability on
output service. The Appellant had utilized disputed Cenvat credit on the strength
of invoices issued during the months of August, 2016 and October, 2016 as per Para
8.1 of Show Cause Notice. The Appellant has not brought to my notice that they
had maintained records of receipt and consumption of input services in their books
of accounts, as envisaged in Rule 9(6) of CCR, 2004. Under the circumstances, the
adjudicating authority was justified in considering the date of filing of ST-3 Return
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on 7.3.2018 for applying the limitation of 1 year prescribed under Rule 4(1) of CCR,
2004 for availing Cenvat credit. |, therefore, do not find any infirmity in the
impugned order so far as it relates to denying Cenvat credit of Rs. 2,80,253/-. |
discard the contention of the Appellant on this count being devoid of merit.

9. The Appellant has contended that the demand is barred by limitation as the
Show Cause Notice was served beyond normal period of thirty months from
relevant date despite there being no suppression etc. with an intent to evade
payment of service tax on their part. | find that the Appellant was providing “Works
Contract Service’ without obtaining service tax registration and without discharging
service tax. Non payment of service tax by the Appellant was unearthed during
inquiry carried out by the by the officers of DGGI. So, there was suppression of
facts involved with intent to evade payment of service tax and extended period of
limitation under proviso to Section 73(1) of the Act was rightly invoked.

10.  Now, coming to imposition of penalty under Section 78 of the Act. | have
upheld invocation of extended period of limitation on the grounds of suppression of
facts as per findings supra. Under the circumstances, imposition of penalty under
Section 78 of the Act is mandatory, as has been held by the Hon’ble Supreme Court
in the case of Rajasthan Spinning & Weaving Mills reported as 2009 (238) E.L.T. 3
(5.C.). In the said case, it has been held by the Apex Court that when there are
ingredients for invoking extended period of limitation for demand of duty,
imposition of penalty under Section 11AC is mandatory. The ratio of the said
judgment applies to the facts of the present case. I, therefore, uphold penalty
imposed under Section 78 of the Act. However, quantum of penalty imposed under
Section 78 of the Act shall be equal to service tax re-quantified in remand
proceedings, as per directions given in para 6.5 above.

11.  Regarding penalty of Rs. 10,000/- imposed under Section 77 of the Act, | find
that the adjudicating authority has imposed penalty on the grounds that the
Appellant had failed to obtain service tax registration and failed to file all ST-3
returns. | concur with the findings of the adjudicating authority and uphold
imposition of penalty of Rs. 10,000/- under Section 77 of the Act.

12. | have also examined the case law of Canon India Pvt. Ltd - 2021 (376) ELT
3 (5C) relied upon by the Appellant. In the said case, Directorate of Revenue
Intelligence had issued Show Cause Notice for recovery of Customs duty under
Section 28 of the Customs Act, 1962. The Hon’ble Supreme Court held that Deputy
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Commissioner or Assistant Commissioner of Customs was the proper officer to
issue Show Cause Notice under Section 28 ibid and Show Cause Notice issued by
Additional Director General of the DRI was invalid and without any authority of
law. In the present case, the Show Cause Notice was issued by the Deputy
Director, Directorate General of Goods and Service Tax Intelligence, Rajkot and
not by Directorate of Revenue Intelligence. Hence, facts of the present case are

different. |, therefore, discard the reliance placed on the case law of Canon India
Pvt. Ltd.

13.  In view of above, | partially allow the appeal and remand the matter for re-
quantification of service tax demand, as per directions given in Para 6.5 above.
Remaining portion of impugned order is upheld.

14.  srfteral g &t it 75 ardie 7 e Ives a6 & B g
14.  The appeal filed by the Appellant is disposed off as above.

o e
(AKHILESH R) 4

Commissioner (Appeals)

By RPAD
To, qard,
M/s Shreeji Enterprise, Aoy il Tevuee,
‘Shreeji Krupa’, "sffoft
Shreejinagar, Gundala Road, TR, TeTen T,
Gondal, s,
District : Rajkot. o - TeEe
gfaferfy -

1) HE&T AT, 5 U4 947 FT Ud F419 Io9% o, TOA0d 69, AgHATETE FT ATTHET
Eall

2) WU #AIYTH, FE UA HAT FC UF F409 IAE qFF, TAHIE ALHET, TAHE
AATF FAATE! 2l

3) I AL, F] UA AAT FT U F4T IR +F, TGHE -11 HUSH, TAFE F
AFTF FTAATE! 2l

4y  TE WIEA

Page 13 of 13



