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4 qfu*qr $qr<, urgm 1erfi'er1 , rrtrqta ara wfta z

Passed by ghri A*hilesh Ku.nar, Conmissioner (Appeals ) , Rai kot '

q.r( qrgtr/ rrg.tr.{rgi6/ sqrg6/ Fqrq6 3trgs, i*q rsn Tqz t-qrrr/{< qit-{rfi, Trs{lt / trrFrrR / Tifrtrcl ara

wtftfur vrft ae uRt + {k(, /
Arising out of above mentione.I oIo issued by Additional/Joint/Deputy/Assistant colrdnissione!,

central Excise/sT / GsT, Rajkot / Jamnagar / Gandhidham ;

i{ffi&vffi 6r (rq !,.i cin / Name & Address oI the Appellant & Respondent :-

U/8. covindbhai Narayanbhai Karangiyatal, (veraval, Dist-Junagadh),Dabhor,Gujrat-
362265 .

<a qaerr3r+qt t qf+d frt qft ffifur rB* tstr{6crffi f rrfltrq;rq t rqer qffq <rcrr r< rmrf,tr. - ..
Any peison hggfleved by this Order-in-Appea] 6ay fle an appeal to the appropnEte authonty m tlle lollor,llng
way.

ftcrcrfi,ir*qsicrEsF6(,rit-{rr,qtrfrq-egrQ1qq+eB^qft{.fu{qr+r<15+aBftw,1944fturt35B+
dn.rtil tn Bn BiitftE, t'g ga ff sr<r e e h dmit ffifua crt ff ffi-fi t r /
ADoesl to Customs. Excise & Service Tax Appetlale Tribunal under Section 35B of CEA, 1944 / Under Sectlon 86
ofthe Finance Act. l994 sn appeal lies to:: -

+.fi-+rq r;rria'+ t cqftra qS qrri fiqr qr6, A+q 3-)qra-{ nel q,=i +{rfi qffiq ;fiqrD-+rrr ff El'lq fi-6, +q di{;i 2,
qn" +' Stq, q-q ffi, 6] ff Trff 

"rQq 
r/

Tbe special bench of Customs, Excise & Service Tax Appellale Tribunal of Wesl Block No. 2, R K. Purarm, Ncw
Delhi jn all matters relating to alassfication and valuati6ir.

rrit qFA( I (al t d- rq rrq $ffi- * rqr+r r]-q rS ar{ti ficr qrq,+fuT rrqrq r.E+ qri +{rqq q++a 
'+rqrfltrfi"I 

(ftd? , fr
qtEq fr{lq fit8.dr; ,t*ttq ffi, {{Frdt qEri srqrdt fi qr41 fltiq r ,/

To t}te Wesl recional bench of Customs, Excise & Service Tax ADpellate Tribunal (CESTAT) al, 2"d Floor,
Bhauurali BhawEn, Asarfla Ahmedabad-380016in case of appeals othei than as menuonad in par'a- l(a) above

a{ffiq qrqrfurrq t rtltr n6-fi r6d 6{+ * ftq Ai+q rflr< rra rBr{-{rlM, 2ool-+ft{c6*!i tdRrrlftd Brr
rri cqf, EA-3 * qrr cffit it ?-$ H{r qr+r qrRu r r<t t 6c * 6tr r'fi yft t qrrr #r r.crA sr6 # ctq . qrq ff qirr 3i-r
qrrm rmr qqtfl- €qu s mrq qr r(t Ec-5 qrq rii' qr ro qre tcu {qq{rso qrtr tiE +qfiFdtdmq{; r.oooz- q}.
s-oooz- fra[T{riooool-tq}+rftutftrqcrqrr6ffcF&{iTi+tr ftulfta c]-46r {lrdr{- diiftrd 3rffiq'+rnltrrrq fr
iriqr + rfic-+ <F{€R + {Fi il Gift !ft qr{ffi-{ tF * *+ am m0 tsiftr i+'are aft frtil qr+r qrBu r i.ift-( eroz Fr
$rrn, *i ff ss qngr i^i-rr qQq r€r Rtfi-d qffiq;qrqTfri-rrur fi rrrer Rqr ti tv,rr qrtqr r* af*<r S ftq ar*<i-rr *
rtrl{ 500/- tqq +,r HUIT.d ,rq ,rqr qirfl 

Erm t//

The aDDeal to the ADDellate Tribuna.l shall be filed in ouadruoLicate in form EA-3 / as orescribed under Rule 6 of
Centr?rl Excise lAddeall Rules. 200-l and shall bE accomDanied aeaiost one wlich at least should be
accomDanied bi' a' fee of Rs. 1.000/ Rs.5000i -. "Rs.10.000/- where amount of
dutvde'mand/interrest/Dena-Itv/refund is uDto 5 Lac..'5 Lac to 50 Lai and abov'e 50 Lac resDectivelv in the form
of ciossed bfuik drall ill fav6iu of As-sl. ReEislrar o[ braDch of anv nominated Dubtic sectdr baJk- o[ the Dlace
where the bench of anv norainated Dublic sEctor bank of the Dlace-where the behch of the Ti:ibunal is situatcd.
Application made for giant of stay sball be accoEpsried by a fte of Rs. 500/-

(i)

qffiq qrqrFtr+{ur 6 rqer 3IfI{. ftfr arlfft{F. r s94 ff sra 8o rr r b *mta tcr+z lM. r gss. t ft{q s i r r * rra
Mftt rca s.r.-s i qrt yffi + # Tr (i;rft t=i rtt srq fts qrt$ + ft{-d i{fi-d ff .rfr A. T{iff ift inq t d-fl +t rr+,t I
qE cft sc[Fi-( ffi qrBCI *< s-+l i +'q i srqrItryithflq, Tdl-inFtr( fr d.r , 

qrc'fr ctlr 3lt'-T{rfi rrrr Eqtqr-Eqr s
iiTq {r rq+ 6(5 r@ &g qr so qrq rqq rfi qqcr so qre tqq't irft{ e i B'q{T: r.0oo,/- rq}. s.oooz 

j tci q'iar
r 0.ooo / - lqt ir frutftn dqr qrq I cR d q 6trffia rrq cir q'r rr. nffi-a rffiq airqrfu+{ur +'{mir + ir*rq+,Ftrer{
t rrq fr;ff fr qFift{+ frr fi {-+ rrn art tsift-r d+ crtc ra Bqr iirfl ?rBq r +idfi}a € +r 

'r.r-.rrr 
*+ fr rs nrrrr fr

fit^qftq q-tt {ifud -3Iff-+q 
-qrfififd<or fi ,nw Fr< ? r errr< qr}cr (+ qi"€tj } ftq drifi-qi + rlq 5s6,- EqT sT

lqqrltd q6, ,n l6-afl ErqT t/
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(ii)

(c)

f{qfuft{q,l99a+ur,r86 4i Tc unrrii i-r \.< rzAl tmlariffrff xfi-n, i-{rfr. ft[r{rfr, 1994,hftlrca(r)
qi. 9 ( 1A) + Ed frrrtEd sqi s r -7 it ff Tr qinft q< urt rnr arq+, iffii rilrii {rq, ,qirT rlr{s r r{tq t , }*q r.qrc sF6
arrr crEa {req ff yFrqf i'ru ;nr t.rrd i (r{ qfr rcrFrd 3r{ qGq, }if. xrm flrr r6rrs.4Firi drqfl scr{r, +*q Tena
{rql ir+rqi. + 3r+{tq 

'cErD-r.sr fr qI+fi <ii r.i Fr ffier si qri 3{Rsr ff yft fi €rq ,i Fds rcff ffi r i
fire appeal under sub section (2) and (2AJ ofthe scction 86 lhe Finance Act 1994, shall belned in For ST.7 as
prescribed under Rule 9 12\ & 9l2A) of the Service Tax Rules, 1994 and shall be accompa-nied bv a coDy of order
b[ Cornmissioner Centraj Excisi oi Commissioner, Central Excise (Appeals) (one of dhich shal be'd cerutred
copv) aI)d copv of the order passed bv the Cornnlissioner aulhorizinp lhe Assistanl Cornrnissioner or DeDuLy
Cririinissroneiof Central Excise / Service Tax to lile the aoDeal before ihe Aooellate Tnbunal.
frqr gf;+, :n-J-rq -rqrq 

9r.+ q+ d= 3Tffiq crflttr."r rq*izr 
't yff 3rffit + qrr+ t irdTq rqrq grq i{ftft{q r g+a fi

rrr.r :1qs h 3itrl-d, fr ft Efiq rftft-{c, t 994 fi um I r t riaria a-{rrr +l rfl "rFI ff .r{ t, tq dri{r } cft ar+4q
rrftf+rur ii i{ftq;F.ir rrrq :;c|< eF+/*]irl fl qirr + ro trfrcrd rr0r). ffi rrirr !r{ Tqt{r ffide-q[ qqf"T. T{ iq{ qqlTr
M<-4 ts, fir {rrrr+ Ri{r Trq, {rd 16 E{ urr 6 rflh qrr fr ffi qrft Tffid Tq rrfrr Es 6'E wt i yft+ a Ar

iffiq r.qrq t.fi \r{ iqr+" + 3iT't-d "qin foq q !I+' t ftx enfta ft(i) urrr r l 3t+'3r t{,frq
tiit A-{ir{ qqr ft {l rrE rrd-4 ,Ifrr
l. 1. 

^ 
i\:rur {iqc {qr rr,r.irqqr t t+qq s h itrtd tqafrq

I sqr E ft Eq rrrrl t xr4!rrTG-*q ({i'2) orfttft{q 201a } ar-tv * X{ E-ff orffffi qrffi t wlr G-qr{rfi-{
Frrr{ rrff qq 3r+q + {r.I Tfr 6ttr/

For an appeal to be fded before'thir CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Seclion 83 of the Finance Act, 1994, aJl appeal against this order shall Ile
before the Tnbunal on Dawnenr of 10olo of the duw demanded where dutv or dutv and denalw are in disDute- or
penalry, 

-where 
penalty alone is in dispute, proviAed the amount of pre"deposi(payafle wotld be subji:cL t'o a

ceiling of Rs. l0 Crores,
Under Central Excise and Service Tax, 'DuW DemaDded" shall include :

(r) amount determined under Section I I D;
(ii) amount ofefioneous Cenvar Credir rake;;
linl arnount Davable under Rule 6 of the Cenvat Credit Rules

- provideii furlher that thd provisions of this Section shall not aDolv ro the stav aDDlication and aooea.ls
pendini before any appellate authbrity prior to the cornmencement of tfri Finaice (No;2) Abt, 2014.

qr{ {(6RqfrT{ftcrurqr}fi:
Revlslon aDDllcatlon to Government of India:
Eq qR{r ff f;irlqsrqrktrr ffid qrrfr t. iFfiq rsrE srds {fuft{q. 1994 & ffia : see + yccqiTs t aftrtcar+< qftq.
rncr rtr rr,'5-+frerq f+<a H, kf, iTrtrq, rmq Aqrrr:t'nft dPtr{, fr+q f,rq sfi, dr< qFf, Tt ft;ff- | Io00 t, ,i ftcr

A revisioil 'arrDlicahon lies lo the tinder Secretarv- to the Government of lndia. Revision ADDlicetion ljnil
M,i,isi;i;r T''5;;;iii.ni"nfi."-t iririinin u-J'4 ii- flob-r. Jdev-a-n Diiii-iliril-amil?Arir'ini6rifsii?'e-iNEii'oiiiii:
I 10001 under Section 35EE of the CEA 1144 in respeci of the follou.ing case, lbvemed by first pr6viso to sub-
sectron ill of Sechon-358 ibidl
qft crfl*ffi {+.{rr< s Err+ t rri r+sr< G r qm ar ftfi 6rtqr4 it risn rn 

-+ qrcrrr{ iir st{E qr Rffi r'c 6r<gr{ qr ful
ffi \.+ frsn .E i (fi !sr. rc.rnda + Etrn, qr E#t rier rI* i qr risr.vr'i qn + r{-q-sr h <h-n, ftff +rreri q ffi
qsr. rrB q qFr s +FqFr { qffiq qrl
In case ot any lo'ss of goods, where the loss occurs in uansit ftom a fac-tory to a lv4rehouse qr lo another factory
or irom one "warehouse to inother during lhe course of processing of thi' goods in a warehouse or in sloraBe
whether in a factory or ir a warehouse

rn f, + qrf,( f+{t rlg qr ir" -6r Mn Fr fA c^rc;l fafr{irr ii rq-m 6.i qr{ 'r' rnl td i*q 3-,qrd eI+ * qe rft}a r } qrri t,
i cr.d + agr Rfl{rc qr F{ FI frqi( ff .r{r lr /
Iii a;ai ;iiAb;ta oftuw rif excise on sooas exDorted to anv countrY or territory outside India of on ercisable
material used in the mailufacture of thE Eoods d,hich are exForted to'.rny counlrY or territory outslcle Indla.

fi Ticl-d 9rc{ 6T E{rcrq frr' ft{r rrrcd 6 Err{. icrq qr {crl fi qrq hqid frqr rrlrr lr /
In case ofgoods "exported outside India eiTon to Nbpal or Bhutan, without payment ofdutY.

ctsfua -r.qr< * rsr<r cr6 t .rrrdn + faq i q& i*c <q qilF-{q c'.i rffi qfts rra-?rrd + n5a wrqtr 'rt { {r< t! uR'r
a\.rnrr rrrftq, t am"ft< aftftqc {n-2),lt)98fiur.Iro9 + Errr ti{4 tl rG rttq 3rrrfl rqrqTtilltr rr qr qrq g qrr.4

fhu 'it z
biiaii iii'anv auw sllowed to be ulilized towards pqyment of expise duty^on final products under tbe prqvisiols
i.d ii,*ii iii"f-" lid'nutEs iiaie GerEiidei SucE oid'ei is paqsgd by the'Commissibner (Appea]s) on of aJler, the
dale appointed under Sec. I09 ol the I''rflance {No 2l Act, I996

rrffHsr rriE-fi 6 Inq mfud Qrritra-qg ff rcr+rft ft ?r.t flR{ I

*sf #g*iqq*"rq#qr fr6c d.+-It ibo/ s, 'flTrih'ar rrq +. qE.iqnr.{q \r{ qre Fqt + rqrdl d dT Fqt

1000 ./ 6t qrr { FiqT cTql
i{I"'."i"'bi, S"i,tiitlbn irra:t ue accoflpanied bv ? fe,e of Rs. 2gol--lvhere lhe amounr involved m Rupees one
i-i.l ii ii"ii'.n{fr11-ttdb Tr hireGi ariounr in'iolved is more thah Rupees one Lac

Ff ffi i* *H#* e*H#ffi €H# ff $ftr t*s
["ffifrffi,kF,:+Ui,i:t"i:*gt:'tt,i*Ji?,+gfg,,mJU,iaqlrni$*lA1lrifrtffiq{r,ii;ffi
each.

qq[{rit&-( qardc $.{ 3rl*ft{q, r9?5, h qt{*-l :F 3rdqR {iI w?rr qti errr< qr?cl ft cR tR fratfr{ 6. s0 {qt 6r

p*:iprij"1ffiB;"uiftgtd't;"6;1.6;":;#s;te".r's1[PEiffrd,s8fl[g'Jr',[,s3"1qi$J3iltsilaisgtH]f,x#* '
ftrr rra ir*q rerr< rrq rr;i tcrtr 3{ffiq qrqrB4.-'"r ior4 ftftr ffi, 1e8: it {ffid qi 3r;q ffird qrqlii

ffi?,*<a iirn ftqfr ft fr' ff c,nn {rrhra t+{r rr;rr tsr i
S+ttdiHrfj"il*t,+"iS#elpli?if#fl##S:i'aird 

otier rerated matrers contaired in the cusroms' Excise

(ii)

(iii)

(iv)

(v)

('i)

(r ))

(IJ)

(G)

(F)

rE qfi.ftq srffi s1 qqq. flkd 6{i t {nQ-f, qrq+, frqt 3ik n-ftffic cmurn + ftc, q{adt Eqrrftq +{flr'
llj1rru cttec sov.rn +l qq {nn 6 | /
For tht elaborale. detailed and latest prqvisions relating to f ng of aPpeal to tle hlSher appellate autiority' the

appellart mav refer to the Departmental weDsrte www coec gov rn

...2..
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Appeat No: V2I2yEA2yBVR/2o21

The Assistant Commissioner, CGST Division, Junagadh has fited Appeal. No.

YZ|2|EA2/BYR(2021 on behatf of the Commissioner, Central GST & Centrat

Excise, Bhavnagar (hereinafter referred to as ,,Appettant Department,') in

pursuance of the direction and authorization issued under section g4 of the

Finance Act, 1994 (hereinafter referred to as ,Act,) against Order-in-Originat

No. BHV-EXCUS-000-JC-VM-005-2021-22 dated 26.t0.2021 (hereinafter referred

to as 'impugned order') passed by the Joint Commissioner, Centrat GST &

Central Excise, Bhavnagar (hereinafter referred fo os 'adjudicating authority')

in the case of M/s Govindbhai Narayanbhai Karangiya, Veraval (hereinafter

referred to os 'Respondent'),

2. The facts of the case, in brief, are that the Respondent was engaged in

providing services. On scrutiny of information received from the Income Tax

Department, it was found that the Respondent had earned income for providing

services during the F.Y. 2014-15 and 2015-16. However, the Respondent was

not found registered with Service Tax Department. To ascertain whether the

services provided by the Respondent were liabte to service tax or not, the

Respondent was asked to furnish relevant information / documents like lncome

Tax Return, Form 26A5, Annual financiat accounts, contract/agreement etc. for

the financial years 2014-15 and 2015-16 by the Jurisdiction Range

Superintendent vide letters daLed 23.7.2020 and 79.7.2070. Since, no response

was received from Respondent, service tax was determined on the basis of

information received from the lncome Tax Department.

2.1 The Show Cause Notice No. V15-56/DEMl{ql2020-21 dated 22.9.2020 was

issued to the Respondent for demand and recovery of service tax amounting to

Rs. 67,65,075/- under proviso to Section 73(1) of the Act, atong with interest

under Section 75. lt was also proposed for imposition of penatty under Sections

Tl and78 of the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who dropped the demand by observing that

(i) the noticee was engaged in the business of transportation of goods

by road and had provided their trucks to

tralsportation of goods;

many transporters for

4
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Appeat No: V2I2/EA2|BVRY2021

(ii) There is no evidence avaitabte on records from which it can be

established that the noticee had issued consignment notes and hence, the

said activity of transportation of goods by road by the noticee was

covered under negative [ist of services in terms of Section 66D(p)(i) of the

Act and hence, demand of service tax was not sustainabte.

3. The impugned order was reviewed by the Appettant Department and

appeat has been fited on the grounds that,

(i) The adjudicating authority erred in dropping the demand of Rs.

67,65,075/ - vide the impugned order.

(ii) The Noticee had transferred the goods (trucks) by way of hiring

without transfer of right to use such goods as provided under ctause (f) of

the Section 66E ibid which is as under:

"(f) transfer of goods by way of hiring, leasing, licensing or in

any such manner without transfer of right to use such goods;"

Therefore, the nature of services provided by the Noticee as

service provider is covered under the definition of'service'as per section

658 (44) /bid and atso not covered under the Negative List provided under

section 66D ibid or under the Notification No. 30/2012-Service tax dated

30.06.2012. Thus, the services provided by the Noticee is 'taxable

service' as per section 658 (51) 'bid and subject to tevy of service tax

under section 668 ibid.

4. The Respondent fited Cross Objection vide letter dated 18.9.2020, inter

alia, contending that,

(i) The Appeat has been filed on the ground which was not part of the

Show Cause Notice. The appeal has been fited on the ground that they

had transferred the goods (trucks) by way of hiring without transfer of

right to use such goods which was a dectared service under Section

66(EXf) of the Act and covered as 'service' under Section 658(44) ibid.

There is an established principte that the facts and al[egation which have

not been mentioned in the SCN shoutd not be taken as a new ground in

memorandum of appeal. This is as good as travetling beyond the scope of

SCN and relied upon fottowing case [aws:

tr;;
(a)

vlW

M.K.R. Frozen Food Export - 1998 (103) ELT 383

Page 4 of 10
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Appeat No: V2IZEAZBVR!2O21

(b) Swastik Coaters Pvt Ltd - 1999 (107) ELT 533

(ii) The order issued by the Joint Commissioner is just tegat and

proper'. The Show Cause Notice was not issued on any aLtegation or

investigation, but onty on the basis of detaits shared by the lncome Tax

department. lt was explained by them the fact that jt was giving the

truck to transporters and it was not required to pay any service tax. As

there was no any other altegation, there was no chance or requirement to

Submit any more explanations. The Learned Joint Commissioner, after

verifying the facts had l,ogicatty found in Para 25 &. 26 of the Order-in-

original that transportation of goods except by a GTA or Courier agency

are ptaced under 'Negative tist' in terms of Section 66D(p) of the Act

which is the correct interpretation of [aw.

(iii) The services provided by them were exempted by Notification No.

25/2012-5T dated 20.06.2012, as amended. Though this was not an

altegation in the show cause notice and the ground of tevy of service tax

on the basis of Section 66E(f) of the Finance Act,1994, the services of

giving trucks on hire to Goods Transport Agency are exempted from

payment of Service Tax by virtue of entry No. 22 of Notification No.

2512012-5T dated 20.06.20'12, as amended. Thus, if a vehicte is given on

hire to a Goods Transport Agency, then the service is exempted from

payment of seryice Tax. That the Joint Commissioner, the originat

authority who had examined the documents had mentioned in his order-

in-original that the appeltant had provided their trucks to many

transporters for transportation of goods, as evident from the lncome

Ledger submitted by them during the course of adjudication p'rocess. On

other hand, the appettant Department had not examined this aspect and

without giving any cogent evidence has contended that the services are

Liabte to service tax. ln.view of the fact that the respondent is not a

Goods Transport Agent and that it is providing vehictes on hire to Goods

iransport Agents, no service tax is payabte by it.

(iv) The show cause notice was issued without investigation and onty

based on the data provided by lncome Tax department as per TDS and lT

return is not susta'inabte in [aw.

6 d1X{d
Page 5 of 10
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Appeat No: V2I2/EA2|BVR/2021

(v) Extended period can be invoked onty when there are ingredients

necessary to justify the demand for the extended period in a case leading

to short payment or non-payment of tax. The onus of estabtishing that

these ingredients are present in a given case is on revenue and these

ingredients need to be clearly brought out in the Show Cause Notice atong

with evidence thereof. The active etement of intent to evade duty by

action or inaction needs to be present for invoking extended period and

relied upon case law of M/s Cosmic Dye chemicat 1995 (75) E.L.f .721

(s.c.),

(vi) No penatty imposable under Sections 77(11 and 78 of the Finance

4ct,1994. ln the case of interpretation of [aw, no penatty is imposable as

hetd in the case of ITEL lndustries Pvt.Ltd - 2004 (163) E. L. T. 219 (Tri -
Bang.). ln view of this, the proposal of penalty is not correct in [aw. lt is

atso submitted that penatty cannot even otherwise be imposed in the

facts of the present case. Penalty is a quasi-criminal matter and

therefore, it could be restored to onty cases where matafide intention or

guitty conscious of an assessee was estabtished. Since it is required to be

estabtished that action of an assessee was detiberate in the matter of

penatty, this measure is to be restored to sparingly. ln the facts of the

present case where no suggestion or atlegation of matafide intention to

evade payment of duty is even made out against them, there is no

justification in the imposition of penalty in law as we[[ as in facts.

5. Personal Hearing in the matter was conducted in virtuat mode through

video conferencing on 10.3.2022. Shri R.C. Prasad, authorized person, appeared

on behatf of the Respondent. He reiterated the submission made in cross

objection as we[[ as in additiona[ written submission dated 10.3.2022.

5.1 ln additional written submission, grounds of appeat memorandum are

reiterated and further submitted that,

(i) The Board vide instruction dated 26.10.2021 has issued directions

for conducting proper investigation before issue of Show Cause Notice and

that in att such cases where the notices have atready been issued,

' adjudicating authorities are expected to pass a judicious order after

proper appreciation of facts and submission of the notice. lt is submitted

that the Joint Commissioner had acted as per the instructions onty, but

3d1{d
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the present appeal has been fi(ed without verifying the facts and against

the spirit and direction of the instructions and the appeat has been fited

taking such ground which was not a part of the show cause notice. Had

that particular ground mentioned in the show cause notice, they must

have responded to it accordingty. The Department has not disputed the

basis on which the demand has been dropped by the adjudicating

authority, but a new ground has been mentioned, which is not

permissible. That there is an established principle that the facts and

altegations which have not been mentioned in the show cause notice,

shoutd not be taken as a ground in the memorandum of appeat. This as

good as travelting beyond the scope of show cause notice.

(ii) The Appettant Department has taken shetter of the provisions

covering the 'dectared service', however, even if such service is covered

under the 'declared service', then also such services are exernpted from

service tax by virtue of Entry No. 22 of Notification No. 2512012-ST dated

20.6.2012.

7. On perusat of the records, I find that the Respondent was engaged in the

business of transportation of goods by road and had provided their trucks to

many transporters for transportation of goods. The adjudicating authority, after

verifying the documents submitted by the Respondent, held that since the

Respondent had not issued consignment notes, the activity undertaken by them

for transportation of goods by road was covered under negative tist of services in

terms of Section 66D(p)(i) of the Act and they were not liable to pay service tax.

The Appettant Department has contended that the activity undertaken by the

Respondent was a declared service in terms of ctause (f) of Section 66E of the

Act and covered under the definition of 'seryice' as per Section 658(44) of the

Act and consequentty, the Respondent was liabte to pay service tax.

(j(
\
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6. I have carefutly gone through the facts of the case, the impugned order,

appeal memorandum, Cross Objection fited by the Respondent as well as oral

submission made at the time of hearing and additional written submission dated

10.3.2022. The issue to be decided in the present appeat is whether the activity

of the Respondent is covered under cl,ause (f) of Section 66(E) of the Act and

whether the Respondent is tiabte to pay service tax amount of Rs. 67,65,075/- or

not.
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7.1 The Respondent has contended that the seryices of giving trucks on hire

to Goods Transport Agency are exempted from payment of Service Tax by virtue

of Entry No. 22 of Notification No. 25i20'12-ST dated 20.06.2012, as amended.

The Respondent has further contended that the adjudicating authority, after .. ,

verifying the facts, has togicatty arrived that service of transportation of goods

by road, except by a GTA or Courier agency, is placed under 'Negative [ist' in

terms of Section 66D(p) of the Act, which is correct interpretation of [aw,

8. I find it is pertinent to examine the term 'service' defined under Section

658 (44) of the Act as wetl as provisions retating to dectared service under clause

(f) of Section 66E of the Act retied upon by the Appettant Department, which are

reproduced as under:

"SECTION 658. Interpretations. - In this Chapter, unless the context
otherwise requires,-
(44) "service" means any activity carried out by a person for another for
consideration, and includes a declared service, but shall not include-
(a) an activity which constitutes merely,-

(i) a transfer of title in goods or immovable property, by way of sale, gift
or in any other manner; or

(ii) such transfer, delivery or supply of any goods which is deemed to be a

sale within the meaning of clause (29A) of Article 366 of the

Constitution, or

(iii) a transaction in money or actionable claim;

(b) a provision of service by an employee to the employer in the course ofor
in relation to his employment;

(c) fees taken in any Court or tribunal established under any law for the time

being in force."

'SECTION 66E. Declared services. - 
The following shall constitute declared

services, namely :-

(f1 transfer of goods by way of hiring, leasing, licensing or in any such

manner without transfer of right to use such goods."

g. ln backdrop of the above provisions and on examining the fact of the

case, I observe that the show cause Notice was issued to the Respondent for

demanding seryice tax on the basis of data received from the lncome Tax

Depirtment without carrying out any inquiry in the matter. The Adjudicating

authority had scrutinized the documents submitted by the Respondent during

the course of adjudication proceedings and observed that the Respondent had

provided trucks to transporters for transportation of goods by road and there

was no evidence avaitabte on records from which it can be established that the

\
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Respondent had issued consignment notes and hence, the said activity of the

Respondent was covered under negative tist of services, in terms'of Section

66D(pXi) of the Act and the Respondent was not tiabte to pay service tax. The

Appettant Department has raised a new ground in the appeat, which was not part

of the Show Cause Notice, for ctassifying the service rendered by the Respondent

under clause (f) of Section 66E of the Act. ldeatly, such aspect shoutd have

examined before issuing Show Cause Notice by conducting proper inquiry, which

has not been done in the present case. lt is not possibte at this stage to decide

any issue which is not covered in the Show Cause Notice. ln this regard, it is

pertinent to take note of the lnstructions dated 26j0.2021 issued by the Board,

wherein it has been directed to the fietd formation to issue show cause Notice

onty after proper verification of facts.

10. Apart from the above, the Respondent has pteaded that the service of

giving trucks on hire to Goods Transport Agency was exempted from payment of

Service Tax by virtue of Entry No. 22(b) of Notification No, 25l2012'ST dated

20.06,2012, as amended. The retevant entry is reproduced as under:

"22. Services by way of giving on hire -

(b) to a goods hansport agency, a means of transportation of goods;"

10.1 lf, prima facie, appears that the activity of giving trucks on hire basis to

transporters is exempted from service tax by virtue of Entry No. 22 of

Notification No. 25l2012-ST dated 20.6.2012, as ctaimed by the Respondent.

However, such a ctaim coutd have been verified, had there been an in-depth

inquiry conducted in the matter. After careful examination of the facts emerging

from records, I am of the considered opinion that the contention raised by the

Appettant Department is devoid of any merit and not legatty sustainabte.

11 . ln view of above, I uphotd the impugned order and reject the appeat fited

by the Appettant Department.

erfi -eo-af em rd al r€ erfi -o or ft qEm gqi-m at* t ft qr srdT t r

The appeal fited by the Appettant stand disposed off in above terms.
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Appeal No: V2/ZEA2|BVN2O21

By RPAD

To,
M/s Govindbhai Narayanbhai

Karangiya,

Dabhor,

Veraval,
District Gir Somnath.

A-drfr,
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attqd,
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