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Appeal No; V2I2IEA2IBVRZ2021

:: ORDER-IN-APPEAL ::

The Assistant Commissioner, CGST Division, Junagadh has filed Appeal No.
V2/2/EA2/BVR/2021 on behalf of the Commissioner, Central GST & Central
Excise, Bhavnagar (hereinafter referred to as “Appellant Department”) in
pursuance of the direction and authorization issued under Section 84 of the
Finance Act, 1994 (hereinafter referred to as ‘Act’) against Order-in-Original
No. BHV-EXCUS-000-JC-VM-005-2021-22 dated 26.10.2021 (hereinafter referred
to as ‘impugned order’) passed by the Joint Commissioner, Central GST &
Central Excise, Bhavnagar (hereinafter referred to as ‘adjudicating authority’)
in the case of M/s Govindbhai Narayanbhai Karangiya, Veraval (hereinafter
referred to as ‘Respondent’).

z. The facts of the case, in brief, are that the Respondent was engaged in
providing services. On scrutiny of information received from the Income Tax
Department, it was found that the Respondent had earned income for providing
services during the F.Y. 2014-15 and 2015-16. However, the Respondent was
not found registered with Service Tax Department. To ascertain whether the
services provided by the Respondent were liable to service tax or not, the
Respondent was asked to furnish relevant information / documents like Income
Tax Return, Form 26AS, Annual financial accounts, contract/agreement etc. for
the financial years 2014-15 and 2015-16 by the Jurisdiction Range
Superintendent vide letters dated 23.7.2020 and 29.7.2020. Since, no response
was received from Respondent, service tax was determined on the basis of
information received from the Income Tax Department.

2.1 The Show Cause Notice No. V15-56/DEM/HQ/2020-21 dated 22.9.2020 was
issued to the Respondent for demand and recovery of service tax amounting to
Rs. 67,65,075/- under proviso to Section 73(1) of the Act, along with interest
under Section 75. It was also proposed for imposition of penalty under Sections
77 and 78 of the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who dropped the demand by observing that
(1) the noticee was engaged in the business of transportation of goods
by road and had provided their trucks to many transporters for
o transportation of goods;
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Appeal No: VZIZEABVRIZ021

(i)  There is no evidence available on records from which it can be
established that the noticee had issued consignment notes and hence, the
said activity of transportation of goods by road by the noticee was
covered under negative list of services in terms of Section 66D(p)(i) of the

Act and hence, demand of service tax was not sustainable.

The impugned order was reviewed by the Appellant Department and

appeal has been filed on the grounds that,

4,

(1) The adjudicating authority erred in dropping the demand of Rs.
67,65,075/- vide the impugned order.

(i)  The Noticee had transferred the goods (trucks) by way of hiring
without transfer of right to use such goods as provided under clause (f) of
the Section 66E ibid which is as under:

“(f) transfer of goods by way of hiring, leasing, licensing or in

any such manner without transfer of right to use such goods;”

Therefore, the nature of services provided by the Noticee as
service provider is covered under the definition of ‘service’ as per section
65B (44) /bid and also not covered under the Negative List provided under
section 66D ibid or under the Notification No. 30/2012-Service tax dated
30.06.2012. Thus, the services provided by the Noticee is ‘taxable
service’ as per section 65B (51) ‘bid and subject to levy of service tax
under section 66B ibid.

The Respondent filed Cross Objection vide letter dated 18.9.2020, inter

alia, contending that,

(i)  The Appeal has been filed on the ground which was not part of the
Show Cause Motice. The appeal has been filed on the ground that they
had transferred the goods (trucks) by way of hiring without transfer of
right to use such goods which was a declared service under Section
66(E)(f) of the Act and covered as ‘service’ under Section 65B(44) ibid.
There is an established principle that the facts and allegation which have
not been mentioned in the SCN should not be taken as a new ground in
memorandum of appeal. This is as good as travelling beyond the scope of
SCN and relied upon following case laws:
- (a)  M.XK.R. Frozen Food Export - 1998 (103) ELT 383
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Appeal No: V2I2EEAZ/BVR/2021

(b)  Swastik Coaters Pvt Ltd - 1999 (107) ELT 533

(i)  The order issued by the Joint Commissioner is just legal and
proper. The Show Cause Notice was not issued on any allegation or
investigation, but only on the basis of details shared by the Income Tax
department. It was explained by them the fact that it was giving the
trucks to transporters and it was not required to pay any service tax. As
there was no any other allegation, there was no chance or requirement to
submit any more explanations. The learned Joint Commissioner, after
verifying the facts had logically found in Para 25 & 26 of the Order-in-
original that transportation of goods except by a GTA or Courier agency
are placed under ‘Negative list’ in terms of Section 66D(p) of the Act
which is the correct interpretation of law.

(ili) The services provided by them were exempted by Notification No.
25/2012-5T dated 20.06.2012, as amended. Though this was not an
allegation in the show cause notice and the ground of levy of service tax
on the basis of Section 66E(f) of the Finance Act,1994, the services of
giving trucks on hire to Goods Transport Agency are exempted from
payment of Service Tax by virtue of entry No. 22 of Notification No.
25/2012-ST dated 20.06.2012, as amended. Thus, if a vehicle is given on
hire to a Goods Transport Agency, then the service is exempted from
payment of service Tax. That the Joint Commissioner, the original
authority who had examined the documents had mentioned in his order-
in-original that the appellant had provided their trucks to many
transporters for transportation of goods, as evident from the Income
Ledger submitted by them during the course of adjudication process. On
other hand, the appellant Department had not examined this aspect and
without giving any cogent evidence has contended that the services are
liable to service tax. In view of the fact that the respondent is not a
Goods Transport Agent and that it is providing vehicles on hire to Goods
Transport Agents, no service tax is payable by it.

(iv) The show cause notice was issued without investigation and only
based on the data provided by Income Tax department as per TDS and IT
return is not sustainable in law.
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Appeal No: V2IZEAZBVRZ021

(v) Extended period can be invoked only when there are ingredients
necessary to justify the demand for the extended period in a case leading
to short payment or non-payment of tax. The onus of establishing that
these ingredients are present in a given case is on revenue and these
ingredients need to be clearly brought out in the Show Cause Notice along
with evidence thereof. The active element of intent to evade duty by
action or inaction needs to be present for invoking extended period and
relied upon case law of M/s Cosmic Dye chemical 1995 (75) E.L.T. 721
(5.C.),

(vi) No penalty imposable under Sections 77(1) and 78 of the Finance
Act,1994. In the case of interpretation of law, no penalty is imposable as
held in the case of ITEL Industries Pvt.Ltd - 2004 (163) E. L. T. 219 (Tri —
Bang.). In view of this, the proposal of penalty is not correct in law. It is
also submitted that penalty cannot even otherwise be imposed in the
facts of the present case. Penalty is a quasi-criminal matter and
therefore, it could be restored to only cases where malafide intention or
guilty conscious of an assessee was established. Since it is required to be
established that action of an assessee was deliberate in the matter of
penalty, this measure is to be restored to sparingly. In the facts of the
present case where no suggestion or allegation of malafide intention to
evade payment of duty is even made out against them, there is no
justification in the imposition of penalty in law as well as in facts.

2 Personal Hearing in the matter was conducted in virtual mode through
video conferencing on 10.3.2022. Shri R.C. Prasad, authorized person, appeared
on behalf of the Respondent. He reiterated the submission made in cross
objection as well as in additional written submission dated 10.3.2022.

5.1 In additional written submission, grounds of appeal memorandum are
reiterated and further submitted that,

(i)  The Board vide instruction dated 26.10.2021 has issued directions

for conducting proper investigation before issue of Show Cause Notice and

that in all such cases where the notices have already been issued,

" adjudicating authorities are expected to pass a judicious order after

proper appreciation of facts and submission of the notice. It is submitted

that the Joint Commissioner had acted as per the instructions only, but
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the present appeal has been filed without verifying the facts and against
the spirit and direction of the instructions and the appeal has been filed
taking such ground which was not a part of the show cause notice. Had
that particular ground mentioned in the show cause notice, they must
have responded to it accordingly. The Department has not disputed the
basis on which the demand has been dropped by the adjudicating
authority, but a new ground has been mentioned, which is not
permissible. That there is an established principle that the facts and
allegations which have not been mentioned in the show cause notice,
should not be taken as a ground in the memorandum of appeal. This as
good as travelling beyond the scope of show cause notice.

(ii) The Appellant Department has taken shelter of the provisions
covering the ‘declared service’, however, even if such service is covered
under the ‘declared service’, then also such services are exempted from
service tax by virtue of Entry No. 22 of Notification No. 25/2012-5T dated
20.6.2012.

6. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum, Cross Objection filed by the Respondent as well as oral
submission made at the time of hearing and additional written submission dated
10.3.2022. The issue to be decided in the present appeal is whether the activity
of the Respondent is covered under clause (f) of Section 66(E) of the Act and
whether the Respondent is liable to pay service tax amount of Rs. 67,65,075/- or
not.

£ On perusal of the records, | find that the Respondent was engaged in the
business of transportation of goods by road and had provided their trucks to
many transporters for transportation of goods. The adjudicating authority, after
verifying the documents submitted by the Respondent, held that since the
Respondent had not issued consignment notes, the activity undertaken by them
for transportation of goods by road was covered under negative list of services in
terms of Section 66D(p)(i) of the Act and they were not liable to pay service tax.
The Appellant Department has contended that the activity undertaken by the
Respondent was a declared service in terms of clause (f) of Section 66E of the
Act and covered under the definition of ‘service’ as per Section 65B(44) of the
Act and consequently, the Respondent was liable to pay service tax.
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7.1 The Respondent has contended that the services of giving trucks on hire
to Goods Transport Agency are exempted from payment of Service Tax by virtue
of Entry No. 22 of Notification No. 25/2012-5T dated 20.06.2012, as amended.

The Respondent has further contended that the adjudicating authority, after -

verifying the facts, has logically arrived that service of transportation of goods
by road, except by a GTA or Courier agency, is placed under ‘Negative list’ in
terms of Section 66D(p) of the Act, which is correct interpretation of law.

8. | find it is pertinent to examine the term ‘service’ defined under Section
65B (44) of the Act as well as provisions relating to declared service under clause
(f) of Section 66E of the Act relied upon by the Appellant Department, which are

reproduced as under:

“SECTION 65B. Interpretations. — In this Chapter, unless the context
otherwise requires,—
(44) “service” means any activity carried out by a person for another for

consideration, and includes a declared service, but shall not include—
(a) an activity which constitutes merely,—

(i) a transfer of title in goods or immovable property, by way of sale, gift
or in any other manner; or

(ii) such transfer, delivery or supply of any goods which is deemed to be a
sale within the meaning of clause (29A) of Article 366 of the
Constitution, or

(iil) a transaction in money or actionable claim;

(b) a provision of service by an employee to the employer in the course of or
in relation to his employment;

(c) fees taken in any Court or tribunal established under any law for the time
being in force.”

“SECTION 66E. Declared services. — The following shall constitute declared
services, namely :—

() IFE;'I.S.-f;:l‘. of goods by way of hiring, leasing, licensing or in any such
manner without transfer of right to use such goods.”

9. In backdrop of the above provisions and on examining the fact of the
case, | observe that the Show Cause Notice was issued to the Respondent for
demanding service tax on the basis of data received from the Income Tax
Depértment without carrying out any inquiry in the matter. The Adjudicating
authority had scrutinized the documents submitted by the Respondent during
the course of adjudication proceedings and observed that the Respondent had
provided trucks to transporters for transportation of goods by road and there
was no evidence available on records from which it can be established that the

“ ,ﬂ:';\ Page 8 of 10
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Appeal No: V2I2/EA2/BVRI2021

Respondent had issued consignment notes and hence, the said activity of the
Respondent was covered under negative list of services, in terms -of Section
66D(p)(i) of the Act and the Respondent was not liable to pay service tax. The
Appellant Department has raised a new ground in the appeal, which was not part
of the Show Cause Notice, for classifying the service rendered by the Respondent
under clause (f) of Section 66E of the Act. |deally, such aspect should have
examined before issuing Show Cause Notice by conducting proper inquiry, which
has not been done in the present case. It is not possible at this stage to decide
any issue which is not covered in the Show Cause Notice. In this regard, it is
pertinent to take note of the Instructions dated 26.10.2021 issued by the Board,
wherein it has been directed to the field formation to issue Show Cause Notice

only after proper verification of facts.

10.  Apart from the above, the Respondent has pleaded that the service of
giving trucks on hire to Goods Transport Agency was exempted from payment of
Service Tax by virtue of Entry No. 22(b) of Notification No. 25/2012-5T dated
20.06.2012, as amended. The relevant entry is reproduced as under:

“22. Services by way of giving on hire -
(b)  to a goods transport agency, a means of transportation of goods;”

10.1 It, prima facie, appears that the activity of giving trucks on hire basis to
transporters is exempted from service tax by virtue of Entry No. 22 of
Notification No. 25/2012-ST dated 20.6.2012, as claimed by the Respondent.
However, such a claim could have been verified, had there been an in-depth
inquiry conducted in the matter. After careful examination of the facts emerging
from records, | am of the considered opinion that the contention raised by the
Appellant Department is devoid of any merit and not legally sustainable.

11.  In view of above, | uphold the impugned order and reject the appeal filed
by the Appellant Department.

13.  sdiemafl gr ol @Y v arfla &1 Puery Sudiea o8 @ frar omar 21
13.  The appeal filed by the Appellant stand disposed off in above terms.

T Clin areoh
(AKHILESH KUMAR)
DS Commissioner (Appeals)
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