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Appeal No: V2/1/EA2/BVR/2021

:: ORDER-IN-APPEAL ::

The Assistant Commissioner, CGST Division, Junagadh has filed Appeal No.
VZ/1/EA2/BVR/2021 on behalf of the Commissioner, Central GST & Central
Excise, Bhavnagar (hereinafter referred to as “Appellant Department”) in
pursuance of the direction and authorization issued under Section 84 of the
Finance Act, 1994 (hereinafter referred to as ‘Act’) against Order-in-Original
No. BHV-EXCUS-000-JC-VM-002-2021-22 dated 6.10.2021 (hereinafter referred
to as ‘impugned order’) passed by the Joint Commissioner, Central GST &
Central Excise, Bhavnagar (hereinafter referred to as ‘adjudicating authority’)

in the case of M/s Sanjay Transport Company, Ranavav, District Porbandar
(hereinafter referred to as ‘Respondent’).

y§ The facts of the case, in brief, are that the Respondent was engaged in
providing services. On scrutiny of information received from the Income Tax
Department, it was found that the Respondent had earned income for providing
services during the F.Y. 2014-15. However, the Respondent was not found
registered with Service Tax Department. To ascertain whether the services
provided by the Respondent were liable to service tax or not, the Respondent
was asked to furnish relevant information / documents like Income Tax Return,
Form 26AS, Annual financial accounts, contract/agreement etc. for the F.Y.
2014-15 by the Jurisdiction Range Superintendent vide letter dated 27.7.2020.
Since, no response was received from Respondent, service tax was determined

on the basis of information received from the Income Tax Department.

21 The Show Cause Notice No. V15-49/DEM/2020-21 dated 22.9.2020 was
issued to the Respondent for demand and recovery of service tax amounting to
Rs. 53,65,759/- under proviso to Section 73(1) of the Act, along with interest
under Section 75 and proposed imposition of penalty under Sections 77 and 78

of the Act.

2.2  The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who dropped the demand by observing that,
(i)  The noticee was engaged in transportation of goods of M/s GHCL
and liability to pay service tax was under reverse charge mechanism and
accordingly, M/s Gujarat Heavy Chemicals Ltd (“M/s GHCL”) was liable to
_____ pay service tax.
AT i
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Appeal No: V2I/EAZ2/BVR/2021

-

(i)  There is no evidence available on records from which it can be
established that the noticee had issued consignment notes and hence, the
said activity of transportation of goods by road by the noticee was
covered under negative list of services in terms of Section 66D(p)(i) of the

Act and hence, demand of service tax was not sustainable.

3. The impugned order was reviewed by the Appellant Department and
appeal has been filed on the grounds that,
(i) The adjudicating authority erred in dropping the demand of Rs.
53,65,759/- vide the impugned order.

(i)  That the adjudicating authority found that there was no evidence
from which it can be established that the Noticee had issued any
consignment note; that the consignee M/s. GHCL was liable to pay the
Service Tax and not the Noticee; that the Services of Road Transport
provided by the Noticee are not taxable because they are covered under
the definition of Negative List under Section 66D(p)(i) of the Act. The
Adjudicating Authority has failed to appreciate the legal provision that if
the Noticee is not covered under the purview of the GTA services then the
question of the service tax liability to be discharged under reverse charge
mechanism doesn’t arise. Further, the contract between the Noticee and
M/s. GHCL has not been examined to verify all aspects of service so
provided. It is also not verified whether M/s. GHCL have actually

discharged the service tax liability or not.

(i) It is also clear that issue of consignment note has been stipulated
as a mandatory ingredient to qualify the Noticee’s activity under GTA.
The consignment note can be any form having truck number, amount and
load. In other words, the consignment note may not necessarily be in any
format but the documents accompanying the goods identifying consignor
and consignee, route of consignment enable to construe what a
consignment note is. In the instant case, the Noticee has not provided any
such document showing the details, viz, name of consigner & consignee,
truck number, description of goods, booking date and time, delivery
address, amount etc., in support of their contention to merit their

activity classifiable under ‘Goods Transport Agency’ and relied upon case

e v‘vhnf 5.V.R. Electricals (P) Ltd. reported in [2016 (43) S.T.R. 574 (Tri. -

# O 3y
=)
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Hyd.)].

(iv) Issuance of a consignment note is the ‘sine qua non’ for a supplier
of service to be considered as a Goods Transport Agency. If such a
consignment note is not issued by the transporter, the service provider
will not come within the ambit of goods transport agency. If a
consignment note is issued, it indicates that the lien on the goods has
been transferred to the transporter and the transporter becomes
responsible for the goods till it’s delivery to the consignee. In the instant
case, the Noticee has not produced any evidence that they had issued
“consignment note” as per section 65B (26) of the Finance Act, 1994
neither they have provided any work order or agreement in support of
their contention. Merely on the basis of invoices, it cannot be concluded
that the activity of the Noticee can be merited to be qualify under GTA.

(v) The Noticee had transferred the goods (trucks) by way of hiring
without transfer of right to use such goods as provided under clause (f) of
the Section 66E ibid which is as under:

“(f) transfer of goods by way of hiring, leasing, licensing or in

any such manner without transfer of right to use such goods;”

Therefore, the nature of services provided by the Noticee as
service provider is covered under the definition of ‘service’ as per section
65B (44) /bid and also not covered under the Negative List provided under
section 66D ibid or under the Notification No. 30/2012-5ervice tax dated
30.06.2012. Thus, the services provided by the Noticee is ‘taxable
service’ as per section 65B (51) ‘bid and subject to levy of service tax

under section 66B ibid.

The Respondent filed Cross Objection vide letter dated 22.2.2022, inter

alia, contending that,

(i) As per the work order/ Contract, it is mentioned that the transport
for the goods supplied by the Anand Trading Co. will be transported
through M/s Sanjay Transport Company and the freight will be paid by M/s
GHCL. During the course of the financial year, they provided service of
goods transport by road to only M/s GHCL and it is duly verified.

. AT LN
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(i)  As per the section 68(2) of the Act, the Central Government may
notify such services, on which the liability to pay service tax, to the
extent specified, shall be shifted from the service provider to the service |

* recipient. In respect of GTA service full liability of service tax is on the

service receiver, as per Notification No. 30/2012-ST dated 20.06.2012.
Any person located in taxable territory, which pays or is liable to pay
freight is treated as service receiver and liable to pay service tax. M/s
GHCL limited is governed under the factories Act 1948 and on that basis
GHCL limited have discharged its service tax liabilities under RCM and the
details of the service tax paid on various date with CIN along with
Certificate issued by M/s GHCL is attached with memorandum of cross-
objection.

(iii) It is held by the Hon'ble CESTAT in the case of Umasons Auto
Compo Pvt. Ltd. -2014 - TIOL-126-CESTAT-MUM that once the amount of

Service Tax is accepted by the Revenue from provider of GTA service, it

* cannot be demanded again from the recipient of the GTA service. They

can take the same view that the Service Tax is accepted by the Revenue
from the Service Receiver, it cannot be demanded again for the same

transaction from the service provider.

(iv) The Department has been accepting the Service tax returns filed by
GHCL Ltd. on this transaction under RCM of Goods Transported By road.
Given this, the Department is not permitted to go against its own Service
tax registration and seek to demand Service tax from the service provider
of the Goods Transported by road on the same dispute raised by the
Department is incorrect in law. Service tax is also being demanded from
the service provider. This contradiction on the part of the Department
itself establishes that the show cause notices have been issued in

* violation of law.

Personal Hearing in the matter was conducted in virtual mode through

video conferencing on 10.3.2022. Shri Rajan Thakar, Advocate, appeared on
behalf of the Respondent. He reiterated the submission made in cross objection

toa

1 e
b i
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Appeal No: V2/1/EAZIBVRI2021

6. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum, Cross Objection filed by the Respondent as well as oral
submission made at the time of hearing. The issue to be decided in the present
appeal is whether the activity of the Respondent is covered under clause (f) of
Section 66(E) of the Act and whether the Respondent is liable to pay service tax
amount of Rs. 53,65,759/- or not.

Ta On perusal of the records, | find that the Respondent was engaged in the
business of transportation of goods by road and had provided transportation
service to M/s GHCL. The adjudicating authority, after verifying the documents
submitted by the Respondent, held that since the Respondent had not issued
consignment notes, the activity undertaken by them for transportation of goods
by road was covered under Negative List of services in terms of Section 66D(p)(i)
of the Act and they were not liable to pay service tax but the service recipient
M/s GHCL was liable to pay service tax.

7.1 The Appellant Department has contended that if the Respondent had not
issued consignment notes, as observed by the adjudicating authority, then they
are not Goods Transport Agency and question of discharge of service tax liability
by service recipient i.e. M/s GHCL under reverse charge mechanism doesn’t
arise. The adjudicating authority has not examined the contract between the
Noticee and M/s. GHCL and also not verified whether M/s. GHCL has actually
discharged the service tax liability or not. The Appellant Department has further
contended that the activity undertaken by the Respondent was a declared
service in terms of clause (f) of Section 66E of the Act and covered under the
definition of ‘service’ as per Section 65B(44) of the Act and consequently, the
Respondent was liable to pay service tax.

7.2 The Respondent has contended that as per the work order/ Contract, it is
mentioned that the transport for the goods supplied by M/s Anand Trading Co.
will be transported through M/s Sanjay Transport Company and the freight will
be paid by M/s GHCL. During F.Y. 2014-15, they provided transportation service
only to M/s GHCL and it is duly verified. The Respondent further pleaded that
M/s GHCL has discharged its service tax liabilities under reverse charge
mechanism and the details of the service tax paid on various date with CIN along
with Certificate issued by M/s GHCL is also attached with memorandum of Cross

. “Wn. Once service tax is discharged by M/s GHCL, it cannot be demanded
: “\'{"’f_,.\

% E
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Appeal No: V2M/EAZBVRI2021

again from them.

7.3 | have gone through LOI dated 9.8.2014 issued by M/s GHCL contained in
Memorandum of Cross Objection. | observe that said LOI was issued to M/s Anand
Trading Co for supply of Chemical Grade Limestone, which was to be transported
through M/s Sanjay Transport Company, by the Respondent herein. | have also
gone through Certificate issued by M/s GHCL vide letter dated 12.2.2022
submitted by the Respondent, wherein it has been confirmed that they had
discharged service tax under reverse charge basis during F.Y. 2014-15 on freight
paid to the Respondent and also attached details of invoices raised by the
Respondent and corresponding service tax challan details under which they had
discharged service tax. The Respondent has not provided copies of said invoices
before this appellate authority and hence, it is not possible to correlate and
verify genuineness of said certificate issued by M/s GHCL. | further observe that
the Respondent had produced copies of said invoices before the adjudicating
authority during the course of adjudication but relevant contract/ LOl and
service tax payment details of M/s GHCL were not produced before the
adjudicating authority. |, therefore, find it fit to remand the present case to the
adjudicating authority with a direction to verify that M/s GHCL had discharged
service tax on freight payment made to the Respondent by correlating service
tax payment details with invoices issued by the Respondent. The Respondent is
also directed to produce copies of said LOI dated 9.8.2014 and said letter dated
12.2.2022 of M/s GHCL before the adjudicating authority. The adjudicating
authority is directed to carry out remand proceedings by adhering to the
principles of natural justice and by issuing speaking order.

8. As regards other contention of the Appellant Department that service
rendered by the Respondent is covered under declared service in terms of clause
(f) of Section 66E of the Act, | find that the Respondent has claimed that M/s
GHCL has discharged service tax on transportation service rendered by them to
M/s GHCL, which will be examined by the adjudicating authority in remand
proceedings. If the claim of the Respondent is found to be true, the Respondent
cannot be made liable to pay service tax again on same transactions under
Section 66(E)(f) of the Act, as it would amount to double taxation. However, if it
is found during remand proceedings that service tax payment details of M/s
GHCL could not be tallied with the corresponding invoices issued by the
Respondent, then the adjudicating authority is directed to examine the
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Appeal No: V21/EAZ/BVRIZ021

applicability of the provisions contained in Section 66(E)(f) in respect of
transportation service rendered by the Respondent to M/s GHCL.

9 In view of above, | set aside the impugned order and dispose off the
appeal by way of remand.

10.  erfioedl grT gu @1 71 sfdie &1 Fuerr gwaa @ftd | fvar s 81
10.  The appeal filed by the Appellant stand disposed off in above terms.
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