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Any person bggrieved by this Order-in-Appeal 6ay f e an appea.l to the appropriate authority in the fotlowing
way.
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Appeal to Customs, E*cise & Service Tax Appellate Tribunsl under Section 358 of CEA, 1944 / Under Sectjon 86
of fhe Finance Act, 1994 6n sppeal lies to::'
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err. B. frr, a{ Rtd, fr # vrff <rQq 17 '
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhiin all matters relating to tlassi.Ecation €nd valuatiafi.
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(i) ftf, {ftlF-{q,1994 + urfl 86 fr f,q. uFliit (2, G (rA)+ 3iT,1-d ri fi rrff 3r{l{, iqrf. tM,- tgg-4,sft{qgrzr
a?i 9 (2Al 6 iE{ fruti,T yF{ S.T.-7 { ft qr qt'ft q+]qt qpT qrr+, i6q rqn srq lr{FrT qrgs r 3Tflqr , +*q T;TrE {n+
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irqz t-+r+'. dr lTffiq ;qrcrfu+'qr + 3r#fi e-d sr{ 6I fi?,T qi H aftcT 6iqfiT * fiq t ffi r-ff &,fi r 7
fhe aooeal under sub section l2l and {2Al of lhe section 86 the Finance Act 1994, sha.tl be filed in For ST.7 as
oresuhea under Rule 9 I2l & 9l2Al of iie Servjce Tax Rules. t 994 and sha.tl be accoEparied bv a copy of order
bf Commissioner Central Excisi oi commissioner, Central Excis€ (Appea-tsl (one of li'hich shill be-d certified
copvl 6id copv of the order passed by the Commissioner authorizing the Assistant ComEissioner or Deputy
Co'riinissioneTof Central Excise/ Senice Tax to Ele the aDpeal before 6e Appellate Tribunal.
fiqr {rq. iffi{ Tiqr< cr.6 q?i ir+rir 3{ffiq rrfuflrr ri*sl + vF 3{ffi + qrr+ t q*q rflrq er6 BrFtfr{q 1944 ft
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qrQ-filur'it sr+q r.t (rrq-rsrq,J'tz{{r +. cr.r * ro chcm ( rot ) , T{-TirT \r{ {clTr ffit t, qI qmil, IE +* S*t*
ffir i. +r r.rrn ftqr rrq. Ecft h rq qRr 6 qr{-a qqr ft w+ ar6 q\ft-+ ad qf$ es r,ts "ct t 3Tfus r dtt
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: iqtrtft ts um t crqqm ft-frq (Ti"2) 3r&ftTq 2014 t qrtq+{tffi i{+*q vrffi +qqH ffin
rqrri 3rff qd, nff{ s} {r.I TS dtr /

For an eppeal to be frled before thb CESTAT, under Section 35F of t}le Central Excrse Act, 1944 wluch rs also
made apilicable to Service Tax under Sectrod 83 of tle Finance Act, 1994, an appea] against t]ris order shall lie
before th_e Tribunal on Davrnent of l0%o of the dutv demanded where duw or dutv and Denalw are in drsDute, or
penalry, where penalty'alone is in dispure, provided the arnounr of preldepositipayalile woild be subiect to a
ceiling of Rs. 10 Crores,- Under Central Excise and Service Tax,'Duty Demanded" shall include :

(i) amount determined under Section I I D;(iil amount of eEoneous Cenvat Credit taken;
hiil amount oavable under Rule 6 olthe Cenvat Credit Rules

- provrbeh further thal r}dprovisions of tlis Section sha.ll not apply to the stay apptication and appeals
pendind before aJly appetlate authority prior to the commencement of t-hi Finance (No:2) Att,20l4.

{I(fr TTC{R FTTffHUT qlq-fi ;
tu) RevlBlon EED-IIcf,tlon to Gov€rnmelt oflndle:

ss rftii * fnftiffi ffitffi ffi t. +ftq -r.crs {T*5 'rf}ft{c.1994 fi ur{r i 5EE h Tqcs.id6 + 3idrtd3r{( qfts.
qna rp r, "fa-,le{ur 3rr+fi ffi, ffi !Tr+q, rri-s Bffrr: +.ft if={q. f,rq-{ {tq rr+{, TiE< cr,t, Tt ft4- I I ooo I , + ftqi
gT;tT ?Tmrr /
A revisioir 'aDDlication lies to the Under Secretarv. to the Covemment of lndia. Revision ADolicahon Urut.
Mmistrv of Fmance. DeDartment of RevenLle. 4tr Floor. Jeevan DeeD Buildine. ParLiarnent Str'e'et. New Delhi:
I l00of, under Sectio4 35EE of the CEA 1944 in respeci of the follou,ing case, lbvemed by 6rst proviso to sub-
section Ill of Section-35E} ibid:

-.. qi" qrd q rs ir ;F6SFI .5 rtrrrd q qrr rtgrrr fur qre qr ffir +,lfqri g 116r( rri 5 ql.rr{{ 6 dtffi qr rffi qq rrrera qr rq"(tIJ ffi qtr {sp .d * (R Ssr' .f6-cnrF{ } st r.r, Tr Fr{r qsn rf€ i' qr {srrq? qn q rr{mrvr + atrn, €;ff rrred q Frfi
Ysrr TB q qT{ fi T6qri 6 qTq;t 4rl
ln caii of arrv lo'ss of soods- where the loss occurs in transit 6:om a factorv to e werehouse or to anotier factorv
or from one "warehouse to another durinR the course of processing of th"e goods in a wa.rehouse or in srorag"e
whether ir a factory or in a warehouse

(ii) 1rr<+{rrffiqg qr e-{F m(Frtrcf{+RftqiqtrTtr6!Icr< c-r tr,1Tf iffiq r{r< e;,a; tgir rfttz1 }<rri rt,
qrr4 6 irrfr{ Firti ?Tg qr fi fi lrEtd *t r4l tst /

ln case of rdbate ofau$ of excise on pooals exoorted to anv counlrv or territorv outsrde lndra of on excrsable
malerial used in the mafiufacture of t}lF goods \i'hicb aie exdorted to-any cound or territory outside lndia.

(iril qE rsn crq sr Er n frq fi{r rrrad t Err{. iqrt qr rar.r dt qrr Ha frqrr{r I
In case ofgoods'exported outside India-eiTort to Nepal or Bhutan, without'payment of duw.

{iv1 sfrlta rsrq q ssrrn {rfr + rrrrdn :6 ftu fr sfi ir-$re ss 3rfl*ft{q uti rr+ ftft:s yrcmd h a-ra qrq ff rr* * drr tir qner
fi cnrm tidrqr + crrr'E-f, 3rfuft{c ({i2),1098fiurr )09 6 aRrftatfr rrt rrftq 3{q-fl Tqrfiftlt c{ tr qrd} crftd
tiE qt lr./
Credit df aiv dutv allowed to be utilized towards Davment of excise dutv on final oroducts under the Drovisions
qf tlris Act o'r the-Rules made there under such order is passed by theCommissioner (Appea-ls) on oi a-fter, the
date appointed under Sec. lO9 of the Finance (No.2) Act,'1998.

(v) rr+tr qrir<<fiAyffIr cca iqn EA 8 4 fr ff ffiq -rqr<n e5,+ 1a{-.;ry ftqr+fr,Zoo-r, -+ ft{q 9 } {-fltd Efftrc t, rq
3IqrI F frcqsl6 3 qr€-fi^3rflfd fi qH1^qrr{q I 3tr(Tifi -rFiq{ tfllf {.{ ana$-s 3{ql{-fiel fi A-ClCCi qqtr +i qfit qTBqiRIrT

ffirq rqr< rf4 rattt+FT, .1944 +l qT,r 35-EE + Tq4lrnrlfki rrq +l {fi{41 + qTeq +dr{T{TR-6 +l cti ffi.J +i# anEsr i '
T-he abpvb-Applica-tion she! be nade in dqplicale in Form No. EA-8 as specified under Rule. 9 of Central Excise
(Appea]s) Rules, 20Ol wi*rin 3 months Foro rhe dale on which the drder sousht to be aDDealed esainsi ii
coitmuriicated and shall be accomDanied bv two coDies each of the OIO and Orddr{n-Aooeal.'ii ihoul8 alio trE
ac_coglpanied.by a copy of TR-6 Cliallan evidencing'pavmCnt of piesciibed fee as presiii6e-cliir-der-$cuon 35:
EE of CEA, 1944, unddr Major Head of Account . "' -

{vil r+rrwq {r€{ h ffra ffikd Mftr sr6 6i 3rfl{Ifl 6r ar+ qrBq 
r

id-lrr{ ,6c g+ rrc rvt qr rr+ rr ql? -w zooT- a;r 5,nn For aq etr ft +iqn rrc \16 {rq 6c} t wr{r d fr Fct
1000 -/ fir llrrdr4 FF{r rral
The revision-applicatjon dha-U be accompanred by a fee ot Rs. 200/- where the amounl involved in Rupees One
Lac or less antl Rs. t 000/. where r-l.e ariou nt in,iolved ia morel-trah nriptCstjne L-a?---

(D) q_E _s{qR rt6-t r{ srRgi Er ccaql tsi n-r+f T{ sEer 6 frq ari6 6r lIrrdr{. sc{rF dT + ft'{r qr r qrffcr ssdq**}rE
Sfrhq.rff 6r{t{s+tftc qyrFtR {+ -+fr{rft-r.q+\+ ffi{'nts+iffin G iir+d fti";riir'i i i i".cl&-'
u rne oroer covers vanous umDers oI order- m on$nal, Le lor each O.I.O. should be Daid in the'eforesaid
manneJ, notwithstandins the fact that_the one appe%I io'the Atpallanr Tril6in;i-;i]h;o'n;Ap;li;a-tff i;Ifr;central Got',t. As rhe ca+ may be, is fixed to av6fld siriptoila t[6rt<- u-ixu!1i!'Isi' t-fit<i"iei'of-di-Itjo7"- T6i
each.

qr{tifq eFis reFF-a {rrT BFIT qTr*(rt I - '
one cgpi' of applicarion or O.l.O. as.the case may be. and the order-ol *re adjudicatins autttoritv shall bear acourr fcd srarn'p of Rs.6.50 as pres-ribEd unaai sirtedtle-i-6i6rftitt'iiJ'cotH-Fi;a;il6?5:;';'ada;?ea:* -

(F) ffiffi#SffiSff#ffiffiffifl/{sr4 Rft) ftrrqr{ff, rsez tqfirirqriq?qdqftrdqrr-dt+}
Attention is also in\rite.i to the. rules cove_rinla thCse=ahd other related @atters contained in tlre CustoEs, Exciseand Serqce Appellate Tribunal (proteduiit Rulds, I Ig2. ---' '

(c) rg +ffic yffi Sr ar{1T-Erkq r.-t t d-dfud qrq-{, ftq{ dr a-#+tr yr4qrfr } fts, qffi 6rmfrq +{qr€wriw.cbec.sov.in 6l tGr r-.E-e i r /
-;*.-.-5;;$3""Jflqi1'"L9ii$]'S#rd,l+S:lP,i$""i%T31il3$:i$:3 
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Appeat No: V2l1 /EA2/BVRy2O21

The Assistant commissioner, cGST Division, Junagadh has fited Appeat No.

Y2lltEM/BvR/2021 on behatf of the commissioner, central Gsr & centrat

Excise, Bhavnagar (hereinafter referred to as "Appe[ant Department") in

pursuance of the direction and authorization issued under section g4 of the

Finance Act, 1994 (hereinafter referred to as 'Act') against order-in-originat

No. BHV-EXCUS-000-JC-VM-007-2021-22 dated 6.10.202't (hereinafter referred

to as 'impugned order') passed by the Joint Commissioner, Centrat GST &

Central Excise, Bhavnagar (hereinafter referred to os ,adjudicating authority,)

in the case of M/s Sanjay Transport Company, Ranavav, District poi.bandar

(hereinafter referred to as 'Respondent').

2. The facts of the case, in brief, are that the Respondent was engaged in

providing services. On scrutiny of information received from the lncome Tax

Department, it was found that the Respondent had earned income for providing

services during the F.Y.2014-15. However, the Respondent was not found

registered with Service Tax Department. To ascertain whether the services

provided by the Respondent were tiabte to service tax or not, the Respondent

.was asked to furnish relevant information / documents tike lncome Tax Return,

Form 26A5, Annuat financial accounts, contract/agreement etc' for the F-Y.

2014-15 by the Jurisdiction Range Superintendent vide tetter dated 27.7.207O-

Since, no response was received from Respondent, seryice tax was determined

on the basis of information received from the lncome Tax Department'

z.lTheShowCauseNoticeNo.Vl5.4glDEM12020-21dated22'9'2020was

issued to the Respondent for demand and recovery of service tax amounting to

Rs. 53,65,759l- under proviso to Section 73(1 )of the Act, a[ong with interest

underSectionT5andproposedimpositionofpenattyunderSectionsTTandTS

of the Act.

2.2 The above show cause Notice was adjudicated by the adjudicating

authority vide the impugned order who dropped the demand by observing that'

(i) The noticee was engaged in transportation of goods of M/s GHCL

and tiabitity to pay service tax was under reverse charge mechanism and

, accordingty, M/s Gujarat Heavy Chemical's Ltd ("M/s GHCL") was liabte to

-.--._ paY service tax'

\

\dr
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Appeat No: V2l 1 |EA2|BVN2O21

(ii) There is no evidence availabte on records from which it can be

estabtished that the noticee had issued consignment notes and hence, the

said activity of transportation of goods by road by the noticee was

covered under negative list of services in terms of Section 66D(p)(i) of the

Act and hence, demand of service tax was not sustainable.

3. The impugned order was reviewed by the Appettant Department and

appeal has been filed on the grounds that,

(i) The adjudicating authority erred in dropping the demand of Rs.

53,65,7591- vide the impugned order.

(ii) That the adjudicating authority found that there was no evidence

from which it can be estabtished that the Noticee had issued any

consignment note; that the consignee M/s. GHCL was liabte to pay the

Service Tax and not the. Noticee; that the Services of Road Transport

provided by the Noticee are not taxabte because they are covered under

the definition of Negative List under Section 66D(p)(i) of the Act. The

Adjudicating Authority has failed to appreciate the tegal provision that if

the Noticee is not covered under the purview of the GTA seryices then the

question of the service tax tiabitity to be discharged under reverse charge

mechanism doesn't arise. Further, the contract between the Noticee and

M/s. GHCL has not been examined to verify a[[ aspects of service so

provided. lt is atso not verified whether M/s. GHCL have actuatty

discharged the service tax liabitity or not.

(iii) lt is atso clear that issue of consignment note has been stiputated

as a mandatory ingredient to quatify the Noticee's activity under GTA.

The consignment note can be any form having truck number, amount and

[oad. ln other words, the consignment note may not necessarily be in any

format but the documents accompanying the goods identifying consignor

and consignee, route of consignment enabte to construe what a

consignment note is. ln the instant case, the Noticee has not provided any

such document showing the detaits, viz, name of consigner & consignee,

truck number, description of goods, booking date and time, delivery

address, amount etc., in support of their contention to merit their

activity ctassifiable under 'Goods Transport Agency, and relied upon case

(P) Ltd. reported in [2016 (43) S.T.R. 574 gri. -

L
)t.

rr
A

4d

1
p

,il

w of S.V. R. Electricals

Page 4 of 9



Appeat No: V2l1/EA2IBVRi2021

(iv) Issuance of a consignment note is the 'sine qua non' for'a supplier

of service to be considered as a Goods Transport Agency, lf such a

consignment note is not issued by the transporter, the service provider

wit[ not come within the ambit of goods transport agency. lf a

consignment note is issued, it indicates that the lien on the goods has

been transferred to the transporter and the transporter becomes

responsibte for the goods titl it's detivery to the consignee. ln the instant

case, the Noticee has not produced any evidence that they had issued

"consignment note" as per section 658 (26) of the Finance Act, 1994

neither they have provided any work order or agreement in support of

their contention. Merety on the basis of invoices, it cannot be concluded

that the activity of the Noticee can be merited to be qualify under GTA'

(v) The Noticee had transferred the goods (trucks) by way of hiring

without transfer of right to use such goods as provided under ctause (f) of

the Section 66E ibid which is as under:

"(f) transfer of goods by way of hiring, leasing, licensing or in

any such manner without transfer of right to use such goods;"

Therefore, the nature of services provided by the Noticee as

service provider is covered under the definition of'service'as per section

558 (44) /bid and atso not covered under the Negative List provided under

section 66D ibid or under the Notification No. 30/2012-Service tax dated

30.06.2012. Thus, the services provided by the Noticee is'taxabte

seryice' as per section 658 (51) 'bid and subject to levy of service tax

under section 668 ibid.

/

Ai Page 5 of 9

Hvd.)1.

4.TfeRespondentfitedCrossObjectionvideletterdated22'2'2022'inter

alia, contending that,

(i) As per the work order/ Contract' it is mentioned that the transport

for the goods supptied by the Anand Trading Co' witt be transported

through M/s Sanjay Transport Company and the freight witt be paid by M/s

GHCL. During the course of the financiat year, they provided service of

goods transport by road to onty M/s GHCL and it is duty verified'

L , ,,.



Appeat No: V2l1 /EA2|BVR/202,|
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(ii) As per the section 68(2) of the Act, the Central Government may

notify such services, on which the tiabitity to pay service tax, to the

extent specified, shatt be shifted from the service provider to the serviae 
'" ' '

' recipient, ln respect of GTA service futt tiabitity of service tax is on the

seryice receiver, as per Notification No. 30/2012-5T dated 20.06.2012.

Any person tocated in taxabte territory, which pays or is liabte to pay

freight is treated as service receiver and tiabte to pay service tax. M/s

GHCL limited is governed under the factories Act 1948 and on that basis

GHCL timited have discharged its service tax liabitities under RCM and the

detaits of the service tax paid on various date with CIN atong with

Certificate issued by M/s GHCL is attached with memorandum of cross-

objection.

(iii) lt is held by the Hon'bte CESTAT in the case of Umasons Auto

Compo Pvt. Lld. -7014 - TIOL-126-CESTAT-MUM that once the amount of

Service Tax is accepted by the Revenue from provider of GTA service, it

' cannot be demanded again from the recipient of the GTA service. They

can take the same view that the Service Tax is accepted by the Revenue

from the Service Receiver, it cannot be demanded again for the same

transaction from the service provider.

(iv) The Department has been accepting the Serv'ice tax returns fited by

GHCL Ltd. on this transaction under RCM of Goods Transported By road.

Given this, the Department is not permitted to go against its own Service

tax registration and seek to demand Service tax from the service provider

of the Goods Transported by road on the same dispute raised by the

Department is incorrect in [aw. Service tax is atso being demanded from

the service provider. This contradiction on the part of the Department

itsetf estabtishes that the show cause notices have been issued in

' violation of law.

5. Personal Hearing in the matter was conducted in virtual mode through

video conferencing on 10-3.2072. Shri Rajan Thakar, Advocate, appeared on

behatf of the Respondent. He reiterated the submission made in cross objection
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6. I have carefutly gone through the facts of the case, the impugned order,

appea[ memorandum, Cross Objection fited by the Respondent as wet[ as oral

submission made at the time of hearing. The issue to be decided in the present

appeat is whether the activity of the Respondent is covered under ctause (f) of

Section 66(E) of the Act and whether the Respondent is tiable to pay service tax

amount of Rs. 53,65,759l- or not.

7,1 The Appeltant Department has contended that if the Respondent had not

issued consignment notes, as observed by the adjudicating authority, then they

are not Goods Transport Agency and question of discharge of service tax liabitity

by service recipient i.e. M/s GHCL under reverse charge mechanism doesn't

arise. The adjudicating authority has not examined the contract between the

Noticee and M/s. GHCL and atso not verified whether M/s. GHCL has actuatty

discharged the service tax tiabitity or not. The Appetlant Department has further

contended that the activity undertaken by the Respondent was a dectared

service in terms of ctause (f) of Section 66E of the Act and covered under the

definition of 'seryice' as per Section 658(44) of the Act and consequently, the

Respondent was tiable to pay service tax'

7.2 The Respondent has contended that as Per the work order/ Contract, it is

mentioned that the transport for the goods supptied by M/s Anand Trading co.

witt be transported through M/s Sanjay Transport company and the freight wilt

be paid by M/s GHCL. During F.Y. Z}'.l4-15, they provided transportation service

onty to M/s GHCL and it is dul.y verified. The Respondent further pteaded that

M/s GHCL has discharged it

mechariism and the detaits of t

with Certificate issued bY M/s

.s service tax tiabitities under reverse charge

he service tax paid on various date with CIN atong

GHCL is atso attached with memorandum of Cross

discharged by M/s GHCL, it cannot be demanded
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n. Once service tax is

7. On perusal of the records, I find that the Respondent was engaged in the

business of transportation of goods by road and had provided transportation

service to M/s GHCL. The adjudicating authority, after verifying the documents

submitted by the Respondent, hetd that since the Respondent had not issued

consignment notes, the activity undertaken by them for transportation of goods

by road was covered under Negative List of services in terms of Section 66D(pXi)

of the Act and they were not tiabl.e to pay service tax but the service recipient

M/s GHCL was tiabte to pay service tax.

u
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again from them.

7.3 I have gone through LOI dated 9.8.2014 issued by M/s GHCL contained in

Memorandum of Cross Objection. I observe that said LOI was issued to -ltA/-s Anand.-.,. -.-.' ,

Trading Co for supply of Chemical Grade Limestone, which was to be transported

through M/s Sanjay Transport Company, by the Respondent herein. I have also

gone through Certificate issued by M/s GHCL vide letter dated 12.2.2022

submitted by the Respondent, wherein it has been confirmed that they had

discharged seryice tax under reverse charge basis during F,Y. 2014-15 on freight

paid to the Respondent and atso attached detaits of invoices raised by the

Respondent and corresponding service tax chatlan details under which they had

discharged seryice tax. The Respondent has not provided copies of said invoices

before this appettate authority and hence, it is not possibte to corretate and v
verify genuineness of said certificate issued by M/s GHCL. I further observe that

the Respondent had produced copies of said invoices before the adjudicating

authority during the course of adjudication but retevant contract/ LOI and

service tax payment detaits of M/s GHCL were not produced before the

adjudicating authority. l, therefore, find it fit to remand the present case to the

adjudicating authority with a direction to verify that M/s GHCL had discharged

service tax on freight payment made to the Respondent by corretating service

tax payment detaits with invoices issued by the Respondent. The Respondent is

atso directed to produce copies of said LOI dated 9.8.2014 and said letter dated

12.2.7021 of M/s GHCL before the adjudicating authority. The adjudicating

authority is directed to carry out remand proceedings by adhering to the

principtes of natural justice and by issuing speaking order.

8. As regards other contention of the Appe[tant Department that service

rendered by the Respondent is covered under dectared service in ierms of clause

(f) of Section 66E of the Act, I find that the Respondent has ctaimed that M/s

GHCI- has discharged service tax on transportation service rendered by them to

M/s GHCL, which witt be examined by the adjudicating authority in remand

proceedings. lf the ctaim of the Respondent is found to be true, the Respondent

cannot be made liable to pay service tax again on same transactions under

Section 66(EXf) of the Act, as it would amount to doubte taxation. However, if it
is found during remand proceedings that service tax payment detaits of M/s

GHCL coutd not be ta[tied with the corresponding invoices issued by the

Respondent, then the adjudicating authority is directed to examine the

drqs'd Page 8 of 9
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appl,icabitity of the provisions contained in Section 66(EXf) in respect of

transportation service rendered by the Respondent to M/s GHCL.

9. ln view of above, I set aside the impugned order and dispose off the

appeat by way of remand.

.{fto-+-af gm qd oh{ qfl -c o.r ft urem ucrirm otb t fu qr srdr t I

The appeat fited by the Appetl,ant stand disposed off in above terms.

10.

10.
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To,
M/s Sanjay Transport Company,

Near Tatuka Panchayat Office,
Ranavav,

District Porbandar.
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