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* qfficr SqR, <qm 1*fi-w1 , rrq-+e dr<r crfod z

Passed by Shri AthiL€gh Rumar, Coru[issioner (Appeals),Rajkot.

BIT{ qrg6/ {ig6 qrg-6/ sctTfi/ r {6 qq6, ii*q rerq {qZ t-ErqrZa-q qii-<r+r, rroe}e / qTtFTtR / Ti*srcl drtr
er<ftkr vr& Ac attr + Vfud, /
Arising out of above me[tioned olo issued by Additional/Joint/Deputy/Assistant ConRissioner,
Centra-I Excise/ST / cST, Rajkot / Jamnagar / Gandhidham :

qffi& ffi s,r arc qri TdiT /Name & Address of the Appellant & Respondent : -

M/s. ghre€ Ra! Oiygas Pvt. ,.td., (Uanar, 3rd FLoor, 
'r 
Shree Rattr nouaei, ) , Khergada

Str€et, Khargate, Bhavnagar-364001,

tq qicsr(qfriTl TI qft-{ qir* qFs ffid ilfl6 t s.rq-+ rrftr+r{i r yrfofirr 6 sFH q{rc qa 4ir rrcr *r r
44I peison augrieved by this Order-in-Appea.l dray fle an appeal to the appropriate authority in tie followrng
way.

fuW-lfuI" r5e q.{+{Fr q$-dT.qxTfkxq } cF^3r+q, qfi r,vre ir;6 qtufr{q , 1944 ff ur{r 3sB h
qiFkT \r{ lrftT qnni{q, 1994+1fi{r86 *q rf, FlsFllG-f, irlr( +tqrnfiltt r/
Appeal_to CustoEs, Et !:ise & Serviqq.Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
ofthe Finaqce Act, 1994 an appea.l lies to::'

artrntur 1;qr+f t s^8tr-{qf^crqi ffcr 11-q, i*q w{rfi {q qd t-{r6r q+ftq qrcrft{<vr ff E*q ftr, *e qt+ 
'i z,

qr.. fi. sTc, T{ raEfi, 6t rfit qrfi sTr€q t,/

The special bench of Customs, Excise & Service Tax Appellare Tribunal of West Block No. 2, R.K. Pura-Eo, New
Delhiin all matters relating to classilication and va.luatiirir.

rq+tr qHE I (a) + T rs rrq qffi i ffir+r its q* afftt *m crq.+-ftq ficrE {rff art +{16( qff+q qrqrf}fi-@r tk r ff
ceq *+q fffu+' ,edq irq, {Sqrff F+< !ffirdt ir{rfliflrt- 3z o o"t qfr ff qr* qfrq r)

Iq the lV. qs-t regional bench of CustoEs.. Etsise & Se-rvice Tax Appetlate Tribuna.l (CESTAT) at, 2"d Floor,
Bhau-Dali Bhawin, Asarwa Almedabad-380016in case ofappeals othaf tlan as Eentionid in paJa- lla) above

lrffiq qrqrfu<{q * era 3r{-a n"R-d 6{A } fru ffiq s-acr{ {rq rq+frrlM- 2ool-+ft{E6+d id ftlrffud fur
TtyE{EA-3AqRvffidEdBtrqr{rqrftrr<{trc*6ru+vfrhsrq.r*rs-icri{166rqt{ .qrsficFrft
TtililsT#8 sffi rs#*ffi # ru'"gmmpffieHsx*#ffi ffin"'+gffi#t
rner + rsrc+ <rqert + crq t ffi sr llFiii-i-d' .I? q i-+ am cm 

-tcn+a 
}+ =rre arir ftqr qrTr qrr*tr r geiu-t srqz +r

$rrn, ii ffcq cnpr }^fr{r qrQq sEt dafo-{ od-ft< qrcrftrfitor ff $rer fud ti Frl-{ qRr r€qt&l -?i ftq uri-ri-w *
qrs 500/- Ilrq FT Fnmcr {6 qqr fiI:rr ETm r/
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ffi Heru T H",ffi.+H"#ffi?lT* ?*lR'*t? +H{iffH #H.'*# ?tr tBffi '#, I+.q
q6fit nqrftn frft ?Gqr ]ltr fit t qrq t 6q g+ cft * q[q, c-fl- i-cfE ff $rr , 

qrcH qlr.{h.firIcr rrfl {ckt }cq 5
arI{ ar.Ts* 6E 5 ffrd nqrr rr 5n arB Eqtr 16 inrir 50 TGI 6cu fr qttr6 e ifi frrT{I: 1.000/- 6cq.5.000/- tqq iPr{t
r o noo r- rqt *i ffia +m qri4 ff yfr i'+q +tr frutfua rr.r qi qq?r{. riffi-r B{ffiq;ffi -r@r ff ,rrqr h q-grq-{ .ft€r{
+-'inn { F ff fr Tn{H-{s frz ai *6 Em rrt bftd-+6 ciic am !t.-{r +r{r qGc r -i;iFt qta rr $r+n, t+ fr rs cnw t
An^srEq q-{T ridftrd -r{fi{tq 
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(,) Ea arfi,ftqr rqg4 ff u-r{T 86 ff Tc-qr{r* (2) qi (2Al + 3i{it4 4+ # 116 n$-fr, +{16{ liffi,- 199-4,+fr{I(9(2)
*iqirar*#fiutFacqas.T.Tifr"rq+nftq+Tq+EIqfi{fi,iF*qf,-Fll?clqirrlilTqrgi6(cqfq),fiilrqrr[?']6
im-cffi 3rrqe'r 6t vftqi ,iT[ f. rs+ri q (.+ qfr rffiIa ffi qIE(r 

"ft' .tlrtr-er! +Errs qr$s qamr 3cFfm, +-+tq rf,Tr<

qrq. z iqrf(. q+ lTfftc 'qr{rftIf..r 6I qr{fi E.t rri fl B?q ec ar{ ',n<'r +t nlrt sl flJ-{ r'm T-'{I tsr.III I / ^ ^- -
t'tre aooeal irnder sub sectlon {2) and {2A) of the sectjon 86 t}Ie Finance Act-1994, shall be lrled m lor 5l /-as

"ii="ifi6ia "riiGi 
n-nti s-{2) & d(24) ot ine'servrce TaI Rules, I994 and shall.be accoopanied pv,3,c9pv 9lJ.r-*r

5iH;#Id,6;;; Ciiit U}*?iii-oi t.;;;;;id;;', -."ral E cise (Appeals) (one of $^hich sh6ll be-d cenified

;;"rl_".dio;n of the order Dassed by the Coruxussioner authorizing the Assistanl cornlDlssloner or DePuty

b;irii"i#";;?"f 'C;it iibicisiT ser"ici 1a2r to 6le r.re appe4 belor-e-ihe Appe[ate Tribunal'
ffi'ri;;*;+" ";ii'{i6 G-riEi,+.,iffi ffi;fo-(i+zr-HrF,rfi"ii q qrr+ i 6-+q rflnE rJE6 

'I&ftrc^I 
e41 fi

,r.r ihF;* fr,td. n:ff ffic af*ft{c, Ies4 {i nm s: 4 -drrd i-drqi( 6t Sl 4III +l-rrl-E, Tfr i{rE{r lF {rd aTcr{rq

qrlOc<"r'+ ir+q qiG Trq.c Tiqrd etei/i|4.r qi. qirr + t u xfrcrd ( I u. , , 
q{ ci! \,.i {qinr la^"Ttia t, -qr {cf{r, :[d ftrd Tqrf,I

ffi( *. fi r{rrfl{ ifi{r 1rc, qa]+ ft sq um t !'i td qqr Fd qr{ fl{i irfit-{ tq nt$ <q s-'tg scq E .{Ttrfi 4 eTl

" +dq 3ir< eri'6qc n-{rtr{ } ffi('ci'T Riq 
'rq $s" tfts {nft-{ t

hl ur{T l1 ff h-dtr{-a rfi
iiir t;l+. qqr 6r fr.r{ [r-d rrfl*
iiii H*r qcr IMr s ftqq o h ri 

'ta 
tq rrq

-*i"t oE ft{* 
""i 

+ #Err Cdlq id" zl qfiftqc zora + qrarfr$ ffi sr{-ftq yrfu{rt + {rclT E-ql.(rff{
errr* :r# rra ufra eir am rS *rir z

For en aDDeal ii Ui A"a u.to..'rtii basrnr, under Secrion 35F of the Centra.l Excise Act, 1944 which is -also
made aoirlicable ro Seruce Tax under Section 83 ofthe Finance Act, 1994, an appeal agalrll uus orcler snar ue

before tht TribLlna.l on pa!'ment of I0o/" ot the dury demanded where dury or duty and penatty-6re rn drsPute, or
penalty, where penalty_afone is in dispute, provided the amount ol pre-deposlt payable woulo De suoject to a

aeilins of Rs. 10 Crores.----'-- 
u"aei Ciotid excise and Service Tax, "Duty Demanded" sha.ll mclude :

li) arrount determined under S€ction 1l D;
liil amount oferroneous Cenvat Credit taken;
iiiil amount Davable under Rule 6 oftle Cenvat Credit Rules

- 
".o"iheh 

tur&;i rlat fid provisions of lhis Section shall not apply to the stay application and apPeals
penaindtifoii any appellate authbrity pnor to t-l.e commencement ofthd Finance (No 2) Act, 2014

qr<arr+n+Hworqr+fi,
RevLlon eDD*licatlon to Govctnmcnt of Indlq:#;Eiih-ddffii-#ftifit"'ffi n' ;,+tr jeri ,rni 3rflF-{c. Lee4 ff trm ises 6-eqrgaE h sinta"r+t-qFc,
r+rra rr+rr.'rrteiqr 3rl€n ffi, R= izr+q, .rrq fuTrlr;+di dfi-{, XiT{ fTq rrfi. qTl( qrt,;GEctl- ll0O0l, 6l fficr
qTTT qTI*EI /'
,d ilviliori 'aootication hes to the Under Secretary, to the Covemment o[ Indi4, Reqsion-Applicalon-Uf-tit,
Minislrv of Flnsnce. Deoartment of Revenue. 4th f"Ioor, Jeevan DeeD tsu dng, Pa-rllalnent-street, New L,eml-
i r[b"oY. ihttFiSitiiol 5iEE ofih; CEiiTE44 iiiieiiieCi oifielollovEng iaie, -go,emed by first pr6viso to sub-
section ill of Section 358 ibid:

sR crq 6 ffi ffiqr{ + rrrtrn t, T6r {fiq-l{.Edr crt q.=l Edr srqri ir risrr w '* qr-rrr< h +qi S Gi{ r^{ hr-.Eli c[s,".
ffi -+ rsn Gi<rt rrsr. G'.cffi; etrr:qr C.{r trsr. T6 t qr rsr."rT qrd 6 yti6{q t Ettn, E-fi +rreri qr E r
l{ ( rIE q qrq s +F{rn + qrmr qrl
Iii casi of anv tots of eoods, wiiere the loss occurs in trarlsit from a fac-tory to a y4rehouse qr to another factory
oi iiom on? "warehou5e to irnotler during the course of processrng of fi-e toods in a warehouse or in storaS:e
whether in a factory or in a warehouse

Cr.( + qr6{ ftfi r;q qr e{-fr M? f( G cr^{:n RffisI t e-{m 6'i qr"r r. rft .r{ A#c r{r< 13-€{hEE (ftfu) hqme +,
ql $r({ 6 Err.{ tFfrt TrE qr S=r 6l Ftqt +trFtttsr /
ln case of rebate 01 autv of excrse on eootls exoorted to anv countrv or lerritory outside Indta of on excisable
material used in the mahufacture of r}lE goods *hich are e$iorted to-aiy counlFl or lerrilory outside India.

cft Tqr< {rq sr q,r+ri f+q ft{r rrrc{ 6 {rd'(. qqrq qr qar< dr qm fua fr+r rrqr tr I
ln case ofgoods'exponed outside Indla export to Nepal or Bhutan, without palrneat of dutv.

qfrfuarqrs*Tqr{i{ria+qrrdr{+F,tu+qjri*crsilfuft{q!"irtrsfrftrrraurilha-ficrqff.rfidRttqrt{r
i qrgq 

r rr+{, + am'E-q qfuft{c ral z r , t}gs ft uia r og 's 
arrr ft[d ff rrt rfrq rrwrffif] rr irr qr< ] qIFd

Fi'q IIq grl
Credi[ oI anv dutv allowed to be utilized towards Davment of excise dutv oD .final oroducts under the Drovisions
qf th.is Act o-r qre-Bule! madr-trqrq u4der suc!-r-oi-d'er is pqssld by *reCommissibner (Appeals) on or'a.fter, the
date appointed under Sec. 109 of tie Finance (No.2) Act,'1998.
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(c)

(i)

(iii)

(iv)

(v)

(D)

(E)

(F)

(G)

The ab

accom
EE of EA, I

("i) T{ftlrvr 3flirdfq + m{ ffifud Butfta rrq 6I arerrff ff ar$ qrftu r

i?i dqq -6q \rs {rq Fqt qr r{q 6q 6i,ft sq} 2oo / - 6r T'rtrt FSfi qrq sirr qR d;m .5q \rd rq €qq t rfl A dI Fcq
I0oo - / 6r q'{-dr{ fr{r qr
Thc rcyiBlon-aDDlication dhql bc acaompelied bv e fee of Rs. 2oo/- u/here the a.mount involved in RuDees One
Lac or less endRs. l0o0/. where the ertount ,nuolved is morc rhah Rupccs Onc Lac.

uS 
^qq3ntrr 

| 6t.{q 3lr{{f fl {qdfl Un \i} Tc irprr h ftq srq TI yran" rrfa rirr-t BT r $r+I^qGtr E{. q + fr Eq
Sl Sl tfrql Tfi 6rq fr s{ 6 ffiq qqrt&flil 3rffirlq- Tfitalf(Ur +l !6 r{qrqtl :tdlq {t6r, +l (rs 3lrl-€ t+.Tr qrdr A I / tn'casc.
if the order covers vadous i.tmbers of order. in Orisinal. fee for each O.l.O. should be oaid in the aloresaid
glanneJ, notwid:rstandmg the fact that the one aDpeEl lo'the Appellant Tribuna.l or the ohe aDDlication to the
Central Co!'r. As the cas"c mav be, is filled lo 6v6id scriptoria \i,6rk if excising Rs. 1 lakh fee'bt Rs. l0O/- foi
each

q"rrs@I:{Eaq r5n afufur, 1s7s, + ir{qffl } o1vn 1r qr?n q+ errrr qrtcr ff yR cr ftffu( 6.s0 {ct 6r
qTqFTq 9JEiF TEM'E qITT BFTT qI;lIzI /
One cqpi of applicatibn or O.l.O. as the case may be, and the order of the adiudi;adns autioritv shall bear a
court ICe sta.uruoIRs.6.50 as prescribed under Schedule I in ter@s of the Courl Fee ActJ975, as amended.

,fur36. };ft1 E rr{. s[4.\r{^t-{r+-. 3rt$q^.qnrhlirr r+rd Efur litrnr<fr, rsez * Effid qt rrq tqftrd qrrfr qir
fiEqFfd E t {Fr Fl{fi +l fi rfi ucri sr+E-f, t+qr qrdT Ar /
Attqqtion is also i4vited t! the rules ceve-riry1 qhesd 4ir{ other related mafters contained in the Custo s, Excise
and Service Appellate Tiibunal (Procedure) Rules, 1982.

rg 3rftffc crft5r{ 3| qqq"<rfu-{ F{i t {idQ-( ;{FF, fr<Id qt{ n-fti-{q yrsurfr } ftC, q{-ffff lMs +{sra{
www.cbec.pov.in 6f tGI €-16.4 ? r /
For the elaEorate, detailed dnd latest pr.ovisjons relating to filing of appeal to the higher appetlate authority, the

-€epellant may refer to the Departmenta.l websiii ri,rvw.itei.goot'rn. -" --
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Appeat No: V2/ 76lBVR/2021

M/s. Shree Ram Oxygas Pvt. Ltd., Manar, 3'd floor, "Shree Ram House",

Khergada Street, Khargate, Bhavnagar:- 364001 (herein after referred to as the

appellant) has filed the present appeal against OIO No. 05/AC/HKM/BVR-212O2I-

22 dated0l.06.2021 (hereinafter referred to as "the impugned order") passedby the

Assistant Commissioner, Central GST Division, Bhavnagar-2 (hereinafter referred

to as "the adjudicating authority").

2. The brief facts of the case, in brief, are that during the course of scrutiny of

ER- I Retums filed by the appellant, it was observed that they were engaged in

manufacture of Nitrogen, Oxygen Argon etc. and had cleared Nitrogen Gas without

payment of Central Excise duty by availing benefit of Exemption Notification No.

1212012-CE (Sr. No. 97) dated 17.03.2012 (as amended) and Notification No.

64/1995-CE (Sr. No. 8) dated 16.03.1995. They had also cleared Oxygen (Medicinal

Grade) which attracted Nil rate of Central Excise duty. It was further observed that

the Appellant had availed CENVAT Credit on Inputs, Capital Goods and lnput

Services used in the manufacture of dutiable and exempted goods but had not

followed the provisions of Rule 6 ofthe Cenvat Credit Rules, 2004 ("CCR, 2004').

Accordingly, a Show Cause Notice dated 02-02-2018 was issued to the Appellant for

demand and recovery of Cenvat Credit amounting to Rs. 23,58,8931- i.e. @ 6% of

Rs. 3,93,14,891/- (value ofexempted goods) for the period from March-2014 to June-

2017 under Rule 14 (ii) of the CCR, 2004 read with Rule 6(3)(i) of the CCR, 2004

and Section 1 1A(4) of the Central Excise Act, 1944 ("the Act") by invoking

extended period of limitation along with interest and penalty under Rule 15(l) of

CC& 2004 and 11AC of the Act.

2.1. The above said Show Cause Notice was decided vide the impugned order

whereil the adjudicating authority has confirmed the demand of central excise duty

to the extent ofRs. 23,58,893/- under the provisions Rule 14(ii) of the CCR, 2004

and Section 11 (AX4) of the Act along with interest under Section 1 1AA of the Act'

The adjudicating authority also imposed equivalent penalty under Rule 15(1) ofthe

CCR, 2004 read with Section 1lAC of the Act.

3. Being aggrieved with the impugned order, the Appellant has prefered appeal

on various grounds, inter alia, contending that:-

:: ORDER-IN-APPEAL ::

(D The impugned order is a non-speaking one as the pleas raised by the

-.----- appellant during the course of hearing and-submission made in reply to show

,Z-"+f i" huse notice, and the judgments relied upon by them have not been

,'^11.)r--\.')\ Page 3 of 9
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AppeaL No: Y)/ l6laY nZ1

considered;

(ii) The appellant at the outset adopts and reiterate to avoid repetition the

various pleas made by them in their reply to SCN and written submission

filed before the Adjudicating authority as if the same are specifically

canvassed herein.

(iii) The SCN is time barred as Revenue authority cannot invoke the extended

period of limitation, when the records of the appellant were audited by the

officers once but did not find any short payment from records. The entire

alleged action initiated by the proper officer for demanding the amount

payable under Rule 6(3) (i) of the Rules was time-barred and without

authority of law as the demand is for the period March-2014 to June-2O17

and the notice was received on 512/2018 alleging suppression with intent to

defraud the revenue or evade payment ofamount payable under Rule 6(3) (i)

of the Rules. Moreover, there is no evidence that the appellant has any

intention to defraud the revenue or evade payment of amount payable under

Rule 6(3) (i) of the Rules. Hence, extended period cannot be applicable and

the show cause notice is time barred.

(iv)With regards to findings recorded by the adjudicating authority at Para-

15 ofthe impugned order, the appellant submit that they had not intentionally

cleared the impugned goods without payment of amount as provided under

Rule 6(3) (i) ofthe Rules. On clearance of the exempted goods no payment

of central excise duty is required to be made by the appellant. The appellant

has only to reverse the amount which is required to be paid equal to 6% of
value of exempted goods as provided under Rule 6(3)(i) ofthe Rules and the

said amount is not duty.

(v) With regards to findings recorded al al paru 18 of the impugned order, it
is to submit that the disputed clearance of exempted goods i.e. Nitrogen &
Oxygen by the appellant was also reflected in their monthly retums. The

appellant was also filing the copies ofrelevant statutory records showing that

the appellant was taking credit in respect of the inputs and input services

utilized for their manufacturing activity which can be ascertained from the

self-assessed monthly ERl returns for the month of March 2014 to June 2017

filed by the appellant. There was no willful suppression or mis-statement on

the part ofthe appellant to invoke longer period of limitation.

(vi) Further, on perusal of the self-assessed monthly ER-I returns for the

months ofJune-2016 to June-2017, it can be ascertained that CENVAT credit
available in the credit account of the appellant is Zero during the relevant
period. Thus, the appellant does not have to pay an amount as provided under

Rule 6(3)(i) of the Rules as amended w.e.f. 0110612016 as such amount
payable was 6%o of vahrc of exempted goods and shall be maximum upto

CENVAT credit available in the credit account at the end ofperiod to which
such payment relates i.e., at the end ofthe months ofJune-2016 to June-2017.

Since, no amount is available in the credit account ofthe appellant at the end

of the months of June-2016 to June-2017, the appellant is not liable for
payment of amount as demanded and ordered under the impugned order.
Thus, the demand confirmed under the impugned order is not only illegal but
arbitrary and for harassing to the appellant only. It can be seen from the

impugned order that a demand of Rs.23,58,893/- was confirmed on the value
of Rs.3,93,14,891/- of exempted goods @ 60/o wtthotfi considering the
provisions of the Rule 6(3)(i) ofthe Rules.
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Appeal No: Y2 /26 /BVR/2021

(vii) With regards to findings recorded at Paru-79 to 21 of the impugned

order, it is to submit that the amount demanded under the SCN and confirrned
uader the impugned order is not duty but it is amount of ineligible corlmon
CENVAT credit. However, at Paru79 to 21 of the notice, it is mentioned as

central excise duty amount payable under Rule 6(3)(i) of the Rules. This
shows that the adjudicating authority is not clear and issued the impugned

order in arbitrary manner with pre-determined mind.

(viii) The demand of duty on the basis of data received from the appellant

and is not corroborative with any evidence, is unjust, improper and

unreasonable. Ifthe appellant had cleared the goods by fiaudulent means and

evaded the central excise duty, then the purchasers to whom the appeliant

had sold the exempted goods had also committed an offence. However, there

is no such case against any purchaser which proves that the appellant had not
cleared any exempted goods by fraudulent means. The appellant denies all
the charges levelled against them and allegation made against them in these

paras in toto. The Appellant is not liable for interest under Section 11AA of
the Act.

(ix) With regards to findings recorded atParu-2} of the impugned order, it is
submitted that the appellant has to pay the 'amount' as provided in Rule

6(3)(i) of the Rules which is zero in the instant case and the same.can be

ascertained from the seltassessed monthly ER-1 refurns filed by the

appellant. The Rule 14 ofthe Rules provides for recovery ofCENVAT credit

wrongly taken or utilized. Thus, it is clear that interest can be recovered

where CENVAT credit has been taken and utilized wrongly. However, in the

instant case, neither the appellant has taken the CENVAT credit wrongly nor

utilized the same wrongly. Also, there is no conhavention of any provisions

ofany Rule ofthe Rules by the appellant. Therefore, the appellant is not iiable

for payment ofinterest on the amount confirmed under the impugned order.

(x) With regards to findings recorded atParu-2l of the impugned order, it is

submitted that penalty imposed under Section 1 lAC of the Act is illegal. The

Rule 15 of the Rules provides for penalty for wrongly taking or utilizing

CENVAT credit. Thus, it is clear that penaity can be imposed where

CENVAT credit has been taken or utilized wrongly. However, in the instant

case, neither the appellant has taken the CENVAT credit wrongly nor utilized

the same. Also, there is no contravention of any provisions ofany Rule ofthe

Rules by the appellant. Hence, the appellant is not iiable for any penalty.

(xi) Moreover, no evidence was adduced in the show cause notice to edtablish

that the alleged acts or omissions had been committed by the appellant

deliberately or conhtmaciously or in flagrant violation of provisions of law

or with intention to evade duty. The appellant also submit that no penalty was

imposable when there was no mala fide htention to evade payment of duty'

Therefore, the appellant is not liable for penalty under Section 11AC [now

1 1AC (1) (a)l of the Act.

3.1

(xii) It was further to submitted that the adjudicating authority has not given

any grounds in his findings that for contravention of which rule or act, the

appellant is liable for penalty under Rule 15(1) ofthe Rules.

The Assistant Commissioner, Centrai GST, Division - Bhavnagar-2 has also

tten submission/para wise cornment dated 02.09.2021 itter-alia
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contending that

(i) As regards Para i, All the case laws cited by the Noticee were examined

and none of them were squarely applicable to the present issue.

(ii) With regard para 3.0 , it is clear that the appellant had availed cenvat

credit on all the inputs and input services and have utilized the same for

payrnent of central excise duty on the non-exempted final product cleared for

' home consumption;

(iii) As pe Rule 6(2) CCR, 2004 they were required to maintain sep,uate

register/ records or had to follow the procedure laid down under Rule 6(3)(a)

of CCR, 2004. They did not comply the said condition, though during the

material time they were enjoying the self assessment procedure.

(iv) The matter has been briefly discussed at Para 18 & 19 of the impugned

order which is based on facts on records and submission made by the

appellant. I feel that the appellant has vehemently protested the action taken

which is not tenable and cannot be entertained.

(v) As regards charging of interest their deliberate act to evade duty has

rendered themselves liable to interest. The same is discussed in the OIO

which is self- explanatory.

(vi) Also penalty on the appellant has been imposed for non-payment of duty

. which has been discussed in the finding portion of the OIO.

(vii) The Plea of the appellant is not sustainable ard is required to be set

aside.

4. Personal hearing in the matter was scheduled on 17.12.2021. Shri Sarju S.

Mehta, Chartered Accountant, appeared on behalf of the Appellant. He re-iterated

submissions made in the appeal memorandum. He further stated that he would make

additional written submission. He further stated that the demand is barred by

limitation as they were showing exemption claimed in the E.R.-l for the relevant

period.

4.1 The appellant submitted written submission vide letter dated 17112/2021

wherein he reiterated the grounds raised earlier and also relied upon the judgement

of Arihant Arts V/s. Commissioner of Cenhal Excise, Mumbai reported in 2004

(173) ELT 194 (Tn. Mumbai)

5. I have carefully gone through the facts of the case, the impugned order, the

appeal memorandum and written as well as oral submissions made by the Appellants

and written submission filed by the Assistant Commissioner, Central GST Division-
Page 6 of 9

[:*
^1\.4

\'d

i-:j

/,eL



Appeat No: Y7 / 26 I BVRI 7021

Bhavnagar-2. The issue to be decided in the case is as to whetler the impugned

order, in the facts of this case, confirming demand along with interest and imposing

penalty is correct, legal and proper or not.

6. From the facts recorded in the impugned order, I find that during the scrutiny

of E.R.-1 Retums filed by the appellant, it was noticed by the jurisdictional authority

that the Appellant had cleared Nitrogen Gas without payment of cenhal excise duty

by availing benefit of exemption under Notification No. 1212012-CE (Sr. No.97)

dated 17.03.212 and Notification No. 64l1995-CE (Sr. No.S) dated 16.03.1995. It

was also noticed that the Appellant had cleared Oxygen (Medicinal grade) which

athacted NIL rate of Central Excise duty. It was further observed that though the

Appellant had availed CENVAT credit ofinputs, input services and capital goods in

respect of dutiable and exempted goods, but they had neither maintained separate

records not opted to follow the procedure prescribed under Rule 6(3A) of CCR,

2004. It was also noticed that the Appellant had not shown any amount in column

"credit utilized for payment of amount in terms of Rule 6 of the CCR, 2004".

Accordingly, a SCN covering the period from March-2014 to Jrne-201'1 was issued.

to the Appellant demanding an amount of Rs. 23,58,893 l- @ 6% Rs. 3,93,14,891/-

(value ofexempted goods). The demand made in the above SCN has been confirmed

by the adjudicating authority vide the impugned order.

6.1 I find that the Appellant has challenged the impugned order mainly on the

ground that the submissions made by them have not been discussed in the impugned

order nor the judgments relied upon by them have been taken into consideration.

Further, the demand was time baned as they had already shown the clearance of

exempted goods in the E.R.-l Retums for the relevant period. Moreover, their

records have also been audited by the officers of the department. It was also

contended that during the period from June-2016 to June-2017, the cenvat credit

available in the credit account was zeto. In terms ofprovisions of Rule 6(3) (i) ofthe

CCR, 20004 as amended, the amount payable @6Yo of the'talue of exempted goods

shall be maximum upto the GENVAT credit available in the credit account at the end

of the period to which such payment relates i.e., at the end ofthe months of June-

2016 to June-2017. Since no balance was available during the above period, the

Appellant was not 1iable for any payment in this regard.

6.2. As regards the confirmation of demand by invoking extended period of

limitation under Section 11A(4) of the Act, I find that the Appellant has contested

ct and contended that they had shown the

w, '

before the adjudicating authority
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clearance ofthe exempted goods in the E.R,I retums and their records have also been

audited by the ofhcers ofthe department. The Appellant has also relied upon various

case laws in support of the above contention. The findings of the adjudicating

authority recorded in Para 17 of the impugned order is reproduced below:

"17. The Noticee has contended that the Show Cause Notice is time barred
as they have disclosed the inforrnation before the Central Excise Audit
officers as well as in other Central Excise Records. It is pertinent to note that

the Audit is conducted merely on a random basis. Further, mere

declaration/disclosure of including that attributable to the manufacturing of
exempted goods, therefore I do not agree with the contention ofthe Noticee

regarding Show Cause Notice being time barred. I have also gone through ali
the case laws cited by the Noticee in this regard and find none of them

squarely applicable in the present case."

6.3. I find that the findings ofthe adjudicating authority are arbitrary in as much

as audit is supposed to be conducted thoroughly by reconciiing the ER-l retums filed

by the appellant with the records maintained by the appellant, including their

financial records. Further, the adjudicating authority has not denied the contentions

of the appellant. Hence, it was incumbent upon him to examine the applicability of

case laws as well as the periods for which audit of records of tho appellant was

undertaken. Thus, I find that the impugned order is also a non-speaking one and is

not legally sustainable.

6.5. I also find that the adjudicating authority has also not discussed the

applicabiiity of the case laws relied upon by the Appellant against imposition of

penalty under Section 1 1AC of the Act.

7. In view ofthe above discussions, I am ofthe opinion that matter necessitates

.1qr
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6.4. As regards contentions of the Appellant that since there was no balance

available at the end ofthe months ofJune-2016 to June-2017, no amount was payable

by them under Rule 6(3) (i) of the CCR, 20004, I find that the impugned order is

silent on this aspect. The SCN has been issued on the basis ofER-1 Returns filed by

the appellant and the figures of CENVAT for these months should be reflected in the

ER-1s. I also find that the appellant has not fumished any documentary evidences in

support of above contention, without which it is not possible to comment on this

aspect. Anyway this requires verification from the relevant records. I also find that

the Appellant had raised above contention before the adjudicating authority also but

the adjudicating authority has not recorded any findings in this regard while passing

the impugned order. Accordingly, I find that the impugned order is non-speaking on

this aspect also and is not legally sustainable.
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fresh consideration by the adjudicating authority for examination of contentions of

the appellant and record his findings after verification of relevant documents.

Accordingly, I set aside the impugned order and remand the matter to the

adjudicating authority to decide the matter afresh. Needless to mention that

principles of natural justice should be adhered to while passing de noyo order.

8. I set aside the impugned order and dispose the appeal by way of remand to

the adjudicating authority.

qffi Enr rd ff .r{ sTffd 6r ftr.m 3s+tr ot} * f*qr qrdr t t

The appeal filed by the Appellant is disposed offas above.
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