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Appeal No: ¥2/26/BVR/2021

: ORDER-IN-APPEAL ::

M/s. Shree Ram Oxygas Pvt. Ltd., Manar, 3™ floor, “Shree Ram House”,
Khergada Street, Khargate, Bhavnagar;- 364001 (herein after referred to as the
appellant) has filed the present appeal against OIO No. 05/AC/HKM/BVR-2/2021-
22 dated 01.06.2021 (hereinafier referred to as “the impugned order™) passed by the
Assistant Commissioner, Central GST Division, Bhavnagar-2 (hereinafter referred

to as “the adjudicating authority”).

2. The brief facts of the case, in brief, are that during the course of scrutiny of
ER- | Returns filed by the appellant, it was observed that they were engaged in
manufacture of Nitrogen, Oxygen Argon etc. and had cleared Nitrogen Gas without
payment of Central Excise duty by availing benefit of Exemption Notification No.
12/2012-CE (Sr. No. 97) dated 17.03.2012 (as amended) and Notificaticn No.
64/1995-CE (Sr. No. 8) dated 16.03.1995. They had also cleared Oxygen (Medicinal
Grade) which attracted Nil rate of Central Excise duty. It was further observed that
the Appellant had availed CENVAT Credit on Inputs, Capital Goods and Input
Services used in the manufacture of dutiable and exempted goods but had not
followed the provisions of Rule 6 of the Cenvat Credit Rules, 2004 (“CCR, 20047).
Accordingly, a Show Cause Notice dated 02-02-2018 was issued to the Appellant for
demand and recovery of Cenvat Credit amounting to Rs. 23,58,893/- i.e. @ 6% of
Rs. 3,93,14,891/- (value of exempted goods) for the period from March-2014 to June-
2017 under Rule 14 (ii) of the CCR, 2004 read with Rule 6(3)(i) of the CCR, 2004
and Section 11A(4) of the Central Excise Act, 1944 (“the Act”) by invoking
extended period of limitation along with interest and penalty under Rule 15(1) of
CCR, 2004 and 11AC of the Act.

2.1.  The above said Show Cause Notice was decided vide the impugned order
wherein the adjudicating authority has confirmed the demand of central excise duty
to the extent of Rs. 23,58,893/- under the provisions Rule 14(ii) of the CCR, 2004
and Section 11 (A)(4) of the Act along with interest under Section 11AA of the Act.
The adjudicating authority also imposed equivalent penalty under Rule 15(1) of the
CCR, 2004 read with Section 11AC of the Act.

3. Being aggrieved with the impugned order, the Appellant has preferred appeal
on various grounds, inter alia, contending that:-

(i) The impugned order is a non-speaking one as the pleas raised by the
appellant during the course of hearing and submission made in reply to show
#7197 _cause notice, and the judgments relied upon by them have not been

N .:‘\\ Page 3 of 9
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considered:

(ii) The appellant at the outset adopts and reiterate to avoid repetition the
various pleas made by them in their reply to SCN and written submission
filed before the Adjudicating authority as if the same are specifically
canvassed herein.

(iii) The SCN is time barred as Revenue authority cannot invoke the extended
period of limitation, when the records of the appellant were audited by the
officers once but did not find any short payment from records. The entire

. alleged action initiated by the proper officer for demanding the amount
payable under Rule 6(3) (i) of the Rules was time-barred and without
authority of law as the demand is for the period March-2014 to June-2017
and the notice was received on 5/2/2018 alleging suppression with intent to
defraud the revenue or evade payment of amount payable under Rule 6(3) (i)
of the Rules. Moreover, there is no evidence that the appellant has any
intention to defraud the revenue or evade payment of amount payable under
Rule 6(3) (i) of the Rules. Hence, extended period cannot be applicable and
the show cause notice is time barred.

(iv)With regards to findings recorded by the adjudicating authority at Para-
15 of the impugned order, the appellant submit that they had not intentionally
cleared the impugned goods without payment of amount as provided under
Rule 6(3) (i) of the Rules. On clearance of the exempted goods no payment
of central excise duty is required to be made by the appellant. The appellant
has only to reverse the amount which is required to be paid equal to 6% of
value of exempted goods as provided under Rule 6(3)(1) of the Rules and the
said amount is not duty.

(v) With regards to findings recorded at at para 18 of the impugned order, it

" is to submit that the disputed clearance of exempted goods i.e. Nitrogen &
Oxygen by the appellant was also reflected in their monthly returns. The
appellant was also filing the copies of relevant statutory records showing that
the appellant was taking credit in respect of the inputs and input services
utilized for their manufacturing activity which can be ascertained from the
self-assessed monthly ER1 returns for the month of March 2014 to June 2017
filed by the appellant. There was no willful suppression or mis-statement on
the part of the appellant to invoke longer period of limitation.

(vi) Further, on perusal of the self-assessed monthly ER-1 returns for the
months of June-2016 to June-2017, it can be ascertained that CENVAT credit
available in the credit account of the appellant is Zero during the relevant
period. Thus, the appellant does not have to pay an amount as provided under
Rule 6(3)(i) of the Rules as amended w.e.f. 01/06/2016 as such amount
payable was 6% of value of exempted goods and shall be maximum upto
CENVAT credit available in the credit account at the end of period to which
such payment relates i.e., at the end of the months of June-2016 to June-2017.
Since, no amount is available in the credit account of the appellant at the end
of the months of June-2016 to June-2017, the appellant is not liable for

. payment of amount as demanded and ordered under the impugned order.
Thus, the demand confirmed under the impugned order is not only illegal but
arbitrary and for harassing to the appellant only. It can be seen from the
impugned order that a demand of Rs.23,58,893/- was confirmed on the value
of Rs.3,93,14,891/- of exempted goods @ 6% without considering the
provisions of the Rule 6(3)(1) of the Rules.
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(vii) With regards to findings recorded at Para-19 to 21 of the impugned
order, it is to submit that the amount demanded under the SCN and confirmed
under the impugned order is not duty but it is amount of ineligible common
CENVAT credit. However, at Paral9 to 21 of the notice, it is mentioned as
central excise duty amount payable under Rule 6(3)(i) of the Rules. This
shows that the adjudicating authority is not clear and issued the impugned
order in arbitrary manner with pre-determined mind.

(viii) The demand of duty on the basis of data received from the appellant
and is not corroborative with any evidence, is unjust, improper and
unreasonable. If the appellant had cleared the goods by fraudulent means and
evaded the central excise duty, then the purchasers to whom the appellant
had sold the exempted goods had also committed an offence. However, there
is no such case against any purchaser which proves that the appellant had not
cleared any exempted goods by fraudulent means. The appellant denies all
the charges levelled against them and allegation made against them in these
paras in toto, The Appellant is not liable for interest under Section 11AA of
the Act.

(ix) With regards to findings recorded at Para-20 of the impugned order, it is
submitted that the appellant has to pay the ‘amount’ as provided in Rule
6(3)(i) of the Rules which is zero in the instant case and the same -can be
ascertained from the self-assessed monthly ER-1 returns filed by the
appellant, The Rule 14 of the Rules provides for recovery of CENVAT credit
wrongly taken or utilized. Thus, it is clear that interest can be recovered
where CENVAT credit has been taken and utilized wrongly. However, in the
instant case, neither the appellant has taken the CENVAT credit wrongly nor
utilized the same wrongly. Also, there is no contravention of any provisions
of any Rule of the Rules by the appellant. Therefore, the appellant is not liable
for payment of interest on the amount confirmed under the impugned order.

(x) With regards to findings recorded at Para-21 of the impugned order, it is
submitted that penalty imposed under Section 11AC of the Act is illegal. The
Rule 15 of the Rules provides for penalty for wrongly taking or utilizing
CENVAT credit. Thus, it is clear that penalty can be imposed where
CENVAT credit has been taken or utilized wrongly. However, in the instant
case, neither the appellant has taken the CENVAT credit wrongly nor utilized
the same. Also, there is no contravention of any provisions of any Rule of the
Rules by the appellant. Hence, the appellant is not liable for any penalty.

(xi) Moreover, no evidence was adduced in the show cause notice to establish
that the alleged acts or omissions had been committed by the appellant
deliberately or contumaciously or in flagrant violation of provisions of law
or with intention to evade duty, The appellant also submit that no penalty was
imposable when there was no mala fide intention to evade payment of duty.
Therefore, the appellant is not liable for penalty under Section 11AC [now
11AC (1) (a}] of the Act,

(xii) It was further to submitted that the adjudicating authority has not given
any grounds in his findings that for contravention of which rule or act, the
appellant is liable for penalty under Rule 15(1) of the Rules.

The Assistant Commissioner, Central GST, Division - Bhavnagar-2 has also

L ER Page 5 of 9
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contending that
(i) As regards Para 1, All the case laws cited by the Noticee were examined
and none of them were squarely applicable to the present issue.
(ii) With regard para 3.0 , it is clear that the appellant had availed cenvat
credit on all the inputs and input services and have utilized the same for
payment of central excise duty on the non-exempted final product cleared for
home consumption;
(iii) As pe Rule 6(2) CCR, 2004 they were required to maintain separate
register/ records or had to follow the procedure laid down under Rule 6(3)(a)
of CCR, 2004. They did not comply the said condition, though during the
material time they were enjoying the self assessment procedure.
(iv) The matter has been briefly discussed at Para 18 & 19 of the impugned
order which is based on facts on records and submission made by the
appellant. I feel that the appellant has vehemently protested the action taken
which is not tenable and cannot be entertained.
(v) As regards charging of interest their deliberate act to evade duty has
rendered themselves liable to interest. The same is discussed in the OIO
which is self- explanatory.
(vi) Also penalty on the appellant has been imposed for non-payment of duty

. which has been discussed in the finding portion of the Ol10.

(vii) The Plea of the appellant is not sustainable and is required to be set

aside.

4. Personal hearing in the matter was scheduled on 17.12.2021. Shri Sarju S.
Mehta, Chartered Accountant, appeared on behalf of the Appellant. He re-iterated
submissions made n the appeal memorandum, He further stated that he would make
additional written submission. He further stated that the demand is barred by
limitation as they were showing exemption claimed in the E.R.-1 for the relevant

period.

4.1  The appellant submitted written submission vide letter dated 17/12/2021
wherein he reiterated the grounds raised earlier and also relied upon the judgement
of Arihant Arts V/s. Commissioner of Central Excise, Mumbai reported in 2004
(173) ELT 194 (Tri. Mumbai)

5. I have carefully gone through the facts of the case, the impugned order, the
appeal memorandum and written as well as oral submissions made by the Appellants

and written submission filed by the Assistant Commissioner, Central GST Division-
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Bhavnagar-2. The issue to be decided in the case is as to whether the impugned
order, in the facts of this case, confirming demand along with interest and imposing

penalty is correct, legal and proper or not.

6. From the facts recorded in the impugned order, I find that during the scrutiny
of E.R.-1 Returns filed by the appellant, it was noticed by the jurisdictional authority
that the Appellant had cleared Nitrogen Gas without payment of central excise duty
by availing benefit of exemption under Notification No. 12/2012-CE (Sr. No.97)
dated 17.03.212 and Notification No. 64/1995-CE (Sr. No.8) dated 16.03.1995. It
was also noticed that the Appellant had cleared Oxygen (Medicinal grade) which
attracted NIL rate of Central Excise duty. It was further observed that though the
Appellant had availed CENVAT credit of inputs, input services and capital goods in
respect of dutiable and exempted goods, but they had neither maintained separate
records nor opted to follow the procedure prescribed under Rule 6(3A) of CCR,
2004. 1t was also noticed that the Appellant had not shown any amount in column
“credit utilized for payment of amount in terms of Rule 6 of the CCR, 2004".
Accordingly, a SCN covering the period from March-2014 to June-2017 was issued
to the Appellant demanding an amount of Rs. 23,58,893/- @ 6% Rs. 3,93,14,891/-
(value of exempted goods). The demand made in the above SCN has been confirmed

by the adjudicating authority vide the impugned order.

6.1 I find that the Appellant has challenged the impugned order mainly on the
ground that the submissions made by them have not been discussed in the impugned
order nor the judgments relied upon by them have been taken into consideration.
Further, the demand was time barred as they had already shown the clearance of
exempted goods in the E.R.-1 Returns for the relevant period. Moreover, their
records have also been audited by the officers of the department. It was also
contended that during the period from June-2016 to June-2017, the cenvat credit
available in the credit account was zero. In terms of provisions of Rule 6(3) (i) of the
CCR, 20004 as amended, the amount payable @6% of the value of exempted goods
shall be maximum upto the CENVAT credit available in the credit account at the end
of the period to which such payment relates i.e., at the end of the months of June-
2016 to June-2017. Since no balance was available during the above period, the

Appellant was not liable for any payment in this regard.

6.2. As regards the confirmation of demand by invoking extended period of
_limitation under Section 11A(4) of the Act, I find that the Appellant has contested

/—lh.@spcct before the adjudicating authority and contended that they had shown the
Page 7 of 9
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clearance of the exempted goods in the E.R.1 returns and their records have also been
audited by the officers of the department, The Appellant has also relied upon various
case laws in support of the above contention. The findings of the adjudicating
authority recorded in Para 17 of the impugned order is reproduced below:

“17. The Noticee has contended that the Show Cause Notice is time barred
as they have disclosed the information before the Central Excise Audit
officers as well as in other Central Excise Records. It is pertinent to note that
the Audit is conducted merely on a random basis. Further, mere
declaration/disclosure of including that attributable to the manufacturing of
exempted goods, therefore 1 do not agree with the contention of the Noticee
regarding Show Cause Notice being time barred. I have also gone through all
the case laws cited by the Noticee in this regard and find none of them
squarely applicable in the present case.”
6.3.  1find that the findings of the adjudicating authority are arbitrary in as much
as audit is supposed to be conducted thoroughly by reconciling the ER-1 returns filed
by the appellant with the records maintained by the appellant, including their
financial records. Further, the adjudicating authority has not denied the contentions
of the appellant. Hence, it was incumbent upon him to examine the applicability of
case laws as well as the periods for which audit of records of the appellant was
undertaken, Thus, I find that the impugned order is also a non-speaking one and is

not legally sustainable.

6.4.  As regards contentions of the Appellant that since there was no balance
available at the end of the months of June-2016 to June-2017, no amount was payable
by them under Rule 6(3) (i) of the CCR, 20004, I find that the impugned order is
silent on this aspect. The SCN has been issued on the basis of ER-1 Returns filed by
the appellant and the figures of CENVAT for these months should be reflected in the
ER-1s. I also find that the appellant has not furnished any documentary evidences in
support of above contention, without which it is not possible to comment on this
aspect. Anyway this requires verification from the relevant records. I also find that
the Appellant had raised above contention before the adjudicating authority also but
the adjudicating authority has not recorded any findings in this regard while passing
the impugned order. Accordingly, I find that the impugned order is non-speaking on

this aspect also and is not legally sustainable.

6.5. I also find that the adjudicating authority has also not discussed the
applicability of the case laws relied upon by the Appellant against imposition of
penalty under Section 11 AC of the Act.

7. In view of the above discussions, | am of the opinion that matter necessitates
e Page 8 of 9
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Appeal No: V2/26/BVR/2021

fresh consideration by the adjudicating authority for examination of contentions of
the appellant and record his findings after verification of relevant documents.
Accordingly, I set aside the impugned order and remand the matter to the
adjudicating authority to decide the matter afresh. Needless to mention that

principles of natural justice should be adhered to while passing de nove order.

& I set aside the impugned order and dispose the appeal by way of remand to
the adjudicating authority.

9. apdtersat gry 2= = ade = Fver auies wie O T Emr B

9. The appeal filed by the Appellant is disposed off as above.
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