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qqt qr{tr/ Fgr qrg6/ scrf,tr/ s{r"rs qrtrm, iffiq Effr€ {62 t{r6(zr< rfii-qr+t, cr+}s / inq-flF / qidurqt drr
vrrfrkr vr& qr aRlr t gB-{: /
Arising out of above mentioned olo issued by Additionaf/Joint/Deputy/Asslstant comnissloner,

central Ercise/sT / GST, Rajkot / ilamnagar / Gandhidham :

oTffi&cffi iFr {rq \Et [dr /Name & Address of the Appelle.at & Respondent :-

M/s. chi.rag lrarendrabhai Andhariya, (PLot No.76, Harikrishna Park),N€ar vP gociety,
Subhashnagar, Airport Road, Bha'vnagar.

sF 3rraert3r.ftfit + qfud +t qft ffifua rt-+ ri sEffi flfM z grfltr{"sr h qqir q+q <rrR 6{ F+' Br z

Any peison hggrieved by this order in Appeal iay frle an appeal to the appropriate authority in tte tollowing
way.

ffrr rrq , sr+q s-flrE {16 qa i-{r{{ Brftfrc -qI]ITEfi"r h vR-{ft{, tdq s-firE {ffi qftfr[q , 1944 # ur{r 358 s
dd.td'qd R( qftft{q, isga ff srr ea hEi fd ffifud qr-€ ffw ri+-ft{ rz

ADpea.l to Customs, Excise & Service Tax Appe[ate Tribuna.l under Section 35E} ofCEA, 1944 / Under Section 86
of &re Finance Act,' 1994 an appeal ties to:: '

The

flftfivr r"iri6-{ i TFtrra q{t-qrFi fi-qr tis, ii*q siqrd{ T6 qi t-{rf{ 3Tffiq 
'{l{IftF(or ff Fiiq fi-6, +{a Ri6 ;i 2,

rrr,. s" {rq, ,r+ R-6ff, qit ff arff sGC rz

The siecra-l bench of Cusloms, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Dethi in all matters relating ro ;lassilicaLion and va.luatidit.

sqirs cl{E!-d r ral } {inrr rrq 3rfri + r"rr<r q}e H't rffi dTFr crfr.+ftc sfirE crr'{ gd. il<rfi lTffffc qrqrfufi"r tR=t 6I
qFJq er+q frB+;,trffiT irq, a-fqrff $rq-a rrqrEt q6rr{rqrq- lzoJqt+SqrffqiBqrT

To the west reEonal bench of Customs, Excise & Service Tax Appellale Tribunal (QESTAT) at, 2"d Floor,
Bhaumal BhawSn, Asarwa Almedabad-38ool6in case ofappeals othef dlan as menliondd in psra. l1al above
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rrt vqi EA-3 rr qn cffi d ri Gfor qm srft r s{t t 6c * frc r.r vR + srq- r*r csr< cr"+ 6r dT.r . qrq ff cir 3lR
qrnqr rrqr qqt{r rcE 5 {rq cr rs} 6q.5 qrg ft' cr so qr€a Eqq 6al{fl50 {Rir Fco * 3rffrs }+ m'c{I, r ooor- Fqt
s.oooz- 6rq {t{r io.ooo/ tct fl ftstftd qqr prim fi cfr iqi Frr f}trtfor qr-+ +r irrr+n. qftt qffiq ffid-r"r 4t
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qnr 500/- ttlq 6I Flqltl4 eI6 q{r 6l;rr EtrII | /
The aDpeal to tie Appellate Tribunal shall be filed in quadruDlicate in form EA-3 / as Drescribed under Rule 6 oI
Centr'al Excise {Arirjeal) Rules, 2001 ard shall bF acco'mpanjed asainst one w'hich at least should be
accompanied b\t ' a fee of Rs. I .000/ Rs.5000/-. 'Rs.10.000/- where atnount of
du tydimand / mtertst /pena.ltv /refu nd is uDto 5 Lac..'5 Lac to 50 tai and abov'e 50 Lac resoectivelv in rhe form
of ciossed bank draJt in fav6tr of Asst. Resistrar ol branch of any nominated public sect6r bank'of the Dla(c
whe.e the l,ench of any nominated public sEctor bank of the place"where the behch ot tie Ttibunal is situhted.
Applrcation made for giant of stay shall be accompanied by a fee of Rs. 500/ -
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(i) ftfr adtftTc,I99a fi nm 86 ff Tq-ErrS (2) q{ (2A}+dmfr4<ii ff 'rfr aT+{, +{1+,, 1M, rgsq.*ft{cgtzr
qd9(2A) + Tdd ftufE ccr s.T. 7 + ff qr qiift rrs rct srq qrq-6. in*q r{r( rrq srq",r }Tq6 rqftqr. i*q rtcre cr"+
er.r crF-{ qeci ff vfrst iqr ++ rr<t t rr+ vfi rqrFrr ffi qr6qi sff'3rrrn air {Frr+ 3{:i{ 3i-rfl rcrrfi. a;*c r&r(
rrqz t+rrr.frqfi-ftq;{rqrEF(grfrqr+fidfli+rF?srEtHfltsrff-yftfrcrqiriqirc+r}rfir7
the appeal i.rnder eub section (21 and (2A) of the section 86 the Finance Act 1994, shall behed in For ST.7 as
prescribed under Rule 9 (21 & 9{2A) of the Servjce Tax Rules. 1994 and shall be accomDanied bv a coDv of order
bf Comraissioner Cenlra.l Excisa oi Commissioner, Central Excrse [ApDealsl lone ot \i,hich shAll be'ri certilied
copy) 6nd copy of the order passed bv the Comrnissioner authorizing the Assistait CorDmissioner or DeDuty
Co'ririrrissionifof Central Excise/ Service Tax to [ile llre aDDeal before *re ADDellate Tribunal-
*qr sF6, iffi{ T;qrs qq qfti +{r+r q++q yrftrrrvr 1&y + cft Ttri + qrr+ t ffiq rsrE qrq qftft{q rg+a ff
qrc siq"6 * affi-{, *h fim"q lrfuF-ry, ree4 ff ur.r o: t eiT,f-n i-{r6{ fr S erq fr.rt i. iE qrt,r + cfr,{ftfrq
rrfu{rq { a+{ FAgrq iqre qrq/l-fl 6( qir t ro cBrn nor;, ffi cirr (ni Eqtfl FiqrEa ?. qr qqt+r. rq Bsa rqt{
ffia t, rr qI|- r{ h,qr arq, aerf ft 1r urrr * rild-{ :rm F+ qr+ 4r* 3lnFF{ +q rrfr} {s 6+, qq t srB-6 q ir

i+q r?cr{ efd6 G +{16{ + dTfd 'ciq frs rc ,f6" t fts ryRq t(0 uI(rlI li 6 dT|tfr -6q
itt He qrr ff + .rt .r{i rridr
lint tE+dr{rlM+ftqqe t irrktqr+qI qqrtEftgrurtrlyraqm-E*q ((''zt qfuftqq zor q + B{rtr+ + $ Rrfi irfi-ft{ yrffi t sqer ftsRrd-{

'wrl lrff\ni ar+{ n1 .FI r-S itr/
For an appeal to be fled before the CESTAT, under SecLon 35F of the Centra.I Excise Act, 1944 which is also
Eade applicable to Service Tax under Section 83 o{ tbe Finance Act, 1994. arl appeal ap,ainst this order sha.ll [e
before lht Tribunal on oaunent of 1O7o of t}|e dutv demarded wher6 dutv br dutJ and o"enaltv are in disDute. or
peEalty, where penalw'aione is in dispute, proviaed tie amount of pre:deposir-payatile worild be subj'ecr tb a
ie indof Rs. ldcrore!,

Under Central Excise and Service Tax. 'Duty Demanded" shal.l indude:
(i) amount deterEined under Section I I D;
(iil amount ofefioneous Cenvat Credit taken;
iiii) amount payable uqder Rule 6 of the Cenvat Credit Rules

- Drovided further that the Drovisrons of this Section shall not aDDlv to the stav aDDlication and aDDeals
pend.itrg before ally appeuate autliority prior to the comrDencemeqt of t66 finarce (No:2) Att, 2014.

clf( F(6r(slT{Onlr qr+<{ :
Revlilol sDD'llcetloa to Government ofIndie:
(F qrtql # q:iflIrormkfi frsf}fua rrra} t, *-fu Tqre st{ qf}ft{c, Lg94 ff rrrr J5EE } sqTT-{E h dalt+qfl q,E-c,

nna rcnn,'q-a-iqq cr+<-a fr, E-f, f'rmq;rmq Aqrr:q1fr,iG-{,'+fi Ac rr{i, iTE qrlf , Tt Rff- 11000l, 6r RqI
qTiT vTEaor /-
A revishh 'application lies to the Under Secretgry, to tlle Coverrunelt .9[ ,ndie, Bevision -Appticqlon-Utii,Minish'v of Fiience. DeDartment of Revenue. 4th Floor. Jeevan DeeD Buildine. Parliament Stfeet. New De[u-
I I000 f. under Section 35EE of the CEA 1944 in respeci of the follouing case, -gbvemed by first proviso to sub-
section lI) oI Section-35E} ibid:

qE qrq t Erff qFqr{-* qrri t, q-ai ,r+qr{-Gffi crast Fi-fi flrqrl qsF IF + q-R-rrtr{ + Et<rr Tr ffi {{ +rrerq EI.&{
ffmCcnHTdfr1rR$<r'r;q-qrHr++'rr,arE;4d<nrpir{errqTqrq}qq'q,q}etrt,fuff+lrcriqrftffqsl( qE rI rTrq 6 +ffrrn 6 qFIq qtl
In casi of any lo"ss o[ p.oods, where the lgss eccurs in trar-lsit from. a facJo-ry to a y/qrehouse qr to alother factory
o1 6qm qne "ryarehou& to irnot4er during the course of processing of th'e goods in a warehouse or in stora8e
whet}ler in a factory or in a warehouse

qr-a h ar*{ En{i 'rE 
qr &a +ffid6. Gnrr+ Rffisr + rTm {i qrd q" qfi rrtir*qs.{r<T"q+g-. (ft}.) }qrr+ {,

fr qrcr i:+r*t ffins qr &t d fui fi' trfi tr z
li cali olrtbati oi -dutv of excise on soods exDorled to anv counl-ry or lerritory outside India ofon elclsable
material used in the Eahufacture of thE goods Ohich are e45orted to_any countri or territory outstde indla.

qr{ s{r< {ris 6'I q.rf,rn r6q r{{r qrcd + qrF(. iqr;T qr Tct{ + qrq r;rqid rdqr tIiII gt /
In case ofgoods'exported outside tndiatiport to Nbpa.l ot Bhutsn, u'ithout paEent of duty

rRka s-ara h s-srcl crq + r,rfrra + frc + qn i*e <q qBftqq qE Eq+ Eeq cT4-rrrfr * a-5t mqtr r* { drr {t aft
firrgiq 1*ftct *gra"E-t arfuftq-( ({-2),1998fiffi{r09 + Er,T tiq-fr *l rrt 4a}t'c.ffi{r E-q:rq.fli a q-. qr arE { qfli4
F6U m! Btl
biiait iii'anv auv aUowed to be utilized towards Da!@ent of excise dutv on fil?al -produets under tlle prqvisiofs
of this Act 01 the"Rules made there under such oider is passeal by the Cornmlssroner lAppea.ts, on or alter! ule
date appointed under Sec. 109 of the Finance (No.2) Act, 
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Appeat No: VZ / 47 I BvR/ 2021

: : OltDl,,l{-l N-AI' 1'IIAI- : :

IWs. Chirag Harendrabhai Andhariya (hereinafter referred to as "Appellant") has

filed present appeal against Order-in-Original No. 01/SERVICE TN(/ DEMAND/2020-21

dated 17.08.2021 (hereinafter refened to as 'impugned order') passed by the

Superintendent, Range-2, Central GST Division, Bhavnagar-l (hereinafter referred to as

'adjudicating authority' ).

2. The facts of the case, in briel are that on the basis of departmental audit,

proceedings were initiated against M/s. So Lucky Cable Service, Bhavnagar ("Mis. So

Lucky") for evasion of service tax under the category of "Cable Operators Services".

Proceedings were also initiated against sub-cable operators of lWs. So Lucky including the

Appellant, for non-payment of service tax by wrongly claiming benefit of value-based

exemption under Notification No. 06/2005-5T dated 01.03.2005, despite providing

services under other's brand name. These proceedings resulted in issuance of SCNs to the

above service providers. Based on these SCNs the jurisdictional authority issued another

SCN dated 16.03.2016, for the period from April-2014 to March-2O15 to the Appellant,

proposing demand of service tax amount of Rs. 54,8781 (including Education Cess and

S.H. Education Cess) along with interest and for imposition of penalty under Sections 77

and 78 of the Finance Act, 1994("the Act"). The above SCN was adjudicated vide

impugaed order wherein the adjudicating authority has passed following orders:

(1) He has confirmed the demand of service tax amount ofRs. 54,878i- (including

Education Cess and S.H. Education Cess) under Section 73 of the Act along with
interest under Section 75 ofthe Act;

(2) He imposed penalty of Rs. 5000/- or Rs. 2001- for every day during which such
failure continues whichever is higher starting with the first day after the due date,
till the date of actual compliance under Section 77(2) of the Act for not filing ST-3
returns;

(3) He imposed a penalty of Rs. 5000/- under Section 77(l) of the Act for nor
obtaining registration.

(4) He irrposed a penalty ofRs. 25,0001 under Section 76 ofthe Act;

3. Being aggrieved by the impugned order, the Appellant prefered present appeal

contending, inter-alia, as under:

(i) The Appellant is entitled to avail the benefit of Notification No. 06/2005-5T
dated 01.03.2005 as they have not provided the taxable service under the name of
So lucky cable and value of theil service is Rs. 4,44,000/- which is less than
threshold limit prescribed;

(ii)
under

The Appellant had provided the service in the individual capacity and not
the brand name of other person and hence, the benefit of exemption is

ble to them;

:

,/E
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Appeal No: V2/ 47 /BYR/7021

(iii) Though the adjudicating authority at para-2 has mentioned names of various
service providers but has not discussed the outcome of the proceedings initiated
against them;

(vi) It is observed that Hon'ble Tribunal vide Order dated 02.11.2016 have decided the

similar matter which is required to be followed in the present case. A copy of the

above order is enclosed.

4. Personal hearing in the matter was held in virtual mode on 03.03.2022. Shd N. K.

Maru, Authorized Representative, attended the hearing on behalf of the Appellant. He re-

iterated the submissions made in appeal memorandum. He fuflher stated that he would also

make addirional written submission.

4.1. The Appellant filed written submission vide letter dated 04.03.2022 wherein they

int e r - al i a contended that

a) The Appellant has not provided the taxable service as contemplated under the

Act as they were not directly involved in transmission as the main service was

provided by Ir4/s. So Lucky using the electronic system installed by them;

b) The reliance is again placed upon the Hon'ble Tribunal's order dated 02.11.2016

on similar issue.

5. I have carefully gone through the facts ofthe case, the impugned order, the Appeal

Memorandum and oral as well as written submission made by the Appellant. The issue to

be decided in the present case is as to whether the impugned order confirming demand of

Service Tax amounting to Rs.54,8781 (including Education Cess and S.H. Education

Cess) under Section 73 of the Act, along with interest and imposition of penalties under

Section 76, 77 (l)(a) and 77 of the Act is legally correct or otherwise.

6. I find that the adjudicating authority has confirmed the demand primarily on the

ground that the Appellant, who is a sub-cable operator, has provided services under the

Brand name of "M/s. So Lucky Cable Service" and hence value- based exemption under

Notification No. 06/2005-5T dated 01.03.2005 is not available to them.

6.1 I further find that the adjudicating authority, despite observing that for earlier

periods also similar proceedings were aheady initiated against the Appellant and other sub-

cable operators, has not ascertained or discussed the outcome of the said proceedings

before passing the impugned order. [n my opinion, the impugned order has been passed by

the adjudicating authority without correct appreciation of facts.

E
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Appeal No; V2l47lBVR/2021

A/11410-l 150612016 daled 02.11.2016. I find that the Hon'ble Tribunal vide abbve order,

amongst others, have dismissed the appeals filed by the revenue against OIA No. 61 to

6412013(BVR)SKS/Commr.(A)/Ahd dated 03.05.2013 considering the low revenue

involved therein.

6.3 I find that the then Commissioner (Appeals) vide above refened OIA dated

03.05.2013, in an identical issue, has dismissed the appeals filed by the department

observirg as under:-

" The contentions of the department is that the respondents had used the brand

name of their respective MSO in transmitting the signals. In this regard I find that

the signals which the respondent had re-transmitted were of different distributors

which were transmitted by the respective MSO to them. I am of the considered

opinion that these signals do nol bear any brand name and sryle of the MSO. At the

most it can be said that the signals are in the name and style of distributors of that

film or programme. Therefore, contention of the department that the services

provided by the respondents were with the brand name of their respective MSO is

not acceptable. Therefore, appeals filed by the department.for denying the benefit

of the exemption under notification no. 6/2005-5T dated 01.03.2005 as amended

and for imposing penalty under Section 76,77 & and 78 of thc Finance Act, 1994

does not succeed . "

Thus, the Commissioner (Appeals), vide above OIA has categorically held that the

respondent sub-cable operators (including the Appellant who was one of the respondents in

above OIA), were eligible for value-based exemption under Notification No. 6/2005-5T

dated 01.03.2005. Since, the appeals filed by the revenue against above OIA have been

dismissed by the Hon'ble Tribunal on monetary grounds, the findings recorded by the

Commissioner (Appeals) have'attained frnality.

6.4 I also find that on the date of passing of the impugned order on 17.08.2021, the

,OIA dated 03.05.2013 and Hon'ble Tribunal's Order dated 02)1.2016 were already

available on departmental records. Following the principles ofjudicial discipline, it was

essential on the part ofthe adjudicating authority to examine the findings recorded in these

orders by the Authorities higher in judicial hierarchy, before taking any decision on merits.

However, the adjudicating authority has failed to follow the above discipline while passing

the impugned order. I also find that the adjudicating authority has legaly erued in not

following the binding decision of the commissioner (Appeals) in an identical issue and

taking contrary stand in the matter. Hence. the adjudicating authority has passed the

impugned order in violation ofthe principles ofjudiciat discipline.

,} Page 5 of6
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7. As discussed above, the Commissioner (Appeals) vide OIA dated 03.05.2013, in an

identical issue, has already decided the matter against the department and the appeals filed

by the department against the OIA have been dismissed by the Hon'ble Tribunal on

monetary grounds. I also find that the department has not brought on records any contrary

rulings by any higher Appellate Authorities on the merit ofthe case. Consequently, in my

considered view, the findings recorded in the OIA dated 03.05.2013 has attained finality

and issue of value based exemption to the Appellant is not open on merit in the present

proceedings. Accordingly, following the findings recorded in OIA dated 03.05.2013, I hold

that services by the Appellant cannot be considered as provided under other's brand name,

and hence, the benefit of value based exemption under Norfcatlon No. 6/2005-5T.dated

01.03.2005, as amended, is available to the Appellant. As the value of sewice as

mentioned in the impugned order is Rs. 4,44,0001-, which is below the threshold limit of

Rs. 10 lacs prescribed therein, the demand raised against the appellant is not legally

sustainable on merits and is liable to be set aside.

7.1 F'urther, since the demand made vide the impugned order is legally unsustainable,

the question of interest and imposition of penalty on the Appellant is also not legally

sustainable.

8. Accordingly, I set aside the impugned order being not legal and proper and allow

the appeal filed by the Appellant.

:rffi <qru E-$ 6I Tt"g 3rq-fr 6r ErdRr 3qtrf,d aft* t fu-qr arar t r

The appeal filed by the Appelpnt is disposed o[[as a
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To

M/s. Chirag Harendrabhai Andhariya,

Plot No. 76, Harikishna Park, Near V P

Society, Subhashnagar, Air Port Road,

Bhavnagar .
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