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Appeal No: V2747 /BVR/ 2021

1 -IN-APPEAL ::

M/s. Chirag Harendrabhai Andhariya (hereinafter referred to as “Appellant™) has
filed present appeal against Order-in-Original No. 01/SERVICE TAX/ DEMAND/2020-21
dated 17.08.2021 (hereinafter referred to as ‘impugned order’) passed by the
Superintendent, Range-2, Central GST Division, Bhavnagar-1 (hereinafter referred to as
‘adjudicating authority’).

2. The facts of the case, in brief, are that on the basis of departmental audit,
proceedings were initiated against M/s. So Lucky Cable Service, Bhavnagar (“M/s. So
Lucky™) for evasion of service tax under the category of “Cable Operators Services”.
Proceedings were also initiated against sub-cable operators of M/s. So Lucky including the
Appellant, for non-payment of service tax by wrongly claiming benefit of value-based
exemption under Notification No. 06/2005-ST dated 01.03.2005, despite providing
services under other's brand name. These proceedings resulted in issuance of SCNs to the
above service providers. Based on these SCNs the jurisdictional authority issued another
SCN dated 16.03.2016, for the period from April-2014 to March-2015 to the Appellant,
proposing demand of service tax amount of Rs. 54 878/- (including Education Cess and
S.H. Education Cess) along with interest and for imposition of penalty under Sections 77
and 78 of the Finance Act, 1994(“the Act”™). The above SCN was adjudicated vide
impugned order wherein the adjudicating authority has passed following orders:

(1) He has confirmed the demand of service tax amount of Rs. 54,878/ (including
Education Cess and S.H. Education Cess) under Section 73 of the Act along with
interest under Section 75 of the Act:

(2) He imposed penalty of Rs. 5000/- or Rs. 200/ for every day during which such
failure continues whichever is higher starting with the first day after the due date,
till the date of actual compliance under Section 77(2) of the Act for not filing ST-3
returns; ’

(3) He imposed a penalty of Rs. 5000/- under Section 77(1) of the Act for not
obtaining registration.

(4) He imposed a penalty of Rs. 25,000/~ under Section 76 of the Act;

3. Being aggrieved by the impugned order, the Appellant preferred present appeal

contending, inter-alia, as under:

(i) The Appellant is entitled to avail the benefit of Notification No. 06/2005-ST
dated 01.03.2005 as they have not provided the taxable service under the name of
So lucky cable and value of their service is Rs. 4,44.000/- which is less than
threshold limit preseribed;

(ii)  The Appellant had provided the service in the individual capacity and not
under the brand name of other person and hence, the benefit of exemption is
;ailable to them:
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Appeal No: VZ/47/BVR/2021

(ii1)  Though the adjudicating authority at para-2 has mentioned names of various
service providers but has not discussed the outcome of the proceedings initiated
against them;

(vi) It is observed that Hon ble Tribunal vide Ovder dated 02.11.2016 have decided the
similar matter which is required to be followed in the present case. A copy of the
above order is enclosed.

4. Personal hearing in the matter was held in virtual mode on 03.03.2022. Shri N. K.
Maru, Authorized Representative, attended the hearing on behalf of the Appellant. He re-
iterated the submissions made in appeal memorandum. He further stated that he would also

make additional written submission.

4.1.  The Appellant filed written submission vide letter dated 04.03.2022 wherein they

inter-alia contended that

a) The Appellant has not provided the taxable service as contemplated under the
Act as they were not directly involved in transmission as the main service was
provided by M/s. So Lucky using the electronic system installed by them;

b) The reliance is again placed upon the Hon ble Tribunal’s order dated 02.11.2016
on similar issue. :

5, | have carefully gone through the facts of the case, the impugned order, the Appeal
Memorandum and oral as well as written submission made by the Appellant. The issue to
be decided in the present case is as to whether the impugned order confirming demand of
Service Tax amounting to Rs. 54,878/- (including Education Cess and 5.H. Education
Cess) under Section 73 of the Act, along with interest and imposition of penalties under

section 76, 77(1)(a) and 77 of the Act is legally correct or otherwise.

6. I find that the adjudicating authority has confirmed the demand primarily on the
ground that the Appellant, who is a sub-cable operator, has provided services under the
Brand name of “M/s. So Lucky Cable Service” and hence value- based exemption under

Notification No., 06/2005-ST dated 01.03.2005 is not available to them.

6.1 | further find that the adjudicating authority, despite observing that for earlier
periods also similar proceedings were already initiated against the Appellant and other sub-
cable operators, has not ascertained or discussed the outcome of the said proceedings
before passing the impugned order. In my opinion, the impugned order has been passed by

the adjudicating authority without correct appreciation of facts.

6.2 In the present case, the Appellant has relied upon Hon’ble Tribunal’s Order No.
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A/11410-11506/2016 dated 02.11.2016. I find that the Hon’ble Tribunal vide abbve order,
amongst others, have dismissed the appeals filed by the revenue against OIA No. 61 1o
64/2013(BVR)SKS/Commr.(A)YAhd dated 03.05.2013 considering the low revenue

involved therein.,

6.3 I find that the then Commissioner (Appeals) vide above referred OIA dated
03.05.2013, in an identical issue, has dismissed the appeals filed by the department
observing as under:-
" The comtentions of the department is that the respondents had used the brand
name of their respective MSO in transmitting the signals. In this regard I find that
the signals which the respondent had re-transmitted were of different distributors
which were transmitted by the respective MSO to them. | am of the considered
opinion that these signals do not bear any brand name and style of the MSO. At the
most it can be said that the signals are in the name and style of distributors of that
film or programme. Therefore, contention of the department that the services
provided by the respondents were with the brand name of their respective MSO is
not acceptable. Therefore, appeals filed by the department for denving the benefit
of the exemption under notification no. 6/2003-ST dated 01.03.2005 as amended
and for imposing penalty under Section 76,77 & and 78 of the Finance Act, 1994
does not succeed . "
Thus, the Commissioner (Appeals), vide above OIA has categorically held that the
respondent sub-cable operators (including the Appellant who was one of the respondents in
above OIA), were eligible for value-based exemption under Notification No. 6/2005-ST
dated 01.03.2005. Since, the appeals filed by the revenue against above OIA have been
dismissed by the Hon’ble Tribunal on monetary grounds, the findings recorded by the

Commissioner (Appeals) have attained finality.

6.4 I also find that on the date of passing of the impugned order on 17.08.2021, the
OIA dated 03.05.2013 and Hon’ble Tribunal’s Order dated 02.11.2016 were already
available on departmental records. Following the principles of judicial discipline, it was
essential on the part of the adjudicating authority to examine the findings recorded in these
orders by the Authorities higher in judicial hierarchy, before taking any decision on merits.
However, the adjudicating authority has failed to follow the above discipline while passing
the impugned order. [ also find that the adjudicating authority has legally erred in not
following the binding decision of the Commissioner (Appeals) in an identical issue and
taking contrary stand in the matter. Hence, the adjudicating authority has passed the

impugned order in violation of the principles of judicial discipline.
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7. As discussed above, the Commissioner (Appeals) vide OIA dated 03.05.2013, in an
identical issue, has already decided the matter against the department and the appeals filed
by the department against the OIA have been dismissed by the Hon’ble Tribunal on
monetary grounds. | also find that the department has not brought on records any contrary
rulings by any higher Appellate Authorities on the merit of the case. Consequently, in my
considered view, the findings recorded in the OIA dated 03.05.2013 has attained finality
and issue of value based exemption to the Appellant is not open on merit in the present
proceedings. Accordingly, following the findings recorded in OIA dated 03.05.2013, | hold
that services by the Appellant cannot be considered as provided under other’s brand name,
and hence, the benefit of value based exemption under Notification No. 6/2005-ST dated
O01.03.2005, as amended, is available to the Appellant. As the value of service as
mentioned in the impugned order is Rs. 4.44,000/-, which is below the threshold limit of
Rs. 10 lacs prescribed therein, the demand raised against the appellant is not legally

sustainable on merits and is liable to be set aside.

Tl Further, since the demand made vide the impugned order is legally unsustainable,
the question of interest and imposition of penalty on the Appellant is also not legally
sustainable.

8. Accordingly, 1 set aside the impugned order being not legal and proper and allow
the appeal filed by the Appellant.
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9. The appeal filed by the Appellant is disposed off as above.
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