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way.

*ftql sF6 , in*q siqra ar,6 (i, tflFr :rffffq 
'rrrrft-+tq t cft.affi-q, ffiq :rcfl? ,fq Brfuft{q , 1944 ft srra 3sB E;

siiltakiG'd qefrm, fsgqffm{rae tai ttffiBawr€6vr*r&{ ru
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dhe anoeal irnder sub section 12) and {2A) of tle section 86 the Finsnce Act 1994, sha-ll be trled in For ST.7 as
oresciibed under Rule 9 (2t & 9l2A) of i}le Sereice Tax Rules, 1994 and shall be accompanied by a copy of order
i;f Colomissioner Cenua-l Excisi oi Commissioner, Centrsl Excise (Appea-ls) (one of \i'hich shall be a clrtiEed
coDvl ard coov of the order Dassed bv the Corrunissionerauthorking the Assistant Commissloner or Deputy
Co'riinissioneiof Centla] Excise/ Service Ta4 to file the appe4 belore-the Appellale Tribunal.
Sii er6--h+iq rerr {rq r.4 +qrft }fiiq xrldr.q rq,izr H cF 3rffi + qmi } Ar+q ssre {F{ xftfirq 1944 ff
ur<r:'sr."s+ trtrid. n{r fi+'c.{Rrft{c. l9e4 fi trl4 sr + 3i?rid +{rf, at f srl 6r.rt t, rq qncr h vfr -,{ftfiq
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lil ur{Tlt { qiFkr .{q
iirr tq'{. TqI ff fi r* rr+{ rrfol
{inr inirc rqr ftryr{ff t i+rq e :h drr't-{ iaq rrq
I q,ri q6 frw umt rrstrm G-iftq ({''2) 3rfuftcq 2014 h wtv * X{ G;rft e+ffit vrBr+rt * cmr ft-sm$-{
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For an aoDeal ro b; fled before"*i CESTAT. under Secuon 35F o[ the Cenfal Excise Act, 1944 which rs a]so
made aoificable to Service Tax under Sectiori 83 of the Finance Act, 1994, ar appeal sgainst this order shall lie
before *r'e Tribunal on pal.menl of I0%o of the duW demanded where duty or duty and penalty are Ln dispule, or
penalry, where penalty-slone is in dispute, proviiled the amounl of pre-deposit payable would be subject lo a
.eilins of Rs I O Crores_ 

Under Centi'al Excise aid SeMce Tax, "Duty Demanded" sha.ll include:
lrl amounl determined under Sechon 11D:
li) amounl oferroneous Cenval Credrt taken;
{riil amount pavable under RuIe 6 of ttre Cenvat Credit Rules

- providea further that rhe provisions of this Section shall not apply to the stay applical-ion and appeals
pendind before any appellale authoriry prior to the commen.ement of *Ie Finance {No.2) Act, 2014.
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ue. 4l}r t,loor. Jeevan DeeD Buildins. Parliament Sueet. New Delhi
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ln caSi o[ any lo"ss of Roods, where the loss occurs ln transrr boE a faclory lo a warehouse or to anod]er factory
or from one "ryarehouse lo irnoti-er during the course of processing of tht goods in a warehouse or in storag'e
whether in a factory or in a warehouse

{rra g qr{rffi,IE qr AzS Mr fr ft qfq} RHrr { rytr aQ rr< r< rS rrt iffiq cqrs rJF6 + S. (fta-c) hqr{& i,
-{T qTrd 6 qrf,r tFqT,rg qI e1.T Fr{IFT fi rnm tsr /
ln case of rebate ofautv of excise on eootls exoorted to arlv countrv or tenitorv outside India of on excisable
material used m the mahufacture of rhE soods \i,hich are e4ioned to'any countrV or territory outside Indra.

qtq rffrE etq 6r 1Trr t{ t+,u I{{r qt.d + {tr{. iqr{ qr r4-Err s,t qI{ Ffqrd ls'{r rrfl At /
In case ofgoods"exported outside India'expon lo Nepal or Bhulan, withoul'payment of duty.
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Cridit df anv dutv a-llowed to be utiLzed towards Dayment of exose dutv on final Droducts under the orovisions
of this Acl cir the'Rules made there under such otder is passed by thetommissibner (Appeals) on or^ after, the
date sppoinred under Sec. 109 of the Finance (No.2) Act,1998. -

lq.rfi 3rF<{ fi a rft{i c.ri iwr ee-a i. rit ft idrq rer<r crq (jrfrq)M.200t.+ft{qghii t(RfrEs*. rqqrlqhitqqs: qr*h rr,1-o ft qrft qrffis r rrtr+ 3fla-fi h flfu T+ 3rrrr q 3T+q iri?rr#dxft+idqsftqrffqrBul srq
I F-*f rsn c5+ fr*ftw, rgsr ff uiai j5-EE + r6a ftuffti rtq & rarc.ft + qrta + dt{ c. TR-6 ff yft i-{n ff
ill;n ?Trf,vr /
The abolv! apolication shall be made in duDticate in Form No. EA 8 as sDecified under Rule. 9 of CenEal Excise
lAnDealsl Rifes. 2001 within 3 months from t.tle date on which the drder soupht to be aDDealed aeainst is
conimurfrcated and shall be accomoanied bv two cooies each of the OIO and OrdErJn-AoDeal'lt shoulil also be
accompanied by a copy of TR-6 Challan evidencing'paymenl of prescribed fee as prescfibed under Seclion 35-
EE of CEA, t 944, undir Major Head of Account. - ' '
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The revision-aDDlication shall be accomDanied bv a fee o[ Rs. 200/- where l]e amount involved in Ruoees One
Lac or less aiARs. l00O/- where the alirounl in'iolved is more thah Rupees One Lac.

qft sq ltlt r { qr* {f, aGei {r rrm{ B -riT Tdr$ {f, rnirr t ftu r5q 51 {rrtrl. sq{E 6rr t Bqr crrr erGtr rq aa + a}i rg
fi fi ftqr rff 6r{? E-q+ q ftq qlllftift 3{ffirfifufiq sir'tr6 rr+qtr *-fiq wtrn * u+ qra-d-{ ftqr-qr rI r / h cas"e
ir tire oiaei ciriirs valiodd irmb;r; bi oraer- in orrEiirai reb i,lr !i6ir ci.t.o, 
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manner. notwithslardine the facl thar the one aooeEl to rhe ADDeUart Tribuna.l or the ohe aDDlication ro the
Central'Covt. As the cas'e may be, rs filled to avdiii scriptoria w6rk if excising Rs. I lakh fee'oT Rs. 100/- for
eacn.

qrnqqitfu{ qHqc tl-"t 3rfiiftrq, rs:s, ] *gqff-r h q-dsR W qr?rT (fti rqlrl qrinffcfts( Mftc s.so tqt sir
qrqTdq erfi let{i. {'fr Btfl srtful I - '

One copv of application or O.l.O. as lhe case mav be. and Lhe order of *le adiudicatins authoritv shall bear a
court fdd stamp of Rs.6.50 as prescnbed under Schedtle-l in terms of tie Couft Fee ActJ975, as "amended.
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Attention is also invited to the rules coverinR thesi ahd olher related matlets contained rn the Customs, Excrse
and Service Appellate Tnbunal (Procedure) Rules, I982.
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www.coec,sov.lll +t ((9 (+d B I /
f9! !hg S-la!9la!91 d9!"!lgd FId lalest prpvisions relating to Iiling of appeat to r]re hiSher appellate aurhonty, the
appeuant may rerer to tne ueparEnenlal weDsrte www.cbec,gov.ln,
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Appeal No. V2l43 /BVR/2O27

lzVs. Aditya Birla Nuvo Limited (tJnit: Indian Rayon) now M/s Grasim Industries Ltd.,

Junagadh-Veraval Road, Yeraval-362 266 (District - Gir-Somnath) (hereinafter referred to as

"the Appellaat") has fi1ed Appea.l No. Y2/43/ByRl202l against Order-in-Original No.

DCIIND/19/2021-22 dated 09.07.2021 (hereinafter referred to as 'impugned order') passed by

the Deputy Commissioner, Central GST, Division: Junagadh (hereinafter referred to as "the

adjudicating authority").

2. The facts of the case, in brief, are that the Appellant. were issued a Show Cause Notice

No. V/15-104,Dem-ST/F{Q/2009 dated 29.01.2010 for nonpayment of service tax'amount of Rs.

46,13,585/- under category of Scientific & Technical Consultancy Service received from abroad

and payment for which was made in foreign crurency to the service provider situated abroad. The

period involved in the SCN was from 01.01.2005 to F.Y.2007-08. The said SCN dated

29.01.2010 was adjudicated by the Assistant Commissioner, erstwhile Central Excise & Service

Tax, LTU, Mumbai vide Order-in-Original No. 27IAC(VR)/LTUA,{UI{/CX/GLT-

6/ABNL/2016-17 dated 31.01.2017 wherein the Service Tax demand of Rs. 10,40,790/- was

dropped for the period from 01.01.2005 to 17.04.2006. The remaining demand of Rs. 35,72,7951-

was confirmed for the period from i8.04.2006 to 2007-08 under Section 68 of the Finance Act,

1994 read with Rule 6 of Service Tax Rules, 1994 along with interest under Section 75 of the Act

ibid. Penalty under Section 76,77, & 78 of the Act ibid and Rule 7 (c) (iii) of the Service Tax

Rules, 1994, was also imposed on the appellant.

3. Aggrieved with the aforesaid Order-in-Original, the Appellant preferred ad appeal before

the Commissioner (Appeals) GST & Central Excise, Rajkot. The Commissioner (Appeals)

Rajkot, vide Order-in-Appeal No. BHV-EXCUS-000-APP-220-2018-19 dated 21.08.2018, had

set aside the order and remanded the matter back to the jurisdictional Divisional Assistant/Deputy

Commissioner to veriff all invoices/ debit notes raised and copies of agreements and come to a

correct conclusion keeping in mhd that reimbursable expenses are not to be added to the taxable

value ofthe services as discussed in Para 8 and 8.1 of the above OIA. In the remand proceedings,

the jurisdictional Assistant Commissioner, Central GST, Junagadh vide Order-in-Original No.

AC/IND1O112O20-21 dated 30.04.2020 confirmed the demand of Rs. 19,27,696l- on the grounds

that the Appellant failed to sufficiently explain that the demand of service tax was in respect of

reimbursement of expenses incurred during course of rendering ofservice, which was required to

be excluded in light of the directions of the Commissioner (Appeals) vide above mentioned

Order-in-Appeal, which had attained finality.

Aggrieved with the Order-in-Original No. ACiJND 101/2020-21 dated 30.04.2020, the

llant agairr preferred an appeal before the Commissioner (Appeals) CGST and Central

4.

A

who vide Order-in-Appeal No. BIW-EXCUS-000-APP-048-2020 dared

gain remanded the matter back to the adjudicating authority with direction to

ctions as mentioned in Paral .2,7 .3,"t .4 &7.5 and 8 and 9 of the above OIA. In

t,
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Appeal No. V2143 /BvR/20?7

the de-novo decision, the adjudicating authority vide impugned order confirmed the demand of

R:s. 15,22,1421-, ordered for recovery of interest and imposed penalty of Pis. 15,22,142/- after

allowing the benefit of Rs. 04,05,55 4/- beng reimbursement expenses out of total demand of

service tax to the tune of Rs. 19,27,6961-.

(ii) The OIO fails to provide the very basis of the calculation based on which the

department has arrived at the demand of Pts. 15,22,142l- and has merely raised the demand

based on tabular calculations which itself is incorrect.

(iii) The impugned order is issued assuming that no service tax is paid on the value of

Rs. 2,58,76,153i- which is not corect. The Appellant had mentioned the facts in the letter

dated 20.01.2015 and had sought the working from the department based on which the said

demand was arrived. Since the Appellant heard nothing from the department, the Appellant

submitted the detailed statement showing the total Service Tax paid by them on services

availed from foreign parties. The adjudicating authority has failed to address their contention

in the impugned order.

(iv) The impugned order is non speaking order as the adjudicating authority has

mechanically confirmed the demand and no details or reasoning are available in impugned

order. The reliance is placed upon the case of Cyril Lasrado (Dead) V/s Juliana Maria

Lasarado 2004 (7) SCC 421 held that non speaking order is unsustainable.

(r) The service tax liability on services received by the Appellant has been discharged by

them and there is no further liability payable. The adjudicating authority has not considered the

service.tax details/ challans on payment made to Glanstroff and other parties. The service tax was

liable to be paid and has been dischmged by the Appellant on reverse charge basis and has

submitted details of service tax paid on payment made to Glanzstoff and payment made to other

parties. Then adjudicating authority has demanded service tax ofRs. 15,22,1421- despire the same

is paid earlier.

(vii) The calculation of the service tax not paid amount of Rs.2,91,87,362l- based on which

the demand is confirmed vide impugned order is not correct and are not comprehensible to the

. This fact was mentioned in their letter dated 20.01.2015 and asked for the working and

om the depaltment of the senice tex not paid amount of Rs. 2,91,87,3621-. Snce
:F

3
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5. Being aggrieved by the impugned order, the Appellant preferred appeal on various

grounds, inter alia, contending that:-

(i) The adjudicating authority has not given finding on the submission of the

Appellant and has mechanically rejected the submission made by them.

(vi) The adjudicating authority has held that in absence of any explanation forth coming

from the Appellant he is disinclined to drop the remaining demand of service tax of Rs.

15,22,1421-. However, as per the dtections of Commissioner vide OIA dated 08.10.2020,

Appellant has submitted documents vide their letter dated 31.10.2020 which Adjudicating

Authority has not taken into consideration.



Appeal No. V2l43 /BVR/202L

nothing was heard from the deparbnent they submitted the detail statement showing the total

service tax paid on services availed from foreign parties along with copies of TR6 challan.

(viii) The amount mentioned as "service tax not paid amount" represents the reimbursement

of expenses reimbursed to the foreign technical experts who were deputed to work in India. The

said reimbursement identifiable from the service tax charges from the supporting bills zubmitted

by Ms. Glanvstoff Service tax is chargeable on the gross value of taxable seruice excluding the

reimbursement of various expenses. The reliance is placed upon tie case of Plantech

Consultants Pv1. Ltd. Vs CCE PuneJ {2016 (41STR 850) Trib. Mum.}.

(ix) That no penalty or interest car be imposed on the Appellant as the adjudicating

authority has not given any findings for imposition ofpenalty.

6. Personal Hearing in the matter was held on 30.12.2021 in virtual mode'through video

conferencing. Shri Ashok Herma, Assistant General Manager, appeared on behalf of the

Appellant. He reiterated the submissions made in appeal memorandum.

7. I have carefully gone through the facts of the case, the impugned order, the appeal

memoranda and oral submissions made by the Appellant. The issue to be decided in the case is

whether the impugned order confirming the demand of service tax along with interest and

imposition ofpenalty equal to service tax is correct or otherwise.

9. I further find from the records that three times adjudicating authority has issued the

Orders-in Original and two times my predecessor has passed Orders-in-Appea1. But still the

issue is not settled. Earlier, vide Order-in-Appeal No. BHV-EXCUS-000-APP-048-2020 dated

01/08.10.2020, it was held that reimbursement of expenses is not includible in assessable value

for the purpose of service tax in light of decision of Hon'ble Supreme Court in the case of UOI

vs. Iotercontinental Consultants and Technocrats Plt. Ltd reported at 2018 (10) G.S.T.L. 401

(S.C.) where in it is held that prior to 14.05.2015, reimbursement of expenses incured were not

includible in the vaiue for the purpose of charging service tax. On the said grounds, the matter

was remanded back to the adjudicating authority, and now, in the impugned order, the

adjudicating authority based on the evidences produced by the Appellant has ailowed the benefit

of reimbursement of expenses incurred and deducted the leviable service tax, which is reflected

in the said impugned order at Para 9.6.2.

c(tsil qV;

CA

present appeal, the Appellant has argued that in the impugned order, the

thority has on assurnption, decided that no seryice tax was paid on the value of
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8. From the facts available on records, I find that the adjudicating authority has given benefit

of Rs. 4,05,554/- being reimbursement of expenses out of the demand of Rs.19,27,696/-. The

Appellant has not agreed with the decision and argued that the adjudicathg authority has failed to

provide the very basis of the calculations based on which they have arrived at the demand ofRs.

15,22,1421- and argued that the impugned order has been issued assuming that no Service tax was

paid on the value of Rs. 2,91,87,362l- which was initially stated in their letter dated 20.01.2015.

b
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Rs. 2,91,87,362l-. They argued that the calculation based on which the demand is raised is4rot

correct. They relied upon their letter dated 20.01.2015, wherein they had sought the working'

from the Department based on which the said demand was arrived. I also find that the Appellant

had given their own calculations with supporting documents to the Adjudicating Authoriry (para

5 of impugned order), however, from findings recorded in the impugned order, I find that the

adjudicating authority has not recorded any findings in this regard and hence the order is non-

speaking on this aspect.

1 l. I have gone though the letter dated 20.01.2015 of the Appellant addressed to the

Additional Commissioner of erstwhile Central Excise & Service Tax, Large Tax Payer Unit,

Mumbai. In the said letter they sought following clarification:

"Further we would like to humbly submit that the SCN demands service tax of Rs.

46,13,585/- as per Annexure-A to the SCN. The said sum is calculated on "ST not paid on

amount " which totals to Rs. 2,91,87,862/- for FY 2006-07 & Fy 2007-08. However, the

working of above sum is not provided to us and we are unable to ascertain how the same

has been arrived at. Thus the above demand is not based on the actual factual position and

hence the SCN is vagte and liable to be dropped forthwith. "

This point has been raised by the Appellant in their appeal memorandum and at the time

ofpersonal hearing also. However, the adjudicating authority has also not recorded any findings

in this regard.

12. In view of above, I set aside the impugned order and remand the matter back to the

jurisdictional Divisional Deputy/Assistant Commissioner to carry out suitable verifications as per

the findings recorded at para 10 and 11 above. The Appellant is directed to produce all the

evidence as desired by the adjudicating authority and cooperate in the adjudication process.
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ste

34
rt.-{

GRc i. (AKHILESH KUMAR)
Commissioner (Appeals)

By R.P.A.D.
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