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Appeal No. V2/43/BVR/2021

ORDER-IN-APPEAL

M/s. Aditya Birla Nuvo Limited (Unit: Indian Rayon) now M/s Grasim Industries Lid.,
Junagadh-Veraval Road, Veraval-362 266 (District - Gir-Somnath) (hereinafter referred to as
“the Appellant”) has filed Appeal No. V2/43/BVR/2021 against Order-in-Original No.
DC/IND/19/2021-22 dated 09.07.2021 (hereinafter referred to as ‘impugned order’) passed by
the Deputy Commissioner, Central GST, Division: Junagadh (hereinafter referred to as “the

adjudicating authority™).

2. The facts of the case, in brief, are that the Appellant were issued a Show Cause Notice
No. V/15-104/Dem-ST/HQ/2009 dated 29.01.2010 for nonpayment of service tax amount of Rs.
46,13,585/- under category of Scientific & Technical Consultancy Service received from abroad
and payment for which was made in foreign currency to the service provider situated abroad. The
period involved in the SCN was from 01.01.2005 to F.Y.2007-08. The said SCN dated
29.01.2010 was adjudicated by the Assistant Commissioner, erstwhile Central Excise & Service
Tax, LTU, Mumbai vide Order-in-Original No. 27/AC(VR)/LTU/MUM/CX/GLT-
6/ABNL/2016-17 dated 31.01.2017 wherein the Service Tax demand of Rs. 10,40,790/- was
dropped for the period from 01.01.2005 to 17.04.2006. The remaining demand of Rs. 35,72,795/-
was confirmed for the period from 18.04.2006 to 2007-08 under Section 68 of the Finance Act,
1994 read with Rule 6 of Service Tax Rules, 1994 along with interest under Section 75 of the Act
ibid. Penalty under Section 76, 77, & 78 of the Act ibid and Rule 7 (c) (iii} of the Service Tax
Rules, 1994, was also imposed on the appellant.

3 Aggrieved with the aforesaid Order-in-Original, the Appellant preferred arf appeal before
the Commissioner (Appeals) GST & Central Excise, Rajkot. The Commissioner (Appeals)
Rajkot, vide Order-in-Appeal No. BHV-EXCUS-000-APP-220-2018-19 dated 21,08.2018, had
set aside the order and remanded the matter back to the jurisdictional Divisional Assistant/Deputy
Commissioner to verify all invoices/ debit notes raised and copies of agreements and come to a
correct conclusion keeping in mind that reimbursable expenses are not to be added to the taxable
value of the services as discussed in Para 8 and 8.1 of the above OIA. In the remand proceedings,
the jurisdictional Assistant Commissioner, Central GST, Junagadh vide Order-in-Original No.
AC/IND/01/2020-21 dated 30.04.2020 confirmed the demand of Rs. 19,27,696/- on the grounds
that the Appellant failed to sufficiently explain that the demand of service tax was in respect of
reimbursement of expenses incurred during course of rendering of service, which was required to
be excluded in light of the directions of the Commissioner (Appeals) vide above mentioned

Order-in-Appeal, which had attained finality.

4. Aggrieved with the Order-in-Original No. AC/IND/01/2020-21 dated 30.04.2020, the
hp_gc_ll‘i again preferred an appeal before the Commissioner (Appeals) CGST and Central
t, who vide Order-in-Appeal No. BHV-EXCUS-000-APP-048-2020 dated
Dla’(}ﬁ 10. Ebm again remanded the matter back to the adjudicating authority with direction to
f'nllpw thc |[)ﬂﬁ'ﬁctions as mentioned in Para 7.2, 7.3, 7.4 & 7.5 and 8 and 9 of the above OIA. In
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Appeal No, V2/43/BVR/2021

the de-novo decision, the adjudicating authority vide impugned order confirmed the demand of
Rs. 15,22,142/-, ordered for recovery of interest and imposed penalty of Rs. 15,22,142/- after’
allowing the benefit of Rs. 04,05,554/- being reimbursement expenses out of total demand of
service tax to the tune of Rs. 19,27,696/-,

5: Being aggrieved by the impugned order, the Appellant preferred appeal on various
grounds, infer alia, contending that:-
(1) The adjudicating authority has not given finding on the submission of the

Appellant and has mechanically rejected the submission made by them.

(11) The OIO fails to provide the very basis of the calculation based on which the
department has arrived at the demand of Rs. 15,22,142/- and has merely raised the demand

based on tabular calculations which itself is incorrect.

(11i) The impugned order is issued assuming that no service tax is paid on the value of
Rs. 2,58,76,153/- which is not correct. The Appellant had mentioned the facts in the letter
dated é{}.l]] .2015 and had sought the working from the department based on which the said
demand was arrived. Since the Appellant heard nothing from the department, the Appellant
submitted the detailed statement showing the total Service Tax paid by them on services
availed from foreign parties. The adjudicating authority has failed to address their contention

in the impugned order.

(iv) The mmpugned order 1s non speaking order as the adjudicating authority has
mechanically confirmed the demand and no details or reasoning are available in impugned
order. The rehance is placed upon the case of Cyril Lasrado (Dead) V/s Juliana Maria
Lasarado 2004 (7) SCC 421 held that non speaking order is unsustainable.

(V) The service tax liability on services received by the Appellant has been discharged by
them and there is no further liability payable. The adjudicating authority has not considered the
service tax details/ challans on payment made to Glanstroff and other parties. The service tax was
hable t:a be paid and has been discharged by the Appellant on reverse charge basis and has
submitted details of service tax paid on payment made to Glanzstoff and payment made to other
parties. Then adjudicating authority has demanded service tax of Rs. 15,22,142/- despite the same

is paid earlier.

(vi) The adjudicating authority has held that in absence of any explanation forth coming
from the Appellant he is disinclined to drop the remaining demand of service tax of Rs.
15,22,142/-, However, as per the directions of Commissioner vide OIA dated 08.10.2020,
Appellant has submitted documents vide their letter dated 31.10.2020 which Adjudicating

Authority has not taken into consideration.

(vil) The calculation of the service tax not paid amount of Rs. 2,91,87,362/- based on which

the demand is confirmed vide impugned order is not correct and are not comprehensible to the

e ;ﬁéﬂ% t. This fact was mentioned in their letter dated 20.01.2015 and asked for the working and
o T i

om the department of the service tax not paid amount of Rs. 2,91,87 362/-. Since
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* Appeal No. V2/43/BVR/2021

nothing was heard from the department, they submitied the detail statement showing the total

service tax paid on services availed from foreign parties along with copies of TR.6 challan.

(wiii) The amount mentioned as “service tax not paid amount” represents the reimbursement
of expenses reimbursed to the foreign technical experts who were deputed to work in India. The
said reimbursement identifiable from the service tax charges from the supporting bills submitted
by Ms. Glanvstoff. Service tax is chargeable on the gross value of taxable service excluding the
reimbursement of various expenses. The reliance is placed upon the case of Plantech
Consultants Pvt. Ltd. Vs CCE Pune-1 {2016 (41STR 850) Trib. Mum. }.

(ix) That no penalty or interest can be imposed on the Appellant as the adjudicating

authority has not given any findings for imposition of penalty.

6. Personal Hearing in the matter was held on 30.12.2021 in virtual mode’through video
conferencing. Shri Ashok Herma, Assistant General Manager, appeared on behalf of the

Appellant. He reiterated the submissions made in appeal memorandum.

-~ 7. I have carefully gone through the facts of the case, the impugned order, the appeal
memoranda and oral submissions made by the Appellant. The issue to be decided in the case is
whether the impugned order confirming the demand of service tax along with interest and

imposition of penalty equal to service tax is correct or otherwise.

8. From the facts available on records, I find that the adjudicating authority has given benefit
of Rs. 4,05,554/- being reimbursement of expenses out of the demand of Rs.19,27,696/-. The
Appellant has not agreed with the decision and argued that the adjudicating authority has failed to
provide the very basis of the calculations based on which they have arrived at the demand of Rs.
15,22,142/- and argued that the impugned order has been issued assuming that no gervice tax was
paid on the value of Rs. 2,91,87,362/- which was initially stated in their letter dated 20.01.2015.

9. I further find from the records that three times adjudicating authority has issued the
Orders-in Original and two times my predecessor has passed Orders-in-Appeal. But still the
issue is not settled. Earlier, vide Order-in-Appeal No. BHV-EXCUS-000-APP-048-2020 dated
01/08.10.2020, it was held that reimbursement of expenses is not includible in assessable value
for the purpose of service tax in light of decision of Hon’ble Supreme Court in the case of UOI
vs. Intercontinental Consultants and Technocrats Pvt. Lid reported at 2018 (10) G.S.T.L. 401
(S.C.) where in it is held that prior to 14.05.2015, reimbursement of expenses incurred were not
includible in the value for the purpose of charging service tax. On the said grounds, the matter
was remanded back to the adjudicating authority, and now, in the impugned order, the
adjudicating authority based on the evidences produced by the Appellant has allowed the benefit
of reimbursement of expenses incurred and deducted the leviable service tax, whith is reflected

in the said impugned order at Para 9.6.2.
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ADppEal MO, V&/43/BVRfauLl

Rs. 2,91,87,362/-. They argued that the calculation based on which the demand is raised isaqot
correct. They relied upon their letter dated 20.01.2015, wherein they had sought the working®
from the Department based on which the said demand was arrived. I also find that the Appellant
had given their own calculations with supporting documents to the Adjudicating Authority (para
S of impugned order), however, from findings recorded in the impugned order, 1 find that the
adjudicating authority has not recorded any findings in this regard and hence the order is non-

speaking on this aspect.

Il. 1 have gone through the letter dated 20.01.2015 of the Appellant addressed to the
Additional Commissioner of erstwhile Central Excise & Service Tax, Large Tax Payer Unit,
Mumbai. In the said letter they sought following clarification:
“Further we would like to humbly submit that the SCN demands service tax of Rs.
46,13,585/- as per Annexure-A to the SCN. The said sum is calculated on “ST not paid on
amount” which totals to Rs. 2,91,87,862/- for FY 2006-07 & FY 2007-08. However, the
working of above sum is not provided to us and we are unable to ascertain how the same
has been arrived at. Thus the above demand is not based on the actual factual position and
hence the SCN is vague and liable to be dropped forthwith.”
This point has been raised by the Appellant in their appeal memorandum and at the time L
of personal hearing also. However, the adjudicating authority has also not recorded any findings

in this regard.

12, In view of above, I set aside the impugned order and remand the matter back to the
jurisdictional Divisional Deputy/Assistant Commissioner to carry out suitable verifications as per
the findings recorded at para 10 and 11 above. The Appellant is directed to produce all the

evidence as desired by the adjudicating authority and cooperate in the adjudication process.

13.  snfimsmalsn gva &= i vf st s e saies w0 & f s

13.  The appeals filed by the Appellants are disposed off as aboye.
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