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Appeal No: V2/33/BVR/2021

:: ORDER-IN-APPEAL ::

M/s. Ashoka Energy, Junagadh (hereinafter referred to as “Appellant”)
has filed Appeal No. V2/33/BVR/2021 against Order-in-Original No.
AC/JND/32/2020-21 dated 22.3.2021 (hereinafter referred to as ‘impugned
order’) passed by the Assistant Commissioner, Central GST Division, Junagadh
(hereinafter referred to as ‘adjudicating authority’).

2, The facts of the case, in brief, are that the Appellant was engaged in
providing ‘Supply of Tangible Goods Service' and was registered with Service Tax
Department having Registration No. BPBPK8952ESD001. During audit of the
records of the Appellant undertaken by the Departmental officers, it was
observed that the Appellant had shown incorrect value of service provided by
them in their 5T-3 Returns when compared to income reflected in Profit and Loss
Account /ledger accounts for the corresponding period and thereby short paid
service tax during the Financial Years 2014-15, 2015-16 and 2016-17. It was also
observed that the Appellant had short paid interest of Rs. 10,538/- for late
payment of service tax during the period from F.Y. 2014-15 to June, 2017 and
late filed ST-3 Returns for the period from October, 2014 to March, 2017.

2.1 Based on audit observation, Show Cause Notice No. CGST Audit/Circle-
V/AC-18/2019-20 dated 5.6.2020 was issued to the Appellant for demand and
recovery of service tax amounting to Rs. 4,97,233/- under Section 73(1) of the
Finance Act, 1994 (hereinafter referred to as ‘Act’), along with interest under
Section 75 of the Act, interest of Rs. 10,538/- for late payment of service tax
under Section 75 and proposed imposition of penalty under Sections 70 and 78 of
the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who confirmed demand of service tax of Rs.
4,97,233/- under Section 73(1) of the Act, along with interest under Section 75
of the Act, confirmed demand of interest of Rs. 10,538/- for late payment of
service tax under Section 75 of the Act and imposed penalty of Rs. 4,97,233/-
under Section 78 of the Act and penalty of Rs. 2,000/- for late filing of ST-3
Return under Section 70 of the Act read with Rule 7C of the Service Tax Rules,
1994.
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3. Being aggrieved, the Appellant preferred the present appeal contending,

inter-alia, as under:
(i) The Show Cause Notice was served to them for difference between
value taken as per Service Tax Return and value taken as per Profit and
Loss account which comes to Rs 39,15,379/- for the three year i.e. 2014-
15, 2015-16, 2016-17. They explained during personal hearing that the
difference had arisen due to M/s BASF had wrongly uploaded the details in
26AS generating difference of Rs 29,90,478/-. That M/s BASF vide its
email dated 15/03/2021 confirmed the bills issued to them amounting to
Rs. 58,77,032/- plus Service Tax, which was emailed to adjudicating
authority on 16/03/2021. Regarding difference of Rs 2,93,116/-, for
F.Y.2015-16 and Rs 1,05,806/- for F.Y.2016-17, the same were posting

error by accountant in books of account.

(ii) The adjudicating authority should have cross verified the
confirmation given by M/s BASF, instead of relying upon form No. 26AS.
That suppression of facts with an intent to evade payment of tax not
established by the Department.

4. Personal Hearing in the matter was scheduled on 30.12.2021, 11.1.2022,
28.1.2022 and 3.3.2022 in virtual mode through video conferencing and
intimated to Appellant by email. Shri Prashant Thaker, authorized
representative, vide email dated 26.2.2022 waived the opportunity of personal
hearing and stated that they have filed additional written submission vide their
email dated 27.1.2022, which may be considered while deciding the case.

4.1 In additional written submission received on 27.1.2022, it has, inter alia,
been contended that,

(i) They had provided generators on rent basis to M/s BASF and had
discharged service tax on the bills issued to M/s BASF. They had submitted letter
dated 15.3.2021 of M/s BASF showing summary of bills raised by them totally
amounting to Rs. 58,77,032/- during 2014-15 to the adjudicating authority but
the same was not considered while passing the impugned order. Further, they
had received payment of Rs. 33,09,625/- from M/s BASF in the F.Y. 2014-15 in
respect of bills raised by them in the F.Y. 2013-14 on which service tax was
discharged in F.Y. 2013-14. Since the payment was received in 2014-15, the
%Hag%?ﬁected in Form 26AS for the year 2014-15. This can be corroborated

/&
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from the letter dated 31.12.2021 of M/s BASF showing bill wise details issued to
them during F.Y. 2012-13 to 2014-15 and payment made by them. Thus, the
difference pointed out by Audit is clarified by them with corroborative evidence
in the form of letter dated 31.12.2021 of M/s BASF and form 26AS.

(ii)  There are plethora of cases, wherein the Courts have taken the view that
the quantification of liability basis the invocation of the provisions of best
judgement assessment must be based on cogent material. It is not an ex-parte
assessment as ordinarily understood under the Income Tax Act, 1961. It is an
undisputed fact that the levy of service tax cannot be based solely on the
amounts on which the TDS has been deducted and reflected in Form 26AS. This
is for the reasons that the provisions determining the nature of the transaction
(service or not), nature of service involved, the applicable rate of tax, the value
of services and the person who is required to pay the tax (forward or reverse
charge) are different from the provisions under Income Tax Act providing for
deduction of TDS. Hence it can be said that the crude method adopted of taking
the differential amount by invoking the provisions may not be in accordance
with law. Even for the valuation of service are attracted only if the concerned
person (a) fails to furnish the return or (b) if the return has been filed in that
case, he fails to assess the tax in accordance with law. Therefore, it needs to be
considered factually whether the given ingredients are satisfied or not to permit
the invocation of Section 73 of the Act.

(i) That two entries for the F.Y. 2015-16 and 2016-17, amounting to Rs
2,93,123/- and Rs 2,65,479/- respectively pertained to SEZ units where there
were not any tax collection of service tax and hence no tax evasion is involved.
However, while finalising the account for income tax audit, the accountant
credited to facilitate the income with form no. 26AS. However, Audit considered
them as evasion of service tax and the same was also added while computing

taxable liability.

L& | have carefully gone through the facts of the case, the impugned order,
and the grounds raised in Appeal Memorandum and additional written
submission. The issue to be decided in the present appeal is whether the
impugned order confirming service tax demand of Rs. 4,97,233/- under Section
73(1) of the Act, along with interest under Section 75 and imposing penalty
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under Sections 70 and 78 of the Act is correct, legal and proper or not.

6. On perusal of records, | find that the Appellant had rendered ‘Supply of
Tangible Goods Service’ to their clients. During audit of the records of the
Appellant, on comparing income reported in Profit and Loss account with
corresponding ST-3 Returns, it was found that the Appellant had short paid
service tax during the Financial Years 2014-15 to 2016-17 and had also failed to
pay interest for late payment of service tax. The impugned order, inter alia,
confirmed service tax demand of Rs. 4,97,233/- under Section 73 of the Act and
imposed penalty of Rs. 4,97,233/- under Section 78 of the Act.

6.1 The Appellant has contended that levy of service tax cannot be based
solélyr on the amounts on which the TDS has been deducted and reflected in
Form 26AS. They had received payment of Rs. 33,09,625/- from M/s BASF in the
F.Y. 2014-15 in respect of bills raised by them in the F.Y. 2013-14 on which
service tax was also discharged in F.Y. 2013-14. Since the payment was received
in 2014-15, the same was reflected in Form 26AS for the year 2014-15 and
submitted copy of letter dated 31.12.2021 of M/s BASF.

6.2 | find that the Appellant has taken this plea during the course of
adjudication. The adjudicating authority has given findings at Para 14.1 and 14.2
of the impugned order, which are reproduced as under:

“14.1  Likewise, Noticee submitted that they received Rs. 58,75,887/- from
M/s. BASF India Ltd., whereas, as per Form 26AS, it is Rs. 88,66,365/-. 1 also
find that all transactions recorded in Form - 26AS in respect of M/s. BASF
India Ltd. are showing dates of transaction and dates of booking which are
ranging between 30.04.2014 10 31.03.2015 i.e. FY 2014-15 only, and therefore,
contention of the Noticee that M/s. BASF India Ltd. has made payment of bills
of February and March, 2014 (i.e. 2013-14), in the April 2014 (i.e. FY 2014-
15) is also not acceptable.

142 Regarding documents of M/s. BASF submitted by the Noticee on
16,03.2021 as reproduced at para 10.7 above of this Notice, I find that none of
details submitted by the Noticee is matching with the details as available in
Form 26AS of FY 2014-15, and therefore, these details are of little avail to the

¥

Moticee. ... ...".

6.3 | have gone through letter dated 31.12.2021 of M/s BASF submitted by the
Appellant along with additional written submission. | find that the Appellant has
not produced copies of corresponding bills issued by them in the appeal
memorandum. Hence, it is not possible to corroborate details mentioned in said

letter dated 31.12.2021 of M/s BASF. Further, the said details were obtained by
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the Appellant from M/s BASF subsequent to issuance of impugned order and
hence, it was not before the adjudicating authority, when the impugned order
was passed. Further, the adjudicating authority has observed in the impugned
order reproduced supra that details submitted by the Appellant were not
matching with Form 26AS. Considering the facts of the case, | find it is pertinent
to remand the matter to the adjudicating authority for limited purpose of
examining whether there was short payment of service tax in F.Y. 2014-15 in
respect of services rendered to M/s BASF or not. The Appellant is directed to
produce letter dated 31.12.2021 of M/s BASF, corresponding bills raised to M/s
BASF, ledger account of M/s BASF for the relevant period and any other
information/ documents called upon by the adjudicating authority. Needless to
mention that principles of natural justice be adhered to while passing de novo
order.

i Regarding liability to pay service tax on two entries amounting to Rs
2,93,123/- and Rs 2,65,479/- recorded in F.Y. 2015-16 and F.Y. 2016-17
respectively, the Appellant pleaded that both the said entries pertained to SEZ
unit and there was no service tax liability, but the accountant credited the
income ledger to tally with Form 26AS.

7.1 | find that the adjudicating authority has given findings in the impugned
order that the Appellant failed to produce declaration in Form A-1 verified by
the Specified Officer of SEZ and hence, not eligible for exemption under
Notification No. 12/2013-ST dated 1.7.2013. The Appellant has not contested
said findings of the adjudicating authority nor furnished said declaration before
me. Further, the explanation that their accountant credited said entries in
income ledger to tally them with Form 26AS is quite absurd and without any
reasoning. |, therefore, hold that the Appellant is not eligible for exemption
from service tax, even if the said entries pertained to service provided to 5EZ

unit, as claimed by them.

8. As regards confirmation of service tax demand in respect of service
rendered to clients, other than M/s BASF, the Appellant has not demonstrated as
to how findings given by the adjudicating authority in the impugned order is
incorrect. |, therefore, uphold confirmation of service tax demand to that
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9. The Appellant has not challenged confirmation of demand of interest of
Rs. 10,538/- under Section 75 of the Act for late payment of service tax and
imposition of late fee of Rs. 2,000/- under Section 70 of the Act read with Rule
7C of the Service Tax Rules, 1994 for late filing of ST-3 Returns. |, therefore,
uphold the impugned order to that extent as not challenged.

10.  As regards penalty imposed under Section 78 of the Act, the adjudicating
authority has given findings at para 18 of the impugned order, which are
reproduced as under:

“18. Regarding proposal for imposition of penalty under Section 78 of the
Finance Act, 1994, | find that the noticee have clearly failed to explain the
difference of the taxable income noticed during the course of Audit. Even
during the course of adjudication proceedings, they have put forth contentions
which are factually incorrect or outright outlandish or not supported by
documentary evidences or legally not sustainable. Contention attributing
differences in the taxable income to the accountant who made entry to adjust
their accounts is absurd and cannot be accepted. Noticee has also failed to -
substantiate that they provided any exempted services to unmits in SEZ.
Accordingly, looking to the above discussion mens rea of the Noticee are
amply proved and they are required to be penalized under section 78 of the
Finance Act, 1994, as they have not only suppressed the facts from the
department, but even thereafter, tried to mislead the department by making
submissions which are untenable, and I therefore find that imposition penalty
under Section 78 is quite proper and justifiable.”

10.1 | concurred with the above findings and uphold the penalty under Section
78 of the Act. The quantum of penalty under Section 78 shall be subject to
outcome of remand proceedings as per findings given in para 6.3 above.

11.  In view of above, | set aside the impugned order in respect of service
rendered to M/s BASF and remand the matter to the adjudicating authority as =

per findings given in para 6.3 above. The remaining portion of impugned order is
upheld.
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12.  The appeal filed by the Appellant is disposed off as above.
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