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4 aRn 5nn, ergo 1wftwr, rrs+aanT qtftfl /
Passed by Shri Akhilesh Ruear, Conunissioner (Appea.Is ) , Raj kot,
m-15+z ti5+ crgoT scrftr/ s{rffi qr$s, }*q sqr( W{z i-{rtr(/{K qi+{r6i, {Is6tc / qFr{rR / rrifiErcr Er{rswftkr vrt ae art* + qFfi: /
Arising out of above mentioned oro issued by Additional/,loint/Deputy/Assistant conunissione.,
central Excise/ST / cST, Rajkot / Jaitu-lagar / Gandhidham :qffiAgffi +r Erc G refl /Naqe & Address of theAppellant&Respondeat :-

M/s. Ashoka Energ-y, 502,
352001.

Sharada Palace, Apartment, Zanzarda Road, Junagadh

Tq eR$1q{-fl * n&d rrd qftffifurflB + rEr[fi yrfffi / yrfufiq} rqsqfi-q ar[ mrrrrtrz
ftl{. 

p"."orl aggneved by tnrs Order-tn Appeal fiay file an appeal lo the appropriate au ifrriri}y. in the folowrng

ffiH#ffi }E.Effirq*fr=ffiffi1ffi*ffir* {-6 3{tufr{q , re44 n unr 3sB 6

APIEaI to Customs, Excise & Seruqe-Tax-Appellate Tribunat under Sectjon 358 of CEA, 1944 / under Section 86
01 the l)narce Act, 1994 an appeal ties to:: '

Eft+zvr reriF{ * sqfrra rrt Errri *qr cr;T, i+q g"qrd-q efq \r{ +{Fr a[ffiq 'fififaF'rr ff ftts ft6, ]q ai+ ,i .,,qr'. *. F,T, ;r+ QEff, + ff qrff qrBa i/ "

Ihg, $pecial bench of Customs, -Excise & Service Tax Appellate Tribunat of West Block No. 2, R.K. puram, NewDelhijn all mafters relating to i.lassification and ,aluir_r56.

fIfu.qFqd^l (a} tqarq aq .:rt'ii^t r+r+r fl=q q!fi Tfr} flqrur.'5.+-frq r{ls sFF a"i t{rtr( 3rffiq qr{rft-fr{ur rR€? , ff
ql fq efitq'fif&6r,,tafl-q ;rq, a-flr+t Tfi r{].Et ar*rar+rq : z. 
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Tg the Wes.t regional bench of Cusroms. Excise & Service Tax Appellate Tribunal (qESTAT) a!, 2.q Floor,
Bhaurnali Bhawdn, Asarwa Ahmedabad.3800l6in caae oi apjreal-arhEftn-an-ai rir-eiiiini-a.ii llaih:iiui"uoi):
.\ff-{iqqrrrftr-+"rr+ep14fta"ry1arri+E(}tra.l.qrrr1-+r+fr+1ft+rr+4,200r,+AaT6,}sit-{rFqtF-dBq
mr vq:N EA-3 qr, fl?mr c Eq Fi-fl qr ?rlBq | 5{q { 6.c q s'c (r{ ylit 6 qlq. qBi ':-rr< cr6 fi qirr , qrq ti ctrr ]lh

ilffi )r Hr'#r 3.8ffi x #+Hffi * ru'*TH +$l'm,el w m-?.*-t* m+'. l++t**B
ariqr + Ir#rr+ {Ftr€r< t nrf t E€ fr Hrdfujrr ffi + }+ zra orft iqift-r {-ci'Rr€ artr E?ir l.r+r qfu r +i,tua #ffi : #'# ;'& i i,-, *fo 

"A ffi lffi'ffi ++ i#Hi'i :'&H #;'" I d' iit; i''* hi";H lT,T
Er?r 500 /_ Ew 6r Ftfirr-d 116 -fqr 6r{r Etrrl t/

The aDpea.l to the Appellate Tribuna-l sha-ll be f ed in quadruDlicate in form EA-3 / as Drescribed under RuIe 6 oI
Centrhl Excise (A66eal) Rules, 2001 aid shall bE acco'mparled aeaiDst one urtrich at least should be
accomDaried bv a fee of Rs. t.000i- Rs.5000/. -Rs.10.000/- where amounL oI
dutvddmand / inler'est/ Denaltv / refund ls uoto 5 Lac..'5 Lac to 50 Lai and abov'e 50 Lac resDectivelv in the Iorrn
of c-ros-sed bank dralt]n fav6tr of Asst. Resistrar oI branch o[ anv nominated oubLc sect6r baili of the olace
where the bench of anv nominated Dubhc sEctor baik of the Dlace-where the behch oI the Tribunal is sinra(cd.
AppLcation made for giant of sl6y shall be acr ompanied by a Iie of Rs. 500/-

affia ;rmrfo+lvr * rqs q{iq ka 3rfi}fi{q ls94 6r um se rrr } rr,laierm lM. rssa. *fi{q 9(1) + imr
Mt-,rrqrsr-sitqnyffitffqrcir,ftr.icc+qrqftsaA{r+iit.s +fiffrrffiI. f,{iff cR mq ii d-m{ 6t rs-{4 t
r'+ rF yqrFrd ilfl flBrIl .tt'r"ii+qion\r+xfilrnr,q-dr-A"F{ff3trr,qrq'ffqtrr3ft,-{rrqrrql{qiTr.rc'5
(r@ qr TEC 611 5 ErGt tqt, rIT 50 ltTEt Eqg {3lqq[50 qrq EEq t 3{ttl6 ts Bt Fq{I: 1.000/- t'It. 5-000/- eT4 qqifl
1 0 ooo/- Ect +r frsrtftd tiqr rr-q ff cR riqr sIl ftutfud qF6 6r irrr ra. Tidfud qffiq ffi{<q ff rnqr + ryrq-6 rfiqrr
*-'im n Hi ff rirdi* Fr * f+ <rn zrt teif*a *+ srk rm Bqr iir'rr qrB[ r ridf]e sre +r q.r*n. tr ff rq ,ner t
iaf^qrftc rdr di0-d -3rff-+q 'qrcrftr+-,Tr 

ff crsr Fra * r =wr+ 3r?sr ra qH(i F ftq xrtfi. qi + qiq s00/ ,ra fl
Ftqltl-d {16 qrrr fi{r Elrn r/
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faq {8ft{c.1994 6t fi.reo ff rq-mrr{i r2) q?t {2At + 3r{+{ (+ 
'6r 

rfi rqrr, iqrf{ Fi{E{r4, tggq,rftrqglzr
r'-s,1,:lr 6 +rd fruift-d qq? S.T..7 t ff Tr qiiff tE rqt'qrq 3{r[tr. +dq rqr( rrq {zrfl {r{tr r n{-ql , r*qrecr( ff;s
ar.r .iTFi+ xE;i 6r cFdqi r+q d-, rrri t rr+ cfr yrrFrt +ff u6o; 

"1. 
urr+ air rfrq-+ qr,{q rr< rqr{-ir, ffiq rfirq

{rq/ t{rf{. st arft'rF qr+rfur,ur d {r{fi d F.i 6I trter ti iri 
"lrqcr 

ff-Yfr S qrrr + {iqn 6'fI 6Fft | 
-

fhe aooeal under sub secbon l2l and l2\l of the section 86 the Fmance Act 1994, sha-ll be Eled in For ST.7 as
orescfibed under Rule 9 {21 & 9(2Al ofthe'Service Tax Rules, 1994 and shall be accompanied by a copy oforder
bf Comm,ssioner Central Excise oi CoEsrissioner, Central Excise (Appeals) (one of wfuch sha.ll be a certified
copyl and copy of the order passed by r}le CoEmissionerauthorizine_the Assista-nt Comanissioner or Deputy
Criririnissioneiof Central Excise/ Service Tax to f e lhe aDDeal before the ADDellate Tribunal.
ffqr qFs. sdrq rqrE sr;6 tr{ tfl+, .rffiq vrltrr.q rkl * cF irfFir + qrq+ t :Fdrq rrqrd {Fq 3rBfrry t g+r fi
ur(r iiG + ffia. n A f+*q irl*ft{q. lsc4 6l qr'r Br fi rfi{" icrfi en fr qrrr fi rrt l, tq qR$ f cfr 

"Tftdrqrrlo-r<"r'+ Br$q +-rt srq -rerrs qF+rimr 6( qiq + ro yftgm rtogr. rq gi'r t'{ q{rtr ffi{ i. .rt nqinr, q-d:F-{q qqlnr

ffia i. rr crrr+n fr{r mr. e'r+ ft <q urrr + .imh -rqr ft Tra sr{i 3rcif{ eq 
'rf"r <q r.rs Ect t |trfi a ir -

' iffiq rqra-qfq qs +{rsr. + rn-tr{ "q'rrr ftq rq I"a" t fts ,nft-{ A

{i) uTo t1 EI6 stilrlifr:{q
{irr c-ffieTqrfi,rdlmrr{frmq
iiiit iq+ Tqr F:cqr+{ ifi ftqq o h 3fifa ?q r6q
- {eri zr{ ftqq ?rrrr h srqurn ffiq 1{" 21 ffifiw zora t ariq *5{ffi wffia qrlffi B qqtr G-qrflfi-{
.q.rc arfi \ra 3rfn d,{r.I Tfr dmrz

For an appeal to be 6led before the CESTAT, under Seclion 35F otthe CenEal Excise Act, I944 which rs also
made apirficable to Service Tax under Sectiori 83 of*re Finance Act, 1994, an appeal agarJrst llis order shall Le
before lhe Tribunal on paymenl ot 107" ot the dury demanded where duty or duty and penalw aJe in dispute, or
penalty, where peoalty alone is in dispute, provided the amount of pre-deposit payable ivould be subject to a
ceilne of Rs. l0 Crores.- Under Central Excise and Service Tax,'Dury Demanded" shall in.Iude:

{il amounl determined under Section 1l D;
iii) amounr oferroneous Cenvat Credit taken;
iin) amount payable under Rule 6 of the Cenvat Credit Rules

- Drovided furlher that t}le Drovisions of this Section shall not aoolv to the stav aoDlcauon aJld aDoea.ls
pendmd before arly appeUate authbnry prior to t.tle commencement of d1F Finance (No:2) Ai-1, 2014.

qrcrrctnffieTq qrtfi ,
Revlslon aDD'llcation to Government of Indla:
E{ qAr ff q+fr-eTrr{rfrfi fiqfrfrT qrr+ ir. A-f,rq r{rd ati+ sritfi{q. 1994 ff srr j 5EE 6 yqcciT+ t 9aftrmr rE'c,
{r-a rg',-r,,-f{,1errr 3n+.i ffi. E-fr q?r{q,'.mR Ermirt?ff ift-r.'ff+< erq r+q, riqe qFl, T€ f{ff-t l00o l, fr fr{r
qTiT qTI?Irt /
A-.revlsioh . qppticatr o8 hes to t}le U-nder Se.retary. to the Covemmenl o[ Ind]a, Revision ApDlication Unit,
MiDistry of Flflallce, DepaL4menr of Rqvenue, 4tlx I'loor, Jeevan Deep Buildine, PaJliament Stre'et. New Delht
I 1000 f, under Section 35EE of the CEA I944 in respecl' of the following case, -govemed by first pr6viso to sub-
section lll of Section-358 ibid:

qfi-crq * Rffi :rrqrr-+ qrqi it, T6i {+qrc ftfr crq +1 Rdr sr.qr{ ir rsR rrg :F qr{{Fr{ ir Etrn qr Rffi qq arren qr &
Fstl \16 gsr {R 

q qrr lrrr, rlR.crrrrqn 6 Et r-d, qr Hqt rrgr7 Tt c ?n qTrflrTt qr;T fi cdq?sr + +.n, i+'fr arrql+ qr B#
rTsR 116 rt{r +' +FqI{ 6 r[EI"t {l/
In case of any loisg of goods, whgre tlre loss qccurs in t-ransit Aom a factory to a yarehouse qr to another factory
or liom one -warehouse 10 another durinS $e course of processing of rh'e goods in a wareliouse oiin Storage
whether in a factorv or in a warehouse

E:f gqftd:g. qrEmER 
"F 

+ Aturr t yfn Eri qrf, w rft rr* i*q rqr< ?S'{ h gE (ft+c) tqrri +,
qT rTr,16 {rf,, FSfi -rg fl eI.T 6T Ffqfd fi rr{t;t /
In case,of rebale ofaury o.f exclse gn gooals.exp-orted lo any (ourltry or rerritory oulside )ndla of on exeisablr
matenal useo rn Lne I!anulacture ol the Roods whlch are exporled to_any count-r,i or territory outside lndia.

rl? r<re 16+ qr qra6lq I q f-c,n rrr.a + am. ccril qr ll.ri fi qrm ff? ft-{I .rrr Ar /
ln case ol?oods ?xported outside [ndia-expon to Nepal or Bhutan, without'pa}ment of duty.

1ft1*-+:=r1+rqrrqqJa+Trrn+ftqfrqjrfi*^rcrqxeFmq({EqtERarmrFit+rranqft.rt*rlrrir*{G{fl rnf.fi r ]lrlFr ) + rrrrFtf, fitlFf{q r{.2r,t998+tur.rI09 * dr'r f+qf, fi G rrfte qq-+ qqlfiafu q..tr mE t qrfta
Ffi(r fl] tsrl

sI',i'il i'.e.".',-IyJr*+lsy#,'f.9"*P,,fi$#yflfu%Lqfli"{i{*1.ff $.1v.3[ff3",8;?giiirEl,o"it*3,pIREit",fi:
date appointed under Sec. 109 of th€

lT+m int{{ ff Asfu s.ql sBl EA-8Li q Elz f{r.4r rJ-6 1*(tr Rq|*.f ,2oo^r,$ ftcq s + irftrd tsftEs t, rq

ffi q*+1tuTffi f, ,f*B,TH mL*ir,S'h' m$-H--8ffi;tH#f HI;n qrfi\rr / -

Ai"pE:gibRT8}:1u.o"dr *+,?'if,l'"f."oHJlfi'8Sd:?l,i#"*h?fi88: spesined uqder R!rre, e otcentrar Excise
conimunicated and shall tre accomw,E"flrEffi,"f,?.1,"rrJ.",ffiT,.,:*4,H$jgff&T;iiiii{l{Ii'##id"rf"Fi{Ei,*H$.rtr'#s,*"$ffi{,Bi

5r--nerur m*r< * rrm ffifu+ ftutft-{ ql{ ff 3rfiqlft ff arff qleq 
r

l3b3Trff.ffi#ffi*fl Tfi qlq El-di 6qa 200/- sT lrr{rn Fiqr arq itu rR im rrq \16 {f.q Fct i '{rfl fr ir rct

Hf J:yl:'g?,ifRt:"i&bil,x*h"b,""ii:.sBff.d-bJ"f,,jE t".l.I""."r,g% fl,li.J8"tlif-Ld."y"' 
invorved in Rupees one

+-ffit**W$'**tffiH w"ara*ni6q

[p*;:*rm"muu-*\t"tirui;*t'ii*#,iffi ,ffi 
ll']ffi ffi ,tTiffiff#$i,ff";,':dl

qqrqrnqd {Eq1 ,J< aftftrr, re:s, + 3E{ff-r + 3rtrr( { qri{r qti Frrln qrtqr ff rft c( ftalftr e.so rct 6r;{rlTr;rq {Iq feFfi-a q-,fr Fr;n ?rlirrr /

3"1i'88i'"?:SBp"lr'f,S:f,'%'"9 fP*#i:,S Sai"..tt{.;ba"i rtsflS,?,*lt%r",LpS"tg$J8lgi5Aig%tg,:]#j"** .

ffidtr*ffi ffi ffituqfffi ,ffift*ffifl i 

( 6r{ aD, ftq*rq;fl . 1 o 6 2 t {Frd (.a ..;q dqFt" q,Iii} ql

1,1'itt?.lt,3 flp"3iiJ,'J"f,ri",,H&i$l::&1i:iff,,SS:i68ro. ",n.. 
rerated marrers conrained in rhe cusroms, Excise

ffidm.-mg * #tP *i t ttiltrd qrqq, E-qa *( il+{n{ qr4s'ii + ftq, 3r+d,ff EyFftq +{nr€
I$H3""J."i$1,.L9i:1i"361#,I?jf8ip5,*littt"..#g$16:g.Erinsnof appear to tie hisher appelate autiority, the
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Appeat No: V2l33/BVR/2021

M/s. Ashoka Energy, Junagadh (hereinafter referred to as "Appettant")

has fited Appeal No. V2/33lBYR|2021 against Order-in-Originat No.

AC/JND/3212020-21 dated 22.3.2021 (hereinafter referred to as 'impugned

order') passed by the Assistant Commissioner, Central GST Division, Junagadh

(hereinafter referred to as 'adjudicating authority').

2.1 Based on audit observation, Show Cause Notice No. CGST Audit/Circte-

YIAC-181201g-20 dated 5.6.2070 was issued to the Appettant for demand and

recovery of service tax amounting to Rs. 4,97,233/'under Section 73(1) of the

Finance Act, 1994 (hereinafter referred to as 'Act'), atong with interest under

Section 75 of the Act, interest of Rs. 10,538/' for late payment of service tax

under Section 75 and proposed imposition of penatty under Sections 70 and 78 of

the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who confirmed demand of service tax of Rs.

4,97,2331- under Section 73(1) of the Act, atong with interest under Section 75

of the Act, confirmed demand of interest of Rs. 10,538/- for late payment of

service tax under Section 75 of the Act and imposed penatty of Rs.4,97,2331'

under Section 78 of the Act and penalty of Rs. 2,000/- for late fiting of ST-3

Return under section 70 0f the Act read with Rute 7c of the service Tax Rules,

,l
'1994.

.|.
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:: ORDER-IN-APPEAL ::

2, The facts of the case, in brief, are that the Appettant was engaged in

providing 'SuppLy of Tangibte Goods Service' and was registered with Service Tax

Department having Registration No. BPBPK8952ESD001 . During audit of the

records of the Appettant undertaken by the Departmental officers, it was

observed that the Appettant had shown incorrect vatue of service provided by

them in their ST-3 Returns when compared to income reflected in Profit and Loss

Account /tedger accounts for the corresponding period and thereby short paid

service tax during the Financiat Years 2014-15, 2015-16 and 2016-17. lt was atso

observed that the Appettant had short paid interest of Rs. 10,538/- for tate

payment of service tax during the period from F.Y. 2014-15 to June, 2017 and

tate fited 5T-3 Returns for the period from October, 2014 to March, 2017.

t,
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Appeat No: V2l13/BVR/2021

3. Being aggrieved, the Appettant preferred the present appeal contending,

inter-alio, as under:

(i) The Show Cause Notice was seryed to them for difference between

value taken as per Service Tax Return and vatue taken as per Profit and

Loss account which comes to Rs 39,15,379l'for the three year i.e. 2014-

15, 2015-16,2016-17. They exptained during personat hearing that the

difference had arisen due to M/s BASF had wrongly uploaded the detaits in

26A5 generating difference of Rs 29,90,478l-. That M/s BASF vide its

email dated 15103/2021 confirmed the bitts issued to them amounting to

Rs, 58,77,0321- ptus Service Tax, which was emaited to adjudicating

authority on 16/0317021 . Regarding difference of Rs 2,93,1161-, for

F.Y.2015-16 and Rs I,05,806/- for F.Y.2016-17, the same were posting

. error by accountant in books of account.

(ii) The adjudicating authority shoutd have cross verified the

confirmation given by M/s BASF, instead of relying upon form No. 26A5.

That suppression of facts with an intent to evade payment of tax not

established by the Department.

4. Personal Hearing in the matter was scheduled on 30.12.202't, 11.1 .2022,

28.1.2022 and 3.3.2022 in virtual mode through video conferencing and

intimated to Appettant by emait. Shri Prashant Thaker, authorized

representative, vide emait daled 26.2.2022 waived the opportunity of personal

hearing and stated that they have fited additional written submission vide their

email dated 27.1.2022, which may be considered white deciding the case.

4.1 ln additional written submission received on 27.1.2027, it has, inter alia,

been contended that,

(i) They had provided generators on rent basis to M/s BASF and had

discharged service tax on the bitls issued to M/s BASF. They had submitted letter

dated 15.3.2021 of M/s BASF showing summary of bitls raised by them totatty

amounting to Rs. 58,77,032/- during2014-15 to the adjudicating authority but

the same was not considered white passing the impugned order. Further, they

had received payment of Rs. 33,09,625/- from M/s BASF in the F.Y. 2014-15 in

respect of bi[[s raised by them in the F.Y. 2013-14 on which service tax was

discharged in F.Y.20'13-'14.Since the payment was received in 2014-15, the

sa ected in Form 26A5 for the year 2014-15. This can be corroborated

h
,ii

rJ ,"{,
'
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Appeal No: V2l13/8VR/2021

(ii) There are plethora of cases, wherein the Courts have taken the view that

the quantification of l.iabil,ity basis the invocation of the provisions of best

judgement assessment must be based on cogent material. lt is not an ex-parte

assessment as ordinarily understood under the lncome Tax Act, 1961 . lt is an

undisputed fact that the levy of service tax cannot be based sotely on the

amounts on which the TDS has been deducted and reftected in Form 26A5. This

is for the reasons that the provisions determining the nature of the transaction

(service or not), nature of service invotved, the applicabte rate of tax, the value

of services and the person who is required to pay the tax (forward or reverse

charge) are different from the provisions under lncome Tax Act providing for

deduction of TDS, Hence it can be said that the crude method adopted of taking

the differential amount by invoking the provisions may not be in accordance

with law. Even for the valuation of service are attracted onty if the concerned

person (a) faits.to furnish the return or (b) if the return has been fited in that

case, he faits to assess the tax in accordance with taw. Therefore, it needs to be

considered factuatty whether the given ingredients are satisfied or not to permit

the invocation of Section 73 of the Act.

(iii) That two entries for the F.Y. 2015'16 and 7016-17' amounting to Rs

2,g3,1231- and Rs 2,65,479l- respectivety pertained to SEZ units where there

were not any tax cottection of service tax and hence no tax evasion is invotved.

However, white finatising the account for income tax audit, the accountant

credited to facititate the income with form no. 2645. However, Audit considered

them as evasion of service tax and the same was also added white computing

taxabte tiabitity.

5. I have carefutty gone through the facts of the case, the impugned order,

and the grounds raised in Appeat Memorandum and additional written

submission. The issue to be decided in the present appeat is whether the

impugned order confirming service tax demand of Rs. 4,97,233/- under section

73(1) of the Act, atong with interest under Section 75 and imposing penatty

*r
:l

d
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from the letter dated 31 .12.7021 of M/s BASF showing bilt wise detaits issued to

them during F.Y. 2012-13 to 2014-15 and payment made by them. Thus, the

difference pointed out by Audit is ctarified by them with corroborative evidence

in the form of letter dated 31.12.2021 of Mls BASF and form 26A5.

t,



Appeat Noi V2l33/BVR/2021

under Sections 70 and78 of the Act is correct, [ega[ and proper or not.

6. On perusat of records, I find that the Appetlant had rendered 'Suppty of

Tangibte Goods Service' to their ctients. During audit of the records of the

Appettant, on comparing income reported in Profit and Loss account with

corresponding 5T-3 Returns, it was found that the Appetlant had short paid

service tax during the Financiat Years 2014-15 to 2016'17 and had atso failed to

pay interest for tate payment of service tax. The impugned order, inter alia,

confirmed service tax demand of Rs. 4,97,233/- under Section 73 of the Act and

imposed penatty of Rs. 4,97,233/' under Section 78 of the Act.

6,'l The Appeltant has contended that levy of service tax cannot be based

sotely on the amounts on which the TDS has been deducted and reflected in

Form 26A5. They had received payment of Rs. 33,09,625/- from M/s BASF in the

F.\.2014-15 in respect of bitts raised by them in the F.Y. 2013-14 on which

service tax was atso discharged in F.Y. 2013-14. Since the payment was received

in 2014-'15, the same was reftected in Form 26A5 for the year 2014-15 and

submitted copy of letter dated 31 .12.2021 of M/s BASF.

6.2 I find that the Appettant has taken this ptea during the course of

adjudication. The adjudicating authority has given findings at Para 14.1 and 14.2

of the impugned order, which are reproduced as under:

*14.1 Likewise, Noticee submitted that they received Rs. 58,75,887/- from
lruls. BASF India Ltd., whereas, as per Form 26A5, it is Rs. 88,66,365/-. I also

find that all transactions recorded in Form - 2645 in respect of IWs. BASF
India Ltd. are showing dates of transaction and datos of booking which are

ranging between 30.04.2014 to 3 1.03.2015 i.e. FY 2014- 15 only, and therefore,
contention of the Noticee that M/s. BASF India Ltd. has made payment of bills
of February and March, 2014 (i.e.2013-14), in the April 2014 (i.e. FY 2014-
15) is also not acceptable.

14.2 Regarding documents of IWs. BASF submitted by the Noticee on
16.03.2021 as reproduced at para 10.7 above of this Notice, I find that none of
details submitted by the Noticee is matching with the details as available in
Form 26A5 of FY 2014-15, and therefore, these details are of little avail to the
Noticee. ... ...".

6.3 I have gone through letter dated 31.12.2021 of M/s BASF submitted by the

Appeltant along with additional written submission. Ifind that the Appettant has

not produced copies of corresponding bil.ts issued by them in the appeal

memorandum. Hence, it is not possibte to corroborate details mentioned in said

Iett-e r dated 31.'12.2021 of Mls BASF. Further, the said detaits were obtained by

':il
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the Appettant from M/s BASF subsequent to issuance of impugned. order and

hence, it was not before the adjudicating authority, when the impugned order

was passed. Further, the adjudicating authority has observed in the impugned

order reproduced supra that details submitted by the Appettant were not

matching with Form 26A5. Considering the facts of the case, I find it is pertinent

to remand the matter to the adjudicating authority for limited purpose of

examining whether there was short payment of service tax in F.Y. 2014-15 in

respect of services rendered to M/s BASF or not, The Appettant is directed to

produce letter dated 31.12.2021 of M/s BASF, corresponding bitts raised to M/s

BASF, tedger account of M/s BASF for the retevant period and any other

information/ documents catled upon by the adjudicating authority. Needtess to

mention that principtes of naturat justice be adhered to whi[e passing de novo

order.

7. Regarding tiabitity to pay service tax on two entries amounting to Rs

2,93,123/- and Rs 7,65;479/- recorded in F.Y. 2015-16 and F.Y. 2016-17

respectively, the Appel.tant pteaded that both the said entries pertained to SEZ

unit and there was no service tax tiabitity, but the accountant credited the

income ledger to tatty with Form 26A5.

7.1 I find that the adjudicating authority has given findings in the impugned

order that the Appettant failed to produce dectaration in Form A-1 verified by

the Specified Officer of SEZ and hence, not etigibte for exemption under

Notification No. 1212013-ST dated 1.7.2013. The Appettant has not contested

said findings of the adjudicating authority nor furnished said dectaration before

me. Further, the exptanation that their accountant credited said entries in

income tedger to tat(y them with Form 26A5 is quite absurd and without any

reasoning. l, therefore, hotd that the Appettant is not etigibte for exemption

from service tax, even if the said entries pertained to service provided to sEZ

unit, as ctaimed bY them.

8. As regards confirmation of service tax demand in respect of service

rendered to ctients, other than M/s BASF, the Appettant has not demonstrated as

to how findings given by the adjudicating authority in the impugned order is

incorrect. l, therefore, uphotd confirmation of service tax demand to that

extent.
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9. The Appettant has not chaltenged confirmation of demand of interest of

Rs, 10,538/- under Section 75 of the Act for tate payment of service tax and

imposition of late fee of Rs. 2,000/- under Section 70 of the Act read with Ru[e

7C of the Service Tax Rutes, 1994 for late fiting of ST-3 Returns. l, therefore,

uphotd the impugned order to that extent as not chattenged.

10. As regards penatty imposed under Section 78 of the Act, the adjudicating

authority has given findings at para 18 of the impugned order, which are

reproduced as under:

"18. Regardhg proposal for imposition of penalty under Section 78 of the

Finance Act, 1994, I find that the noticee have clearly failed to explain the

difference of the ta.rable income noticed during the course of Audit. Even

during the course of adjudication proceedings, they have put forth contentions

which are factually incorrect or outright outlandish or not supported by
documentary evidences or legally not sustainable. Contention attributing
differences in the taxable income to the accountant who made entry to adjust
their accounts is abswd and cannot be accepted. Noticee has also failed to
substantiate that they provided any exempted services to units in SEZ.
Accordingly, looking to the above discussion meres rea of the Noticee are

amply proved and they are required to be penalized under section 78 of the
Finance Act, 1994, as they have not only suppressed the facts from the
department, but even thereafter, tried to mislead the department by making
submissions which ale untenable, and I therefore find that imposition penalty
under Section 78 is quite proper and justifiable."

10.1 I concurred with the above findings and uphold the penatty unde[ Section

78 of the Act. The quantum of penatty under Section 78 shatt be subject to

outcome of remand proceedings as per findings given in para 6.3 above.

11. ln view of above, lset aside the impugned order in respect of service

rendered to M/s BASF and remand the matter to the adjudicating authority as

per findings given in para 6.3 above. The remaining portion of impugned order is

uphetd.

12.

12.

sTfi-f,fi-dt dRl <-$ ff G qfrq +,r frq-Enr srn$ H-0+ + frqr qrdr t I

The appeal fited by the Appel.tant is disposed of as above.
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Bv RPAD

To,

M/s Ashoka Energy,

502, Sharda Patace Apartment,
Zanzarda Road,

Junagadh.
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