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Appeal No: V2/15/RAL/2021

:: ORDER-IN-APPEAL ::

M/s. Jadeja Associates, District: Jamnagar (hereinafter referred to as
“Appellant”) has filed Appeal No. V2/15/RAJ/2021 against Order-in-Original No.
DC/JAM-1/5T/02-03/2020-21 dated 29.6.2020 (hereinafter referred to as
‘impugned order’) passed by the Deputy Commissioner, Central GST Division-I.
Jamnagar (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Appellant was engaged in
providing various services viz. Supply of Tangible Goods Service, Site Formation
and Clearance Service, Earth Moving and Demolition Service etc. and was
registered with Service Tax Department having Registration No.
AAEFJ1896PSD001. During audit of the records of the Appellant undertaken by
the Departmental officers, it was observed that the Appellant had not paid
service tax in respect of services rendered to their principal contractor M/s
Megha Engineering & Infrastructure Ltd, Hyderabad (hereinafter referred to as
“M/s Megha”). It was further observed that the Appellant had availed exemption
under Notification No. 25/2012-5T dated 20.6.2012, as amended, on the ground
that the Works Contract Services provided by M/s Megha was eligible for
exemption under Notification No. 25/2012-ST dated 20.6.2012 and hence,
services rendered by them to M/s Megha were also eligible for exemption under
the said Notification. On verification of Work Orders issued to the Appellant, it
appeared to the Audit that the services rendered by the Appellant were not
covered under the category of ‘Works Contract Service' and hence, they were
not eligible for exemption under Notification No. 25/2012-ST dated 20.6.2012,
as amended.

2.1 Based on audit observation, Show Cause Motice MNo. Vl(a)/8-49/Circle-
IV/2015-16 dated 5.4.2017, covering the period from January, 2015 to March,
2016, was issued to the Appellant, calling them to show cause as to why service
tax amounting to Rs. 39,93,964/- should not be demanded and recovered from
them under Section 73(1) of the Finance Act, 1994 (hereinafter referred to as
‘Act’), along with interest under Section 75 of the Act and proposed imposition
of penalty under Sections 76, 77 and 78 of the Act.

2.2  For the subsequent period of April, 2016 to June, 2017, the Appellant was
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Appeal No: V2/15/RAJ/ 2021

Appellant vide letter dated 11.4.2019 informed that they had provided services
amounting to Rs. 1,56,76,389/- to M/s Megha by claiming exemption under
Motification No. 25/2012-ST dated 20.6.2012. Hence, Show Cause Notice No.
V.ST/GSTR-V/Jam-1/08/2019-20 dated 16.4.2019 was issued to the Appellant,
calling them to show cause as to why service tax amounting to Rs. 23,38,876/-
should not be demanded and recovered from them under Section 73(1) of the
Finance Act, 1994 (hereinafter referred to as ‘Act’), along with interest under
Sec-tinn 75 of the Act and proposed imposition of penalty under Sections 76, 77
and 78 of the Act.

2.3  The above Show Cause Notices were adjudicated by the adjudicating
authority vide the impugned order who confirmed demand of service tax totally
amounting to Rs. 63,32,840/- under Section 73(1) of the Act, along with interest
under Section 75 of the Act and imposed penalty of Rs. 63,32,840/- under
Section 78 of the Act and penalty of Rs. 20,000/- under Section 77(2) of the Act.

3 Being aggrieved, the Appellant preferred the present appeal contending,
inter-alia, as under:

(1) The para No. 5 of Work Order dated 14.12.2012 contains the terms

and conditions as regard supply of materials by them, which itself

establishes the service as to fall under Works Contract. However, based

on the clause (d) of the said Para No.5, adjudicating authority erroneously

concluded that the service provided by them was covered under the

category of "site formation and clearance, excavation, earthmoving and

demolition”. Such conclusion is made in total ignorance of Clause (a), (c),

(g) of the said Para No.5, which refer to terms & conditions as to the

supply of the tools, equipment & machinery. In Works Contract, what is

material is a contract wherein transfer of property in goods involved in

the execution of such contract is leviable to tax as sale of goods and such

contract is for the purpose of carrying out construction, erection,

commissioning, installation, completion, fitting out, repair, maintenance,

renovation, alteration of any movable or immovable property or for

_ carrying out any other similar activity or a part thereof in relation to such

property. Thus, supply of any other material, in whatever guantity, by the

recipient of the service of the Works Contract, does not disqualify the

said service to fall under Works Contract. Supply of sand by the recipient
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Appeal No: V2/15/RAIS2021

of the service of the Works Contract is made the sole base to ;:Iis:i:u.atali!’yr
the same as Works Contract, while overlooking and ignoring the supply of
the other materials which alone is sufficient to qualify the same to be the
service of Works Contract. It is not permissible to the department to use
one part of the Work Order apparently seeming favourable to the
department, while ignoring other parts of the Works Order, which are
clearly in favour of the Appellant. Here, the department has made the
supply of the sand by M/s. Megha Engineering & Infrastructures Ltd.,
Hyderabad, as a sole base of disqualifying the service as Works Contract,
which is unjust, unfair and beyond the substantial provisions of law. Thus,
denying the benefit under Serial No. 29 (h) of the MNotification No.
25/2012 ST, is incorrect and unlawful and, accordingly, the service
provided by them is exempted under Serial No. 29(h) of said nqtification.

(ii))  That the aforesaid service was provided in respect of Sauni Yojana
of Sardar Sarovar Nigam Ltd., which is a “governmental authority’ in
terms of the Notification No. 02/2014-ST, dated 30.01.2014, which
amended the Notification 25/2012-5T, dated 20.06.2012. Hence, service
provided in respect of Suauni Yojana is exempted as per Entry Number 12
of Notification 25/2012-5T, dated 20.06.2012.

(iti) That the extended period of limitation has been wrongly invoked
under proviso to Section 73(1) of the Act on the grounds of suppression of
facts. Show cause notice for subsequent period could not be issued on
same set of facts, invoking extended period of limitation in absence of
any additional evidence or facts or could not be issued after fagts came to
knowledge of Department. In this regard, it is submitted that earlier the
Show Cause Notice, dated 20.10.2015, was issued was containing the
same evidence and facts. Issuance of such Show Cause Notice is not
permissible being illegal and unlawful and relied upon case laws of

(a) Kay Gee Spinners Pvt. Ltd. - 2016 (340) E.L.T. 252 (Tri. - Del.)
(b) Akshar Chem(l) Ltd - 2013 (292) ELT 550

(iv) That demand is barred by limitation and it deserves to be vacated
at once for the reasons that they were registered with the department

since 12 1. 2008 and their records have been audited two times, prior to

__—-present Audit on the basis of which the SCN has been issued.
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Appeal No: V2/15/RAJ2021

(v) That it is settled principle of law that when the demand is
worked out on the basis of Records & Documents, initially drawn by the
tax payer, larger period for recovery is not invokable nor penalty is
imposable and relied upon case laws of Narmada Steels Ltd -2007 (217)
ELT 469 (Tri. Del) and R.A. Castings Pvt. Ltd. -2009 (237) E.L.T. 674 (Tri. -
Del.).

4. Personal Hearing in the matter was scheduled on 30.9.2021 in virtual
mode through video conferencing. Shri Sarvesh Gohil, Chartered Accountant,
appeared on behalf of the Appellant. He reiterated the submission made in
appeal memorandum. He further submitted that he would make additional
submission enclosing case laws. Despite considerable lapse of time, no additional
submission has been filed. |, therefore, proceed to decide the issue on the basis
of grounds raised in appeal memorandum and oral submission made during

Personal Hearing.

. | have carefully gone through the facts of the case, the impugned order,
and the grounds raised in Appeal Memorandum. The issue to be decided in the
present appeal is whether the impugned order confirming service tax demand of
Rs. 63,32,840/- under Section 73(1) of the Act by denying exemption claimed by
the appellant, along with interest under Section 75 and imposing penalty under

Sections 77 and 78 of the Act is correct, legal and proper or not.

6. On perusal of the records, | find that the Appellant had rendered services
to M/s Megha during the period from January, 2015 to June, 2017 and did not
pay service tax by claiming exemption under Notification No. 25/2012-ST dated
20.6.2012, as amended. The adjudicating authority, after examining the
relevant Work Order, came to conclusion that service rendered by the Appellant
to M/s Megha was not covered under “Works Contract Service’ and consequently
their case is not covered under Serial Number 29(h) of Notification No. 25/2012-
ST dated 20.6.2012, as amended, and the Appellant was held liable to pay

service tax.

7. | find that period involved in the present case is from January, 2015 to
June, 2017. In negative list regime with effect from 1.7.2012, classification of

service under specific category of service was done away with and every service
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Appeal No: V2715/RAN 2021

was liable to service tax unless the same was covered under negative list under
Section 66D of the Act or exempted under any notification. The Appellant had
claimed exemption from payment of service tax under Serial Number 29(h) of
Notification No. 25/2012-ST dated 20.6.2012, as amended, by classifying the
services rendered by them to M/s Megha under ‘Works Contract Service’. It is,
therefore, pertinent to examine the term ‘Works Contract Service’' defined
under erstwhile Section 65(105) of the Act, which is reproduced as under:

“(zzzza) to any person, by any other person in relation to the execution of a works
contract, excluding works contract in respect of roads, airports, railways, transport
terminals, bridges, tunnels and dams.

Explanation. — For the purposes of this sub-clause, “works contract™ means a
contract wherein, —

(i) transfer of property in goods involved in the execution of such contract
is leviable to tax as sale of goods, and

(i)  such contract is for the purposes of carrying out, —

(a) erection, commissioning or installation of plant, machinery,
equipment or structures, whether pre-fabricated or otherwise,
installation of electrical and electronic devices, plumbing, drain
laying or other installations for transport of fluids, heating,
ventilation or air-conditioning including related pipe work, duct
work and sheet metal work. thermal insulation. sound insulation,
fire proofing or water proofing, lift and escalator, fire escape
staircases or elevators; or

(b) construction of a new building or a civil structure or a part thereol,
or of a pipeline or conduit, primarily for the purposes of commerce
or industry; or

(c) construction of a new residential complex or a part thereof’ or

(d) completion and finishing services, repair, alteration, renovation or
restoration of, or similar services, in relation to (b) and (c); or

(e) turnkey projects including engineering, procurement and

construction or commissioning (EPC) projects;”

7.1 Further as per Section 65B(54) of the Act effective from 01.07.2012,
“works contract” means “a contract wherein transfer of property in goods
involved in the execution of such contract is leviable to tax as sale of goods and
such contract is for the purpose of carrying out construction, erection,
commissioning, installation, completion, fitting out, repair, maintenance,
renovation, alteration of any movable or immovable property or for carrying
out any other similar activity or a part thereof in relation to such property.”

7.2  Further, Serial Number 29(h) of Notification No. 25/2012-5T dated
20.6.2012, as amended, under which the Appellant had claimed exemption

before the adjudicating authority, is reproduced as under:
.:ﬂ'q.ElT .-T:';.'
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Appeal No: V2/15/RAL/2021

“(h) sub-contractor providing services by way of works contract to another
contractor providing works contract services which are exempt;”

8. In backdrop of above provisions, | now examine whether the service
rendered by the Appellant to M/s Megha would be covered under ‘Works
Contract Service' and thereby eligible for exemption under Serial Number 29(h)
of Motification No. 25/2012-ST dated 20.6.2012, as amended or not. It is
pertinent to examine the relevant Work Order issued to the Appellant to
ascertain nature of services rendered by the Appellant to M/s Megha. | find that
the adjudicating authority has examined relevant Work Order dated 14.12.2012
at Para 5 of the impugned order involved in Show Cause Notice dated 5.4.2017,

which is reproduced as under:

5. Materials (a) All required tools, tackles for above job i.e. blasting
equipment and blasting matenial, Generator, Dewatering Pumps
and Excavators, diesel, manpower; labor accommodation and
food ete, complete will be in PRW agency scope only, supply
of Sand is the Principal Contractor scope.

(b) Principal Contractor will provide the required land for
establishment of PRW’s office, store & labour hutments, etc.,
excluding water & electricity. All establishment charges shall
be borne by PRW agency.

(c) PRW agency to make all working arrangements, manpower/
machinery/ tools & tackles as per Contract agreement
specification to complete the work

(d) PRW agency scope of work includes Earth work excavation
of pipe line trenches, Murrum bedding including ramming,
watering, refilling of trenches and also rectification work, if
any.

(e) Principal Contractor may issue any consumable materials on
request from PRW agency and debit the same from the monthly
running bills of PRW agency.

() PRW agency shall have to submit a detailed material
requirement for pipes prior to 10 days of work.

(g) PRW agency scope also covers providing adequate
machinery/ manpower till completion of work satisfactory.

(h) The materials are issued to the PRW agency’s authorized
representative only

(i) The materials issued shall be properly handled and
accounted for every day. If any shortage or misuse is noticed
the same shall be recovered at double cost. All materials shall
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Appeal Mo: V2/15/RAS/ 2021

short fall shall be recovered at double the cost.

(j) If PRW agency fail to maintain the required progress or
cause delay due to any reason, Principal Contractor has right to
get the work done at the cost and risk of the PRW agency and
the security deposit will be forfeited.

(k) PRW agency scope also covers the liabilities incurred due to
damage (like borewells, transmission lines, water pipelines
etc.,) at the time of blasting work.

8.1  On examining the above, it appears that the Appellant was required to
carry out ‘Earth work excavation of pipe line trenches, Murrum bedding
including ramming, watering, refilling of trenches and rectification work.’ as
per clause (d) above. For carrying out the said work, the Appellant was required
to arrange for required machinery, tools, tackles etc. as per clauses (a), (c) and
(g) supra. When examining the scope of work to be carried out by the Appellant
pursuant to said Work Order, in backdrop of the definition of ‘Wark; Contract
Service’, it is apparent that said service provided by the Appellant would not be
covered under ‘Works Contract Service’ for the reason that there is no transfer
of property in goods involved in the execution of said Work Order on which tax is
leviable as sale of goods. The machinery, tools, tackles etc. referred in clauses
(a), (c) and (g) supra were required to be arranged by the Appellant for
providing service and there was no transfer of property to service recipient
envisaged in the said Work Order. The Appellant has not brought on record any
invoice/ document showing transfer of property to M/s Megha i.e. service
recipient. After careful examination of the facts reflected from the records, |
am of the opinion that services rendered by the Appellant would not fall under
‘Works Contract Service’ and consequently, the Appellant is not eligible for
exemption from payment of service tax under Serial Number 29(h) of
Notification No. 25/2012-ST dated 20.6.2012, as amended. '

8.2 | have also examined Work Order dated 3.2.2016 involved in second Show
Cause Notice dated 16.4.2019 filed in appeal memorandum and also reproduced
at para 29 to 30 of the impugned order. | find that the Appellant rendered
service to M/s Megha for laying, joining, testing and commissioning of Pipe Lines
pursuant to said work order. As per Para 3 of the said work order, M/s Megha
would provide MS Pipe, Air Cushion valve & Stem pipe, joint coating material
and- paint for stem pipe to Appellant and required manpower, machinery,
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consumable etc. for completion of work were to be arranged by the Appellant.
Thus, in this Work Order also there is no transfer of property in goods involved in
the execution of said Work Order on which tax is leviable as sale of goods. The
said services rendered by the Appellant to M/s Megha under Work Order dated
3.2.2016 would, therefore, not fall under the category of ‘Works Contract
Service’ and consequently, the Appellant is not eligible for exemption from
payment of service tax under Serial Number 29(h) of Notification No. 25/2012-5T
dated 20.6.2012, as amended, for the period from April, 2016 to June, 2017.

9. The Appellant has contended that said service was provided in respect of
Sauni Yojana of Sardar Sarovar Nigam Ltd., which is a ‘governmental authority’
in terms of the Notification No. 02/2014-5T, dated 30.01.2014, which amended
the Notification No. 25/2012-5T, dated 20.06.2012. Hence, they were eligible
for exemption from payment of service tax as per Serial Number 12 of
Notification No. 25/2012-ST, dated 20.06.2012. | find that the Appellant had
rendered services as a sub-contractor to M/s Megha, who was principal
contractor, and not to any government authority. These facts are not under
dispute. If M/s Megha had rendered services to government authority, then
exemption can be claimed by M/s Megha in terms of Notification No. 25/2012-5T
dated 20.6.2012, as amended. However, the Appellant cannot step into shoes of
M/s Megha to claim exemption under Serial Number 12 of Notification No.
25/2012-5T, dated 20.06.2012. |, therefore, discard this contention being devoid
of any merit.

10.  The Appellant has contended that the demand is barred by limitation and
it deserves to be vacated at once for the reasons that they were registered with
Service Tax Department since 12.1.2008 and their records have been audited

two times, prior to present Audit on the basis of which the SCN has been issued.

10.1 | find that wrong availment of exemption by the Appellant under
Notification No. 25/2012-ST dated 20.6.2012, as amended, was revealed during
audit of the records of the Appellant. Had there been no audit of Appellant’s
records, such wrong availment of exemption from payment of service tax would
have gone unnoticed and hence, ingredients for invoking extended period under
proviso to Section 73(1) of the Act exist in the present case. Hence, | hold that
the service tax demand raised vide first Show Cause Notice dated 5.4.2017 is not
barred by limitation. | rely on the order passed by the Hon’ble CESTAT, Chennai
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in the case of Six Sigma Soft Solutions (P) Ltd. reported as 2018 (18) G.S.T.L. 448
(Tri. - Chennai), wherein it has been held that,

“6.5 Ld. Advocate has been at pains to point out that there was no mala fide
intention on the part of the appellant. He has contended [that] they were under the
impression that the said activities would come within the scope of IT services,
hence not taxable. For this reason. Ld. Advocate has contended that extended
period of time would not be invocable. However, we find that the adjudicating
authority has addressed this aspect in para-10 of the impugned order, where it has
been brought to the fold that appellant had not at all disclosed the receipt of income
in respect of the activities done by them in respect of services provided by them in
their ST-3 returns.

6.6 The facts came to light only when the department conducted scrutiny of the
annual reports. possibly during audit. In such circumstances, the department is fully
justified in invoking the extended period of limitation of five years.”

(Emphasis supplied)

10.2 In view of above, | hold that extended period of limitation under proviso
to Section 73(1) of the Act was correctly invoked in Show Cause Notice dated
5.4.2017. |, therefore, uphold confirmation of service tax demand of Rs.
39,93,964/- under Section 73(1) of the Act. Since, the demand is upheld, it is
the natural consequence that confirmed demand is required to be paid along
with interest. |, therefore, uphold impugned order for recovery of interest under
Section 75 of the Act.

11.  The Appellant has contended that extended period of limitation under
proviso to Section 73(1) of the Act was wrongly invoked for second Show Cause
Notice dated 16.4.2019 on the grounds of suppression of facts. Show cause
notice for subsequent period could not be issued invoking extended period of
limitation on same set of facts in absence of any additional evidence or facts or
could not be issued after facts came to knowledge of Department.

11.1 | find that second Show Cause Notice dated 16.4.2019 was issued under
proviso to Section 73(1) of the Act by invoking extended period of limitation on
the grounds of suppression of facts. It is settled position of law that when first
Show Cause Notice was issued invoking extended period of limitation, the second
Show Cause Notice for subsequent period cannot be issued invoking extended
period of limitation on same set of facts. In the present case, after issuance of
first Show Cause Notice to the Appellant on 5.4.2017, it was well within the
knowledge of the Department that the Appellant was not discharging service tax
in respect of services rendered to M/s Megha. The adjudicating authority has not
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Motice. Hence, when second Show Cause Notice was issued to the Appellant on
16.4.2019, extended period of limitation under proviso to Section 73(1) of the
Act cannot be invoked. However, | find that the second Show Cause Notice was
issued within normal period of limitation of 30 months from the relevant date
prescribed under Section 73(1) of the Act. The Show Cause Notice dated
16.4.2019 was issued covering the period from April, 2016 to June, 2017, which
is within 30 months from the relevant date for issuance of Show Cause Notice
under normal period of limitation. |, therefore, uphold confirmation of service
tax demand of Rs. 23,38,876/- under Section 73(1) of the Act. Since, the
demand is upheld, it is natural consequence that confirmed demand is required
to be paid along with interest. |, therefore, uphold impugned order for recovery

of interest under Section 75 of the Act.

12.  Now, coming to imposition of penalty under Section 78 of the Act. | have
upheld invocation of extended period of limitation on the grounds of suppression
of facts in the first Show Cause Notice dated 5.4.2017 as per findings supra.
Under the circumstances, imposition of penalty under Section 78 of the Act is
ma}ndatory, as has been held by the Hon'ble Supreme Court in the case of
Rajasthan Spinning & Weaving Mills reported as 2009 (238) E.L.T. 3 (5.C.). In the
said case, it has been held by the Apex Court that when there are ingredients for
invoking extended period of limitation for demand of duty, imposition of penalty
under Section 11AC is mandatory. The ratio of the said judgment applies to the
facts of the present case. |, therefore, uphold penalty of Rs. 39,93,964/-
imposed under Section 78 of the Act in respect of first Show Cause Notice dated
5.4.2017. However, penalty imposed under Section 78 of the Act in respect of
second Show Cause Notice dated 16.4.2019 is not sustainable since extended
period of limitation under proviso to Section 73(1) is not invokable in subsequent
Show Cause Notice, as held by me above. |, therefore, set aside penalty of Rs.
23,38,876/- imposed under Section 78 of the Act in respect of second Show
Cause Notice dated 16.4.2019. It is observed that Show Cause Notice dated
16.4.2019 had proposed imposition of penalty under Section 76 of the Act also
but the adjudicating authority refrained from imposing penalty under Section 76
on the grounds that simultaneous penalty under Sections 76 and 78 are not
imposable. Since, penalty under Section 78 in respect of Show Cause Notice
dated 16.4.2019 is not imposable as held by me supra, the matter is remanded
to the adjudicating authority for limited purpose of examining imposition of

s H};ugder Section 76 of the Act in respect of Show Cause Notice dated
L} i‘r’;:’;\
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16.4.2019. Needless to mention that de novo order shall be passed on this issue
after adhering to principles of natural justice.

13. Regarding penalty of Rs. 20,000/- imposed under Section 77(2) of the Act,
| find that the adjudicating authority has imposed penalty on the grounds that
the Appellant had failed to pay service tax in accordance with the provisions of
Section 68 of the Act. | concur with the findings of the adjudicating authority
and uphold imposition of penalty of Rs. 20,000/- under Section 77(2) of the Act.

14. In view of above, | partially allow the appeal and set aside the impugned
order to the extent of imposition of penalty of Rs. 23,38,876/- under Section 78
of the Act. The remaining portion of the impugned order is upheld. The
imposition of penalty under Section 76 to be decided in de novo proceedings.

15.  ardfterat grer gst it 7 sefte = e suies adE | P smar 2
15. The appeal filed by the Appellant is disposed off as above.

aeaThaa '
/ A.--'*"—""""'LJM_
r [
‘W z = | A

, ~ (AKHILESH KUMAR)
#mﬁ;ﬁ* m:m \ Commissioner (Appeals)
By RPAD
To, Har A,
M/s Jadeja Associates o wrEwn uHIfiuey
Main Bazar, & 9,
Village Jhakar, | AR,
Taluka : Lalpur, AT TR,
District :Jamnagar. foren - SR
gaferfT .-
1) H&T A, a6 U4 HA7 T UG Fwald I95 9F, 0T 97, AgHEEE T
ST 2
2) WO AT, A5 UF AT FT UF FT IS 9F, THIE AATHAT, TTHRIE T
ATAF FTHATET 2 '
3) FT AT, T U HAT FT U FHT IR FF, GOHTR -1 AVEA, GHAR
FT AT FTHATH! 2
LA TTE wTEE
/_;;tg,'?"'.-*-.ﬁ?"*"""" 2N
.q:;f -\\; ._\'l.'.
,'r _;-__.-'ih,' 'l:; :.
[ .. . }r!“_,: |
l\“'-‘_:-:‘-;-l':':_;i;;f'

Page 13 0f 13



&




