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Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkot.

3rw fi{fi/ ?i1.r6 3nffi/ Tcrg6/ sfrrqfi inTi6, +*q Girrs {i6/ *{r6{/{q qaf-{rfi,1rir+{ / qrcfi|{ / irirfl}Ilqr al{r

s.rrftfud qrft rfq 3lltrr t gR-d, /
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / CST, Raikot

/ Iamnagar/ 6andhidham I

BrffiAgffi 6r rrc qii q r / Name & Address of theAppellant&Respondent : -

M/s. Jadeja Associates (Main Bazar, village- lhaLtar), Taluka- Lalpar, Jamnagar, Guiarat

5q fii,r{iT.ffql fr qfta +i qft ffiF{r Tfft t sr+ rrlffi r rrFri-ior * ,rqe, irfir 
"rrF 

fl r+-+r IrI
Any peison hggrieved by this Order in Appeal fiay file an appeal lo the appropriate authonty rn Oc follow,1ng
way.

qr{l ,FT,-7Fr T:rrr" ,l=F rr{ FrrF 3tt 
-Flr4 -rT_I[rt Frq _F cH 3{.trq, sr4nr T7flu erT sl,IFl'rc.Ic44 &J ur-r J5B + ,,rrri.{

'E F+i 3rfdftuq, 1994 ff Ero 86 + 3i td FiHftfu{ T.r( ff Tr rtrff t r/
Appeal to Customs, EIcise & Servicg Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86
of the Finance Act, 1994 ar appeal lies lo:-' '

flftr(or st-4'l64 t {EE!r( qS-qrqi +Er qr6, }ffiq rrcrfi cfq 1]Fi +{16r slfFffq .{rqrfus.{.r ff Be'ts ,fl-6, +€ ErtF 'i 2,
un. +. 5tu. r€ Rl4, + ff Tri arBC r/

The specral bench of Cusloms, Excise & Service Tax Appellate Tnbunal of Wesl Block No 2, R K. Puram, New
Delhi in all matters relatinR lo ilassification and valualr6n.

rrir+ .rF.*,- t tati' r+rn rn qffi t rflr+r tq' rrft ,rf i frm ,r,6,+,frq rfrrz fF+ rr+ t-+r+' rffir 'crcrfor"t 1Rlfi
rifc ffiq tfu+i.;B+,r rt, a-arr4 q-+a rqrsl 3r;q{rdrz rz""friffarfi<rftq17
To tlle West regional bench of Customs, Excise & Service Tax Appeuate Tribunal (CESTATI at, 2'd Floor,
Bhaumah BhawEn. Asarwa Allmedabad-38O0l6in case ofappeals othFi than as mentionad in para- I(a) above

qrftrGffrrftcr
Date of issue:

(i)

(ii)

(iii)

(B)

rffir =qrarfd6{'rr + rqer xfi-'r rr-,ra rr+ h ftq i*a r..rE rrq r xfrqtfM 2oo I 6 Fi{c 6 *.{,ld Fuifra fi.E rra
cc-: EA-3 {l sR cmt n r} k,fi iri{r 

"rFtrl 
I r{t i ?iq i sq " qfi + qiq, rti-raua grq-+ qtq,arc ff ql-.t 

't, arrrql rr{,
{qtfl, *cC 5 {ri{ gr r{t ET,s qrc 6cq^qr 5_0 arq FSn. Tfi *iqr 50 ;rFq rlqq q 3llrf+t.trt^frcrr: I,Q00/- 6^cr, 5,0Q0/. 5q0
3ilrrr I o ooo / - 6trt 61 1-irrlttd qqr erq +l fia E;rlI lFtr Fnifitf{ eTE F 6r TrIdI;r €ifi$d 3rrfliltq ;qTqTtrFtrtlT ;Ff cIT6f ;F {rfiT+
rft'Err {rc t Effi fr srfft++ €n'- * t+ rrn qr$ 't {iGrd t+ rfu rm l}m rrn qrftr, r .idfla ere 6r tr.rflT. +fi fi Tc

:IrCr^t i{r {tr" tr-{ !;iQ-a rft4-q 'n-qrF}r'l'+ ,-ror F{4 ii errr+ xtrr 1;- ,t+,1} ftq +ei.'rd + dlT s00/-,rr' 6r
riqlfrn ef,{ i{FI i67TI rFIT t/

The sDDeal to the ADoellate Tnbunal shall be [r]ed in ouadruDticate in form EA-3 / as Drescrrbed undel Rule 6 ot
CenuErI Excise (Aridealt Rules.2001 aid sba-ll bi acco'mDaried asainst one which at least should be
accomDanied bri' a' fee of Rs I000/ Rs.5000/-. "Rs.10.000/' where amount of
du r vddmand / inter'est / Denaltv / rcfund rs uoto 5 Lac.. 5 La( to 50 L:ac and abovc 50'Lac resDectivelv rn the form
of c'rossed benk draf( in favour ol Assl. Registrar ol branch of arv nominated Dubhc sect6r banli of the place
where the bench of ar)v nomrnated Dubllc sEctor bank of the Dlace-where the behch of &e Tribunal ls siluhlcd.
Applicauon made for gianl of srny shall be accompanred by a lee of Rs. 500/

xffii -nrqltrr.z \ ar-u qffq, Et rfilffq-c, rs9{ ff rryr a6u) } riTt4 f{q. filrrqrfr, Leea, +-ftqEeLr ) + TE( Hut&.
!rq? ST -5 t qn qftErt rI;Sl IGFrtl IEr TFiF I,IrI lirF, 3IFnI fi EfFt 3rqTiT +l mll _TIFfrl 

cl-d {IIq { Cirq Ei{ f];fl q tr{ gId

trIirE ++i qrRq) 3h E{l i +q t src.q6 vft h fiq. rri i-+r+. fi qt r,qrd fi qY.r -+, ?rrl.[r rrt-actqr,6q('s inq qI rq-d
6q 5 qrts Ecq fl 50 qrlg Errr drF 3{cEr s0 qrq rcrl q sfi-s ; a1 fcal: 1.000/-6T4. 5.000/- tcq-flrfl 10.000/- tr4 6r
fttfiFir rcr rr"s ff cR ,iqq 6-rr Butftd ,rq qi] 

"r.rdiq. 
{ifu4 3r'ffiq ;qrqiffivr ff lmrr }'T*r{+ ,ftqr' + irq q Grfr S
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'Tr{r sIf}r r ralt4 Frrz q-r {rr{r{, +n ff Tq crrer.t ir{r ql€-, f,{

Tdfu{ lr'fi-4a .qrcf,-d-r."r ff ,rrGr Fqn q r r*rlrr nrior rP xH?i + F{fl vr+fi-q{ + +ra 500/- r'r( 6r ftutftr ey.+ rri m-n
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(i) f+a {iaf+aq.1gga 6t um eo 6l fq-umqi rzr tls (2Ar 6 'i i( d fi 'rfr ,r{8. frqr{. FmE{rA 1994 6 ft{c arzr Eq
gr zAl s rd lnuifad trs? S.T.-7 t 6l qr q4nfr !a{ rr+ rirq "rrtr. r*rq raqr< qrq 3{T{r 3{FriF r *fl"ir '*-#rq racr{ cr,q r'I
crP-d 3{rtfl ft cffi +iq* rr rr+t t rr+ rR yrifm iffi qrfdfi irt' srrm am'qrrco srr-r'nr+ sqiqn,. idq r<iz srql
n+rr', +r {ffiq qrqrfrr+Tsr si 3nH a+ {.i 6r Eigr ii +r"r nre,r &"zi? rfr qrq i 4q-r-rrfi r i
The aoDeal under sub section (2) and l2A) of the secuon 86 the Flnance A.r 1994, shall be filed in For ST.7 as
presr hbed under Rule S (2) & 9(2A) of ilre'senrce Tax Rules, 1994 and shal be aciompanred by e copy o, orLter
of Commissioner Cenlra.l Excrse or Cornmissioner, Central Excise (ADDealsl (one of whlch shall be a certilied
copy) and copy of the order passed by *le Comirissionerauthorizin!'t}le Assrsrart Commrssioner or Depury
Commissioner of Central Excise/ Serr,/ice Tax Lo file the aDoeal before lhe ADDellale Tritrunal
{Frr qtEF. 6-aFr T{f< eFi Trq 4"rfir 3rqTlT.t cTftr6arr (B-€d) { Tr( 3{qBr + qTq;1q 5{fr1 jfl]-( {tE6 ilTrrfic 1944 {r u|.I
Jsr!$t. iiari-d. dr 6t ffiq ildfiqc. tssq ff trr.r e: * ffih +dr+,4:r S .rrq I 'd *. rq 3{eci} cR ,rffi! rrftr6.'r +
srqra 6.d {Eq r(qrd crq/il{r F. {r.i s lO efter{ f rO%). qe qr.r a"i {cirr fffiia *. qr qqiar qs+{f, qclnr ffi(i +-
rrrr+r+ E-qr m, a,rt t dq trr.r * ,qria acr B .rri Er# 3rtfu il ,rfEI eq +,irs ,rcr.'i .rfiF r'a r- :6nirq TflT{ ,fq \rq iqrfir + ,rpia "qrq F+f qq cfq, i f,TF ,rtft-{ ;

{i) ur.I ll ql + 3firf4 T;Eq

{ril l-+}e rql fi 
".fl 

rri (n-d rrlrl
it ir H+e rqr l.iqcr{fr :6 F.tw 6 + rr,ir tq r+q
lqiri qa f+ sq zrr.r i.rrqurq f++tq (d. 2) jrfirFfis 2014 + qFq +.d Fr+t ,rffrq rrfir+rit; qqer G-qrrtfrz
,flri ',rff q4 ,r{i{ + qFI a Bdr/

For an appeal to be liled belore Lhe CESTAT, Llnder Se.tron JsF o[ the Central Excrse Acl, 1944 which is also
made applcable to Servl.e Tax under Spnuoo 83 of the F,nan(e Act, 1994, Jn appeal aRainsl rhrs order shall lre
bek-rre t}le ]'ribunal on paymenl of l0"o ot thc duty demarlded where duty or duiy and ienalty are ln drspure, or
penaltv. where penaltv alone is in dispute provided rhF amollnl of pre deposit payable would be subje.r to a
ce inA of Rs. 10 Crores,

Under Central Excise and Se.vice Ta-\, "Duty Demarded" shall include :

{i) amounl derermr Fd under Sertion I I D;
(u) amount of erroneous Cenvat Credi( taken;
(iiil amount Davable under Rule 6 ofthe Cenvat Credit Rules

orovided furLher that tIC orovrsions of thrs Seclron shall not aDolv to tlle stav aDDli(ation and aooedls
pending before any appellate authbriry prior to the (ommencement oftfi6 Finance lNo:21 Att,2014.

qrcrrcsinffiHq qrtfi:
Revlsiotlapplllcatlqn tq-Gqvtrn me !.t qf J.rylia:
:q 1lr4cr +l lti{itTqqrR-fir tffi4tdd qs;1 c. #rq rc{rq crq dirt{{q lsg4 4} trr'r 35EE + vrrqciT+ + idrtdrl{r qF{q
in ? EtrEr','f{ffer"r nr# #, h-{ ia+r+q;fu ftirFrl ql8 ii-rq,';ffi 8Fr tr++,-,ic"-qili.qf ff{.1loooi. dt H
NT{T qTTdTI{ /
A levrsioir'aDDllcation [es Lo the Ulrder Secretarv. to Lhe Govemment of lndra. Reuslon Aoolcalron ljnlr
Mmlstrv oI Friarlce. Deoartmenl of Revenue. 4*r t1oor. Jeevan DeeD Bu drns Parhemenl Srie'er New Delhr
ll000f, under Section 35EE of the CEA 1944 in respecfoftie foltov,ing case,"governed by firsr pr6vrso ro sub
section 111 of Section-358 ibid:

qR qr{ h ft{t TdFqrn + qrrc t. T Tffrrn ttrdt qr{ qt ffit firrqri i vign m o cr.,rq-{ 6 drrrt qr ffi rq sil.ql" qr f6-.
?S "+ frsr G q {q} 5srr rli.rrffi + ftr, or ftff dsrr rf; iiTr',rflr'r't qFr iE Tris.or + "t ri, ES +rrrcr} qr ffi
TsrfiI6 q qr{ s TnrTr{ { crffi qll
ln LaSe of any lo'ss of qoods, where the loss occurs rn transit from a factorv lo a wajehouse or Lo anol-her faclon
or from one ivarehouse to inother during the course of processing of lh"e goods ln a warehouse or rn storagh
whether in a factory or in a warehouse

'rtl,o 
+ {2, E{ 19 fl +c.cil (+x|," I.ts qrq i Efu',r ii rf6 ri qrr c' ,ra "t Hrq -r.m rge }. -5e 1ftaa1i rrm n,

,n {rr{ 4 qrF.l+rtt rrg qr ffi 61 1ri!f{ fi IIqi Bt / -
,n case of rabale of dutv of exclse on Eoods exDorted to anv counLrv or territorv outsrde lndra of on ex( rsable
matprial used in lhe mahufarture of thF goods whrch are e45oned ro-any counlri or territory outside India.

qr( -r-c{E qrq. 6t rrrrcra B,q ftfl lTr.d i qrf,. +,Trq fl 1leri 6T qrd{ ffia FiqFrqr ir I
In case ofgoods "exponed oLrLside India expofl lo Nepal or Bhutai, wrthout pal,rnent of duty.

1Frfiai laE a fqr<q Eq *^rurlrrr + fin i qa--metE rc {*ftqq-r.E 146 Efiz sr<qni * a-6{ ryq Snrt i :t -q +ra"
,'rl {[{+, (x'tlq) 4, rr'fi idt)];l{c ti" 2),19q8 +l u-'r loq +, 614 fifi it rG Tr}hq ,rJ"r FlrrliTt d c, {r {rd t 'J}i iin
.rrt l7
C redil of any duty allowed to be utiLzed tolvards payrnent of exclse dutv on final Droducts under the otovistons
of lhis Acl or the'Rules made there under such o'rd"er is passed by the'Commisslbner (Appeals) on od after, tlre
dale appornled under Sec. 109 of the Finance (No.2) Acr, 1998. "

rT.rt rf-:rfi 6r A sfur r.r_a q^qr sj, n 6r- +dr{ lrc-rf{ ?fim (3r'tm )ftr{r{d,266_1, } i{w 9 + rrria ffifte t. rq
firI F q-IrT!,r fi 3 cr6jF^]rfll-d 4-t nr{l R! I ]s"tm {rEEr tIr* Tm 3[arr s 3{qa;d }ra{ S'l <t eltqi ,iTtr t SHt fltdlli qrlT
i.t_+-+fq -rqrE eJq 3fidit{rq, lc44*i g6a 35-gg ftarn f}sffi< ,ji+ *i ,rfl{Ift }. rmq } +.q{TR-6 ffsf+nErffTr+r
qTBrrr /
The Atiove aDolication shall be made ln duoli(ate ln Form No. EA 8 as sDec red under RuIe. g of Central Excise
(Appealsl Rtfes, 2001 wrnin 3 monGs tiom rtla daie nn wnrch-*ii o'ritei sofehiid 6i'a;,oia-ed-;Aai;;i]a
co_mmunicaled and shall be accomoanred bv Lwo (oDies each of l}re OIO and Orde'r ln ADDeel lt should also bp
accompanred bv a copy of TR 6 Ctialan eviaCnaini'pavmani oi ,iasciibid fee aiprt'sciibei und;i-S;ation-35-
EE ofCEA, 1944, unddr Mator Head o[A.count. "'
T{fRTq 3rirfi iF qr4 firxfifud fiEifm irq & r<rq,ft # erfi qrBu 

r

ff ier rqq q{{qFqt qr rri 6c Fr'i xtrq 200/- 6r t,rdrrr ffqr qrq 3t, qE q+ff r6c q6 qre rqt i;qrdr i r.'ir
I0oo -/ fi qqdT{ fufi qrqr
The revisioir aDDlication shall be accomoamed bv a fee ot Rs 20Ol- where the amounr involved in Runces On-
LacorlessardRs. 1000/ where the arilount rniolved is more thah RupeesOne La(

qfi?^fL3irdrr F 6t"{d qq,t Er qrrd,l tjn ra{ 5a 4eri Iir 165r i{rr4ri- rq{6 dr-t fufl -,1r r_qrftqrsq.1ra + dn 6.
,tr rJ iiEr 'rA {rd'i {{i { t{q {fiferiA Ttrrq' ro-rthr,'n m r'+ {ftq-qr qfiq qi{r, fr 116 3nif{ Rqr qrfrr } I / In caii
rJ the ordei covers varrous umbers olorder in Onemal. fee for eaih O.l.O. should Ue oaa Ln fie'aioii;;d
manner, nolwilhslanding the facr that lhe one aDDeUl to the ADoetlEnt Tribunal or the ohe apoLiatron io ihe
Central Covr As Lhe cas"e may be. rs frlled to av6iA s.flptoria w6rk if ex.rslng Rs I Iakh fee'of Rs. 100/ tr,r

wrq:[*c arq<+ q=i qlf+qq, tszs. h 3r{q-ff-t ] q-{ffr Ed intrr qr4 rrrrrr 3r?{r fr yft T{ RatFa o.so Eqt +r anqrir,{
qFF rard"a qIIr FF rgqr /
One copv of apphcation or O LO. as the case oav be. and the order of the adiudicatine authonw shall bear a
courr fdd slam'p of Rs.6.50 as prescribed under Sc'Iredirle-l m terms o[ the Coufi Fee AclJ975, as U!:oended.

ftr;1q, 
'1.'d-q 

p..qr-" flf \r{ +{rr, *$& er<lftrrl"r 1rr{ Afu; fffi, l98z t {Fr+ qr< r< iaf}r rrrn a
qrEqFl;T 6r{ EFI FrrrEr 6T grr 11T !qr4 xFFTrrn F[{r ff it /
Atteqtion is also lr-rvite-Cl to the rules cOve4nl tlese alrd other related matters contained in the Customs, Excjse
and Service Appellare Tribunal (Procedure) Rules, 1982.

Tg rr{i4-q c@ t Jr{tar'<rk{ Fr+ * Tiiifird q,r+, ftqr 3t ra-d- c qr4urn + ftq, 3{fi-qrfi ffic nfirsz
www cbec sov in 6t As Trfi"+ t r /
For tie elaborate, derailed and Ialesl provisions relaung to trlmR of apDeal to the hrgher appellare authonly, lhe
appellant rnay refer lo the Depafimental website w.ww.cbec.gov.in. ''
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Appeat No: V2/ 15/RAJ/2021

M/s. Jadeja Associates, District: Jamnagar (hereinafter referred to as

"Appettant") has fited Appeal No. V2/15lRAJlZ02'l against Order-in-Originat No.

DCiJAM-liST/02-0317070-21 dated 29.6.2020 (hereinafter referred to as

'impugned order') passed by the Deputy Commissioner, Central GST Division-l,

Jamnagar (hereinafter referred to as'adjudicating authority').

2, The facts of the case, in brief, are that the Appettant was engaged in

providing various services viz. Suppty of Tangibte Goods Service, Site Formation

and Ctearance Service, Earth Moving and Demotition Service etc. and was

registered with Service Tax Department having Registration No.

AAEFJ1896PSD001 . During audit of the records of the Appellant undertaken by

the Departmental officers, it was observed that the Appettant had not paid

service tax in respect of services rendered to their principa[ contractor M/s

Megha Engineering &. lnfrastructure Ltd, Hyderabad (hereinafter referred to as

"M/s Megha"). lt was further observed that the Appettant had availed exemption

under Notification No. 25/7012-ST dated 20.6.2012, as amended, on the ground

that the Works Contract Services provided by M/s Megha was etigible for

exemption under Notification No. 2517012-5T dated 20.6.2012 and hence,

services rendered by them to M/s Megha were atso etigibte for exemption under

the said Notification. On verification of Work Orders issued to the Appettant, it

appeared to the Audit that the services rendered by the Appettant were not

covered under the category of 'Works Contract Service' and hence, they were

not etigibte for exemption under Notification No. 2512012-Sf dated 20.6.2012,

as amended.

2.1 Based on audit observation, Show Cause Notice No. Vl(a)/8-49lCircte-

lY12015-16 dated 5.4.2017, covering the period from January, 2015 to March,

2016, was issued to the Appettant, catting them to show cause as to why service

tax amounting to Rs. 39,93,964/- shoutd not be demanded and recovered from

them under Section 73(1) of the Finance Act, 1994 (hereinafter referred to as

'Act'), atong with interest under Section 75 of the Act and proposed imposition

of penatty under Sections 76, 77 and 78 of the Act.

2.2 For the subsequent period of April, 2016 to June, 2017, the Appettant was

as rovide detaits of exempted services provided by them. ln repty, the
,f,.1-{il
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t;
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Appeal No: v2/ 15tRNt7021

Appettant vide [etter dated 11.4.2019 informed that they had provided services

amounting to Rs. '1,56,76,389/- to M/s Megha by claiming exemption under

Notification No. 25l2012-ST dated 2A.6.2012. Hence, Show Cause Notice No.

V.ST/GSTR-V/Jam-I/08/2019-20 dated 16.4.2019 was issued to the Appettant,

catting them to show cause as to why service tax amounting to Rs. 23,38,876/-

shoutd not be demanded and recovered from them under Section 73(1 )of the

Finance Act, 1994 (hereinafter referred to as 'Act'), atong with interest under

Section 75 of the Act and proposed imposition of penatty under Sections 76, 77

and 78 of the Act.

2.3 The above Show Cause Notices were adjudicated by the adjudicating

authority vide the impugned order who confirmed demand of service tax tota[ty

amounting to Rs. 63,32,840/- under Section 73(1) of the Act, atong with interest

under Section 75 of the Act and imposed penalty of Rs. 63,32,840/- under

Section 78 of the Act and penalty of Rs. 20,000/- under Section 77(2) of the Act.

3. Being aggrieved, the Appettant preferred the present appeal contending,

inter-alia, as under:

(i) The para No. 5 of Work Order dated 14.12.2012 contains the terms

. and conditions as regard supply of materia[s by them, which itsetf

estabtishes the service as to fatl under Works Contract. However, based

on the ctause (d) of the said Para No.5, adjudicating authority erroneousty

conctuded that the service provided by them was covered under the

category of "site formation and ctearance, excavation, earthmoving and

demo[ition". Such conclusion is made in total ignorance of Clause (a), (c),

(g) of the said Para No.5, which refer to terms &. conditions as to the

suppty of the toots, equipment & machinery. ln Works Contract, what is

material is a contract wherein transfer of property in goods involved in

the execution of such contract is [eviabte to tax as sale of goods and such

contract is for the purpose of carrying out construction, erection,

commissioning, instaltation, comptetion, fitting out, repair, maintenance,

renovation, atteration of any movabte or immovabte property or for

. carrying out any other simitar activity or a part thereof in retation to such

property. Thus, suppty of any other materiat, in whatever quantity, by the

recipient of the service of the Works Contract, does not disquatify the

said service to fa[[ under Works Contract. Suppty of sand by the recipient

I-f
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Appeat No: V2 / 1 5 / RAJ / 2021

of the service of the Works Contract is made the sote base to disquatify

the same as Works Contract, while overlooking and ignoring the suppty of

the other materiats which atone is sufficient to quatify the same to be the

service of Works Contract. lt is not permissibte to the department to use

one part of the Work Order apparently seeming favourabte to the

department, white ignoring other parts of the Works Order, which are

c[earty in favour of the Appeltant. Here, the department has made the

supply of the sand by M/s. Megha Engineering & lnfrastructures Ltd.,

Hyderabad, as a sole base of disquatifying the service as Works Contract,

which is unjust, unfair and beyond the substantial provisions of [aw. Thus,

denying the benefit under Serial No.29 (h) of the Notification No.

25/2012 ST, is incorrect and untawful and, accordingty, the service

provided by them is exempted under Serial No. 29(h) of said notification.

(ii) That the aforesaid service was provided in respect of Sauni Yojana

of Sardar Sarovar Nigam Ltd., which is a "governmental authority' in

terms of the Notification No. 0212014-ST, dated 30.01 .2014, which

amended the Notification 25/2012-ST, dated 20.06.2012. Hence, service

provided in respect of Suauni Yojana is exempted as per Entry Number 12

of Notification 25 / ZO12-ST, dated 20. 06. 201 2.

(iii) That the extended period of limitation has been wrongly invoked

under proviso to Section 73(1 ) of the Act on the grounds of suppression of

facts. Show cause notice for subsequent period coutd not be issued on

same set of facts, invoking extended period of limitation in absence of

any additionat evidence or facts or could not be issued after facts came to

knowtedge of Department. ln this regard, it is submitted that eartier the

Show Cause Notice, dated 20.10.2015, was issued was containing the

same evidence and facts. lssuance of such Show Cause Notice is not

permissibte being iLtegat and untawful and retied upon case [aws of

(a) Kay Gee Spinners Pvt. Ltd. - 2016 (340) E.L.T.752 (Tri. - Det.)
(b) Akshar Chem(l) Ltd - 20'13 (292) ELT 550

(iv) That demand is barred by [imitation and it deserves to be vacated

at once for the reasons that they were registered with the department

since 12 1. 2008 and their records have been audited two times, prior to

_- --- pre.sent Audit on the basis of which the SCN has been issued.
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(v) That it is settted principle of [aw that when the demand is

worked out on the bas'is of Records &. Documents, initiatty drawn by the

tax payer, larger period for recovery is not invokable nor penalty is

imposable and retied upon case laws of Narmada Steets Ltd -2007 (217)

ELT469 (Tri. Det) and R.A. CastingsPvt. Ltd. -2009 (237) E.1.T.674 (Tri. -

Det. ).

4. Personal Hearing in the matter was scheduted on 30.9.2021 in virtual

mode through video conferencing. Shri Sarvesh Gohit, Chartered Accountant,

appeared on behatf of the Appettant. He reiterated the submission made in

appea[ memorandum. He further submitted that he woutd make additional

submission enclosing case [aws. Despite considerabte lapse of time, no additional

submission has been fited. l, therefore, proceed to decide the issue on the basis

of grounds raised in appeal memorandum and ora[ submission made during

PersonaI Hearing.

5. I have carefutty gone through the facts of the case, the impugned order,

and the grounds raised in Appeal Memorandum. The issue to be decided in the

preisent appeat is whether the impugned order confirming service tax demand of

Rs. 63,32,840/- under Section 73(1) of the Act by denying exemption ctaimed by

the appettant, atong with interest under Section 75 and imposing penalty under

Sections 77 and78 of the Act is correct, [ega[ and proper or not.

6. On perusat of the records, I find that the Appettant had rendered services

to M/s Megha during the period from January, 2015 to June, 2017 and did not

pay service tax by ctaiming exemption under Notification No. 25/2012-ST dated

20"6.2012, as amended. The adjudicating authority, after examining the

retevant Work Order, came to conctusion that service rendered by the Appettant

to M/s Megha was not covered under'Work Contract Service' and consequentty

their case is not covered under Serial Number 29(h) of Notification No. 2512012-

5T dated 20.6.2012, as amended, and the Appettant was hetd liabte to pay

service tax,

7. lfind that period invotved in the present case is from January, 2015 to

June, 2017. ln negative list regime with effect from 1.7.2012, classification of

service under specific category of service was done away with and every service

,.r.gil'f
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was liabte to service tax unless the same was covered under negative.tist under

Section 66D of the Act or exempted under any notification. The Appetlant had

claimed exemption from payment of service tax under Seriat Number 29(h) of

Notification No. 2512012-ST dated 20.6.2012, as amended, by ctassifying the

services rendered by them to M/s Megha under 'Works Contract Service'. lt is,

therefore, pertinent to examine the term 'Works Contract Service' defined

under erstwhite Section 65(105) of the Act, which is reproduced as under:

"(zzzza) to any person, by any other person in relation to the execution of a works
contract, excluding works contract in respect of roads, airports, railways, transport
terminals, bridges, fi.rnnels and dams.

Explanation. 
- 

For the purposes of this sub-clause, "works contract" means a
contract wherein, 

-
(D transfer of property in goods involved ir the execution of such contract
is leviable to tax as sale ofgoods, and

(iD such contract is for the purposes ofcarrying out, -
(a)

(b)

(c)
(d)

erection, commissioning or installation of plant, machinery,
equipment or structures, whether pre-fabricated or otlerwise,
installation of electrical and electronic devices, plumbing, drain
laying or other installations for transport of fluids, heating,
ventilation or air-conditioning including related pipe work, duct
work and sheet metal work, thermal insulation, sound insulation,
fire proofing or water proofing, lift and escalator, fire escape

staircases or elevators; or
construction of a new building or a civil structure or a part thereof
or of a pipeline or conduit, primarily for the purposes of commerce
or industry; or
construction of a new residential complex or a part thereof; or
completion and finishing services, repair, alteration, renovation or
restoration of, or similar services, in relation to (b) and (c); or
tumkey projects including engineering. procurement ald
construction or commissioning (EP C) projectsl'

(e)

7.1 Further as per Section 658(54) of the Act effective from 01 .07.2012,

"works contract" means "a controct wherein transfer of property in goods

involved in the execution of such controct is leviable to tax as sale of goods ond

such contract is for the purpose of carrying out construction, erection,

commissioning, installation, completion, fitting out, repair, maintenance,

renovation, olteration of any movoble or immovoble property or for corrying

out any other similar activity or a part thereof in relotion to such property."

7.2 Further, Seriat Number 29(h) of Notification No. 25i2012-5T dated

20.6.20'12, as amended, under which the Appettant had ctaimed exemption

bef he adjudicating authority, is reproduced as under:

{q{fr
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"(h) sub-contractor providing services by way of works contract to another

contractor providing works contract services which are exempt;"

8. ln backdrop of above provisions, I now examine whether the service

rendered by the Appettant to M/s Megha woutd be covered under 'Works

Contract Service' and thereby etigibte for exemption under Serial Number 29(h)

of Notification No. 25l2012'ST dated 20.6.2012, as amended or not. lt is

pertinent to examine the retevant Work Order issued to the Appettant to

ascertain nature of services rendered by the Appettant to M/s Megha. I find that

the adjudicating authority has examined relevant Work Order dated 14.12.2012

at Para 5 of the impugned order involved in Show Cause Notice dated5.4.2017,

whieh is reproduced as under:

(.1

5 Materials (a) All required tools. tackles for above job i.e. blasting

equipment and blasting material, Generator, Dewatering Pumps

and Excavatols, diesel, manpower; labor accommodation and

food etc, complete will be in PRW agency scope only, supply

ol Sand is the Principal Conhactor scope.

(b) Principal Contractor will provide the required land for
establishment of PRW's office, store & labour hutments, etc.,

excluding rvater & electricity. All establishment charges shall

be bome by PRW agency.

(c) PRW agency to make all working arrangements, manpower/

machinery/ tools & tackles as per Contract agreement

specification to complete the work

(d) PRW agency scope of work includes Earth work excavation

of pipe line trenches, Mum.rm bedding including ramming,
watering, refilling of trenches and also rectification work, if
any.

(e) Principal Contractor may issue any consumable materials on

request from PRW agency and debit the same from the monthly
running bills of PRW agency.

(0 PRW agency shall have to submit a detailed material
requirement for pipes priol to 10 days of work.

(g) PRW agency scope also covers providing adequate

machinery/ rnanporver till completion ol' work satisfactory.

(h) The materials are issued to the PRW agency's authorized

representative only

(i) The materials issued shall be properly handled and

accounted for every day. If any shoftage or rnisuse is noticed
the same shall be recovered at double cost. All materials shall
be reconciled and accounted lbr before bill payment and any

iit
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short fall shall be recovered at double tl.re cost

(j) If PRW agency fail to maintain the required progress or
cause delay due to any reason, Principal Contractor has right to
get the work done at the cost and risk of the PRW agency and

the security deposit will be forfeited.

(k) PRW agency scope also covers the liabilities incurred due to

damage (like borewells, transmission lines, water pipelines

etc.,) at the time of blasting work.

8.1 On examining the above, it appears that the Appetlant was required to

carry out 'Earth work excavation of pipe line trenches, lAurrum bedding

including ramming, watering, refilling of trenches and rectification work.' as

per clause (d) above. For carrying out the said work, the Appettant was required

to arrange for required machinery, toots, tacktes etc. as per clauses (a), (c) and

(g) supra. When examining the scope of work to be carried out by the,Appettant

pursuant to said Work Order, in backdrop of the definition of 'Works Contract

Service', it is apparent that said service provided by the Appettant would not be

covered under 'Works Contract Service' for the reason that there is no transfer

of property in goods invotved in the execution of said Work Order on which tax is

leviabte as sa[e of goods. The machinery, toots, tacktes etc. referred in clauses

(a), (c) and (g) supra were required to be arranged by the Appettant for

providing service and there was no transfer of property to service recipient

envisaged in the said Work Order. The Appetlant has not brought on record any

invoice/ document showing transfer of property to M/s Megha i.e. service

recipient, After careful examination of the facts reftected from the records, I

am of the opinion that services rendered by the Appettant woutd not fatt under

'Work Contract Service' and consequentty, the Appetlant is not etigibte for

exemption from payment of service tax under Serial Number. 29(h) of

Notification No. 2512012-ST dated 20.6.2012, as amended.

8.2 I have atso examined Work Order dated 3.2.2016 invotved in second Show

Cause Notice dated 16.4.2019 fited in appeal memorandum and atso reproduced

at para 29 to 30 of the impugned order. I find that the Appetlant rendered

service to M/s Megha for laying, joining, testing and commissioning of Pipe Lines

pursuant to said work order. As per Para 3 of the said work order, M/s Megha

woutd provide MS Pipe, Air Cushion valve & Stem pipe, joint coating material

,r1Um Parnt for stem pipe to Appettant and required manpower, machinery,

I
I
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consumable etc. for comptetion of work were to be arranged by the Appellant.

Thus, in this Work Order also there is no transfer of property in goods invotved in

the execution of said Work Order on which tax is leviabte as sale of goods. The

said services rendered by the Appettant to M/s Megha under Work Order dated

3.?.2016 woutd, therefore, not fatl under the category of 'Works Contract

Service' and consequentty, the Appettant is not etigibte for exemption from

payment of service tax under Serial Number 29(h) of Notification No. 2512012-ST

dated 20.6.20'12, as amended, for the period from Aprit, 2016 to June, 2017.

9. The Appettant has contended that said seryice was provided in respect of

Sauni Yojana of Sardar Sarovar Nigam Ltd., which is a 'governmentat authority'

in terms of the Notification No. 02/2014-Sf , dated 30.01 .2014, which amended

the Notification No. 2512012-ST, dated 20.06.7012. Hence, they were eligibte

for exemption from payment of service tax as per Serial Number 12 of

Notification No. 2512012-5T, dated 20.06.2012. I find that the Appettant had

rendered services as a sub-contractor to M/s Megha, who was principal

contractor, and not to any government authority. These facts are not under

dispute. lf M/s Megha had rendered services to government authority, then

exemption can be claimed by M/s Megha in terms of Notification No. 2512012-ST

dated 20.6.2012, as amended. However, the Appettant cannot step into shoes of

M/s Megha to claim exemption under Serial Number 12 of Notification No.

25/2012-ST, dated 20.06.2012. l, therefore, discard this contention being devoid

of any merit.

10. The Appettant has contended that the demand is barred by [imitation and

it deserves to be vacated at once for the reasons that they were registered with

Service Tax Department since 12.1 .2008 and their records have been audited

two times, prior to present Audit on the basis of which the SCN has been issued.

10. 1 I find that wrong avaitment of exemption by the Appellant under

Notification No. 25l2012-ST dated 20.6.2012, as amended, was reveated during

audit of the records of the Appettant. Had there been no audit of Appettant's

records, such wrong avaitment of exemption from payment of service tax would

have gone unnoticed and hence, ingredients for invoking extended period under

proviso to Section 73(1) of the Act exist in the present case. Hence, I hotd that

the service tax demand raised vide first Show Cause Notice dated 5,4.2017 is not

barred by limitation. I rety on the order passed by the Hon'b[e CESTAT, Chennai

d.rdTr
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in the case of Six Sigma Soft Sotutions (P) Ltd. reported as 20'18 (18) G.S.T.L. 448

(Tri. - Chennai), wherein it has been hetd that,

*6.5 Ld. Advocate has been at pains to point out that there was no mala fide
intention on the part of the appeilant. He has contended [that] they were under the

impression that the said activities would come within the scope of IT services,

hence not taxabie. For this reason, Ld. Advocate has contended that extended

period of time would not be invocable. However, we find that the adjudicating
authority has addressed this aspect in para-10 of the impugned order, where it has

been brought to the fold that appellant had not at all disclosed the receipt of income

in respect of the activities done by them in respect of services provided by them in
their ST-3 retums.

(Emphasis supptied)

10.2 ln view of above, I hotd that extended period of limitation under proviso

to Section 73(1) of the Act was correctly invoked in Show Cause Notice dated

5.4.2017. l, therefore, uphold confirmation of service tax demand of Rs.

39,93,9641- under Section 73(11 of the Act. Since, the demand is uphetd, it is

the natural consequence that confirmed demand is required to be paid along

with interest. l, therefore, uphold impugned order for recover-y of interest under

Section 75 of the Act.

11. The Appettant has contended that extended period of limitation under

proviso to Section 73(1 ) of the Act was wrongty invoked for second Show Cause

Notice dated 16.4.2019 on the grounds of suppression of facts. Show cause

notice for subsequent period coutd not be issued invoking extended period of

limitation on same set of facts in absence of any additional evidence or facts or

could not be issued after facts came to knowledge of Department.

1'1.1 I find that second Show Cause Notice dated 16.4.20'19 was issued under

proviso to Section 73(1) of the Act by invoking extended period of tiniitation on

the grounds of suppression of facts. lt is settted position of taw that when first

Show Cause Notice was issued invoking extended period of limitation, the second

Show Cause Notice for subsequent period cannot be issued invoking extended

period of limitation on same set of facts. ln the present case, after issuance of

first Show Cause Notice to the Appettant on 5.4.2017, it was wetl within the

knowtedge of the Department that the Appettant was not discharging service tax

in respect of services rendered to M/s Megha. The adjudicating authority has not

records if there was any change in facts in second Show Cause

b
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Notice. Hence, when second Show Cause Notice was issued to the Appettant on

16.4.2019, extended period of limitation under proviso to Section 73(1) of the

Act cannot be invoked. However, I find that the second Show Cause Notice was

issued within normal period of limitation of 30 months from the relevant date

prescribed under Section 73(1) of the Act. The Show Cause Notice dated

16.4.2019 was issued covering the period from Aprit, 2016 to June, 2017, which

'is within 30 months from the retevant date for issuance of Show Cause Notice

under normal period of timitation. l, therefore, uphold confirmation of service

tax demand of Rs. 23,38,8761- under Section 73(1) of the Act. Since, the

demand is uphetd, it is natura[ consequence that confirmed demand is required

to be paid along with interest. l, therefore, uphold impugned order for recovery

of interest under Section 75 of the Act.

12. Now, coming to imposition of penatty under Section 78 of the Act. I have

upheld invocation of extended period of limitation on the grounds of suppression

of facts in the first Show Cause Notice dated 5.4.2017 as per findings supra.

Under the circumstances, imposition of pienatty under Section 78 of the Act is

ma;datory, as has been hetd by the Hon'bte Supreme Court in the case of

Rajasthan Spinning & Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.). tn the

said case, it has been hetd by the Apex Court that when there are ingredients for

invoking extended period of limitation for demand of duty, imposition of penalty

under Section 11AC is mandatory. The ratio of the said judgment appties to the

facts of the present case. l, therefore, uphotd penalty of Rs. 39,93,964/-

imposed under Section 78 of the Act in respect of first Show Cause Notice dated

5.4.2017" However, penatty imposed under Section 78 of the Act in respect of

second Show Cause Notice dated 16.4.2019 is not sustainabte since extended

period of limitation under proviso to Section 73(1) is not invokabte in subsequent

Show Cause Notice, as hetd by me above. l, therefore, set aside penatty of Rs.

23,38,876/- imposed under Section 78 of the Act in respect of second Show

Cause Notice dated 16.4.2019. lt is observed that Show Cause Notice dated

16"4.2019 had proposed imposition of penatty under Section 76 of the Act atso

but the adjudicating authority refrained from imposing penatty under Section 76

on the grounds that simuttaneous penalty under Sections 76 and 78 are not

imposabte. Since, penatty under Section 78 in respect of Show Cause Notice

dated 16.4.2019 'is not imposabte as hetd by me supra, the matter is remanded

to the adjudicating authority for timited purpose of examining imposition of

nder Section 76 of the Act in respect of Show Cause Notice dated
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16.4.2019. Needtess to mention that de novo order sha[[ be passed on this issue

after adhering to principles of natural justice.

13. Regarding penatty of Rs. 20,000/- imposed under Section 77(2)'ot the Act,

lfind that the adjudicating authority has imposed penatty on the grounds that

the Appettant had faited to pay service tax in accordance with the provisions of

Section 68 of the Act. I concur with the findings of the adjudicating authority

and uphotd imposition of penatty of Rs. 20,000/- under Section 77(2) of the Act.

14. ln view of above, I partiatty altow the appeal and set aside the impugned

order to the extent of imPosition of penalty of Rs. 23,38,876/' under Section 78

of the Act. The remaining portion of the impugned order is uphetd. The

imposition of penatty under Section 76 to be decided in de novo proceedings.

15.

15.

ffi ara eS ft G qftq m Fqenr sq-i-it ilfi+ t fufi wrilr { t

The appeal fited by the Appetlant is disposed off as above.
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