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:: ORDER IN APPEAL ::

The present appeal has been filed by M/s. Raviraj Infra Project Private
Limited, 304-307, Shopping Point, Digjam Circle, Jamnagar-Khambhaliya
Highway, Jamnagar-361008 (hereinafter referred to as "appellant") against
Order- In- Original No. DC/JAM-I/ST/19/2020-21 dated 27.11.2020
(hereinafter referred to as “impugned order”) passed by the I Deputy
Commissioner, Central Goods and Service Tax, Jamnagar Division-I,

Jamnagar (hereinafter referred to as "adjudicating authority”).

2. The facts of the case, in brief, are that the appellant was holder of
Service Tax Registration in Form ST-2 under Section 69 of Chapter V of the
Finance Act, 1994 (hereinafter referred to as 'the said Act) bearing No.
AADCRS5484KSTO01 under the category of Construction Service other than
residential complex, including commercial/industrial building or civil
structure, Supply of Tangible Goods, Site Formation and Clearance,
Excavation, Earth moving and demolition services, Cargo Handling Service,
Works Contract Service, Transport of Goods by Road/GTA Service, Manpower
Recruitment/ Supply agency Service, Erection Commissioning and Installation
Service, Business Auxiliary Service etc. and have undertaken to comply with
the condition prescribed in the Finance Act, 1994 and the Service Tax Rules,

1994 (hereinafter referred to as 'the said Rules).

3.1 During the course of audit of records of the appellant by the
departmental officers, scrutiny of the financial records as well as other
documents and reconciliation of the value of taxable service and payment of
service tax for the F.Y. 2015-16 was examined. [t was observed that the
appellant had in their ledger accounts / sales register shown value of services
provided by them during the F.Y. 2015-16 as Rs. 15,40,54,842/-, however in
the respective ST-3 returns for the period, the gross value of services provided
by them during the F.Y.2015-16 had been shown as Rs. 13,16,29,276/-.
Hence, the value of services amounting to Rs. 2,24,25,566/- had not been

shown in their respective ST-3 returns filed for the F.Y. 2015-16.

3.2 Further, in the ST-3 returns for the period April, 2015 - September,

2015, a query was raised by ACES system that Exemption Notification No.

25/2012 - ST [Serial No. 29(h)] was not applicable to the service viz.
Construction services other than residential complex, including commercial/
industrial buildings or civil structures for the period, and that there was a short

pawment of service tax amounting to Rs. 36,92,645/-, Education Cess of Rs.

/--?_ ii%;éa"l}'-'"and SHE Cess of Rs.13,007/- (Total of Rs. 37,31,534/-). Further

i queries I{vet‘ﬂ also raised for the period October, 2015 - March, 2016, in ST-3
i return by ACES system that there was a short payment ol service tax
:ﬁ M _ :
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amounting to Rs. 19,05,045/- and of SB cess of Rs. 17,911 /- during the period.

3.3. The above observations culminated into issuance of Show Cause
Notice No. V.ST/AUDIT-III/SCN-ADC-03/17-18 dated 20.04.2017 demanding
Service Tax along with applicable cess for the FY 2015-16 along with interest
and penalty. The said show cause notice was adjudicated vide Order-in-Original
No. 11/ADC/AK/2017-18 dated 27.02.2108 and subsequently by Order-in-
Appeal No. RAJ-EXCUS-O00-APP-038-2019 dated 10.04.2019, wherein the

demand was confirmed and upheld.

3.4, For the subsequent period, the details of the services provided along
with gross amount received, exempted services provided with notification
number governing exemption of service and Income as per the Profit and Loss
Account for the period April - 2016 to June, 2017 were called for from the
appellant by the Superintendent, Central Goods and Service Tax Range IlI,
Jamnagar vide letter F. No. V.ST/AUDIT-1II/SCN-ADC-03/ 17-18 dated
07.02.2019. In reply, the appellant vide their letter dated 24.04.2019 had
provided the details regarding the exempted services provided during the above

mentioned period.

3.5 On verification of the details, it appeared that the appellant had availed
the benefit of the following exemption notifications for payment of service tax:

(i} Notification No. 12/2013 - ST dated 01.07.2013 for services provided
to M/s Reliance Industries Limited, Jamnagar (SEZ) & M /s Reliance
Port Terminal Limited, Sikka (co-developer of M /s RIL SEZ)

(ii) Notification No. 25/2012-ST dated 20.06.2012 amended vide
Notification No. 09/2016-ST dated 18.02.2016 for services provided
to M/s Rajlaxmi Construction, Jamnagar, construction services in
respect of commercial or industrial building and civil structures at
Essar Port

(iii) Sr. No. 1(i)B(ii) of Notification No. 07 /2015-ST dated 01 03.2015 read
with Notification No. 30/2012-ST dated 20-06-2012 for services
provided to M/s AWT Energy Private Limited under the category of
Manpower recruitment / supply agency services.

However, on perusal of the Notification No. 30/2012-ST dated 20.06.2012, as
amended vide Notification No. 07 /2015-ST dated 01.03.2015, it was observed
that the benefit of exemption under Sr. No. 1(ii) and Bi(iii) of Notification No.
07/2015-ST dated 01.03.2015 in respect of services provided under the
category of supply of manpower to M/s AWT Energy Private Limited was not

available to the service provider i.e. the appellant being a body corporate.
3.6.  Further, on scrutiny of the details provided by the appellant, it

appeared that the value of the services provided for the period from April-2016
to June 2017 was Rs. 30,63,51,543/- and the value of eligible exempted
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appellant and as available in respective ST-3 returns, it appeared that the
appellant had made short payment of service tax to the tune of Rs. 45,07,568/
in respect of services provided by them during the F.Y.2016-17 and F.Y. 2017-
18 (up to June-17). Therefore, Show Cause Notice V.ST/GSTR-III/JAM-
1/2019-20 dated 21.05.2019 for demanding Service Tax to the tune of Rs.
45,07,568/- in respect of services provided by them during period was issued.
The said Show Cause Notice was adjudicated vide the impugned order wherein
the Adjudicating Authority has confirmed the demand of Service Tax
amounting to Rs. 4,22,615/- under Section 73 of the Act, dropped the
remaining demand of Rs. 40,84,916/-, impose penalty of Rs. 42,266/- and
Rs. 10,000/- under Section 76 and Section 77 ibid respectively.

4. Being aggrieved with the impugned order, the Appellant has preferred
present appeal on the following grounds:

1) The Order-in-Original in question is patently against law, contrary to
the facts on record, unjust, erroneous and passed without proper
justification and application mind. The same is required to be quashed
on this ground alone.

2) On the facts and in the circumstances of the case, the Order-in-
Original in question has been passed based on assumptions,
presumptions, conjectures and surmises and without proper
consideration of facts and records and settled position of law, hence,
the said order is liable to be set aside.

3) That two times independent inquiry has been made one by the audit
team, and one by the Intelligence, and the demand has been
determined after the reconciliation with the books of accounts and
third innings by issuing the said show cause notice is per se illegal
and against the law and principles of natural justice and equity of
India.

4) The appellant would further like to submit that the Departmental
Audit was conducted by Officers of Audit Commissionerate, Rajkot
for period from April 2016 to June 2017 and Final Audit Report No.
AUDIT/RJT/3/AG- 16/435/2019-20 dated 29.08.2019 was issued.

5) They also submit that the preceding adjudicating officer of the
Authority passed this order has reconciled the Full books of account
of the Appellant by taking into consideration Annual Report, 26AS
and other materials and passed the order in original no. AC/JAM-

1/ST/07/2019-20 by date of order on 20-05-2019 and in the main

/"'H-,: .,.'_Ejart of order detailed calculation has been given and final order has
;‘f ( bEél:‘?l‘ passed by considering the submission and issue reach to the
{.- ﬁrl;éli_'ty.

1‘\.-- J.
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6) The proposed show cause notice of the Order against which this
appeal is preferred also relates to the amount of Rs. 45,07,568/-
which is also baseless issued and ultimately some demands have
been raised although all the reconciliation had been produced
before the authority.

7) They further submit that the third innings done by the authority is
perse illegal when the audit has been done and the Final Report for
the audit has been passed.

8) They requested to quash and set aside Order In Original in question

passed by the Lower Adjudicating Authority.

5. Personal Hearing in the matter was held on 30.09.2021 in virtual
mode. Shri Sarvesh Gohil, Chartered Accountant, as authorized person
appeared on behall of the appellant. He reiterated the submissions made in

the appeal memorandum.

6. I have carefully gone through the facts of the case, the impugned order,
written 'as well as oral submissions made by the Appellant. It is observed that
the issue to be decided in the present appeal is whether in the facts and
circumstances of the case, the demand of Service Tax amounting to Rs.
4,22,615/- confirmed by the Adjudicating Authority vide impugned order is

legal and proper or otherwise.

6.1. It is observed from the case records that the impugned demand has
been raised as a consequence to the audit conducted by the officers of the
erstwhile Audit Commissionerate, Rajkot on the records of the appellant for
the period F.Y. 2015-16. It was observed by the audit officers that there was
short payment of Service Tax on account of reconciliation of value of taxable
services for the period F.Y. 2015-16 and that the appellant had wrongly
availed benefits of exempted service. Based on the audit observations, the
Show Cause Notice dated 20.04.2017 was issued to the appellant which was
adjudicated by the competent authority vide Order-in-Original No.
11/ADC/AK/2017-18 dated 27.02.2018 confirming the demand. The demand
was subsequently upheld by the Commissioner (Appeal), Rajkot vide OIA No.
RAJ-EXCUS-000-APP-038-2019 dated 10.04.2019.

6.2. For the subsequent period ie. April 2016 to June 2017, the
jurisdictional Range Officer had obtained the information related to
reconciliation of value of taxable services declared before various authorities
and exempted value of service provided by them during this period. Based on
';f.]j_'.{i:"i_f;f‘&npatinn received, the impugned Show Cause Notice was issued for

dem&ndiﬁg\; Service Tax short paid amounting to Rs. 45,07,568/- under
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proviso to Section 73(1) of the said Act along with interest and proposed
imposition of penalties under Section 76, 77 and 78 of the said Act. The
impugned Show Cause Notice has been issued on following issues:
i) Denial of benefit of exemption under Serial No. 1(ii) and B(iii) of
Notification No. 07 /2015-ST dated 01.03.2015 read with Notification
No. 30/2012 - ST dated 20.06.2012 in respect of services provided by
the appellant under the category of supply of manpower to M/s AWT
Energy Private Limited as they were a body corporate; |
i) Reconciliation of Gross Value of Services as per Profit and Loss
Account and those reflected in the ST-3 Returns for the period F.Y.
2016-17 and F.Y. 2017-18 (up to June, 2017).

6.3. The impugned SCN was decided by the Adjudicating Authority vide
impugned order wherein the demand of Service Tax amounting to Rs.
4,22,652 /- was confirmed under Section 73 of the said Act along with interest.
Penalty of Rs. 42,266/- and Rs. 10,000/- under Section 76 and Section 77 of
the said Act was imposed respectively. As regards the contentions raised in
the SCN, the adjudicating authority has in Para 22 of the impugned order held
that from verification of the documents submitted by the appellant and the
ST-3 Returns for the disputed period, the appellant had not claimed the said
exemption for the services provided to M/s AWT Energy Private Limited under
the category of ‘supply of man power’. It was further held that based on the
revised documents submitted by the appellant, value of exempted service
calculated in the impugned notice was erroneous. The adjudicating authority
has further examined the contention of the appellant regarding earlier SCNs
issued to them during the period (as detailed in Para 26 of the impugned order)
and arrived at net liability of Rs. 4,22,652/- for F.Y. 2016-17 and excess
payment of Rs. 20,595/- for F.Y. 2017-18 (up to June 2017). The amount of
Rs. 4,22,652/- short-paid during F.Y. 2016-17 was confirmed by him
accordingly under Section 73 of the Act along with interest under 75 and
penalty under Section 76 of the Act. It was further held in Para 32 of the
impugned order that this case was not fit for invocation of extended period

under proviso to Section 73 (1) of the Finance Act, 1994.

6.4. In view of the above, it is apparent that there was no claim of
exemption in respect of services of man power supply to M/s AWT as alleged
in the SCN. Further, the adjudicating authority has also found the value of
exempted services in the SCN to be erroneous and considered additional
/.e!:’lfﬁaf;-%@‘ta\submitted by the appellant while re-quantifying the demand. The

/¢ findings arrived by the adjudicating authority and re-quantification of demand

are not contested by the department.
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7. It is further observed that the appellant has challenged the impugned
SCN and the impugned order mainly on the grounds that audit on their
records was already conducted for the period from April 2016 to march, 2017
and they have complied with all the observations made by the audit officers
and also made payment. Further, the demand for the said period was also
adjudicated by the adjudicating authority vide Order in Original No. AC/JAM-
1/8T/07/2019-20 dated 29-05-2019. Hence, there was duplication of
demand. Moreover, the issue which has reached finality vide above actions of

the department cannot be subsequently opened vide the SCN in question.

7.1.  In this regard, I find that the Adjudicating Authority had discussed
this aspect in Para 26 of the impugned order and then quantified the demand
based on the documents submitted by the appellant. 1 find that the present
demand covering the period F.Y. 2016-17 to 2017-18 (up to June, 2017) is
well within the normal time period under Section 73(1) of the Finance Act,
1994, The Adjudicating Authority has categorically stated in Para 33 of the
impugned order and held that the entire demand of Rs. 4,22,652/- is liable to
be confirmed and recovered in terms under Section 73(1) of the Finance Act,

1994, The text of Para 33 of the impugned order is as under:

33 In view of the case law cited in para supra, I find that the allegation of
suppression of facts with intent to evade tax on the Noticee is not sustainable
in the eyes of law when one show cause notice was issued to the Noticee
earlier on the same set of facts and this was within the knowledge of the
department. | also find that the demand notice has been issued well within
the normal period of limitation. Hence, I am of the considered view that the
entire demand of Rs. 4,22,652/- is liable to be confirmed and recovered in
terms under Section 73(1) of the Finance Act, 1994

Vi It is further observed that the demand in this case has been arrived by
the adjudicating authority after taking in to account all the payments made
by the appellant and reconciliation of Financial Records with the ST-3
Returns. The demand has been confirmed within the normal period of
limitation. Therefore, I do not find any merit in the appeal preferred by the

appellant and the same is rejected, being devoid of any merit.

8. st gRIgs @1 718 3t &1 ey Iwiad adid & o orar € |
8. The appeal filed by the Appellant is disposed off as above.

e
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Appeal Mo, V2/2RAN2021

By R.P.A.D.

To,

M/S. Raviraj Infra Project Private Limited,
304-307, Shopping Point, Digiam Circle,
Jamnagar-Khambhaliya Highway,
Jamnagar-361008

Copy to:-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone
Ahmedabad for kind information please.

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate,
Gandhidham for information and necessary action.

3. Deputy/Assistant Commissioner, Central Goods and Service Tax, Jamnagar-
I Division, Jamnagar for necessary action.

\/4. Guard File.
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