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sffi&sm 6r {rq \'"i q-frr /Name & Address of theAppellant&Respondent :-
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Any peison bggrieved by l}Iis Order-in.Appeal riray frJe an appeal to the appropriale suhoriry in the tollowing
way.

qffir eF6,{.alq TiqrE ,l'{ qq II{167 ltg'I{rq _rqjqrftFI7ul_fi cFl tqr{. s.-fiq T:Ir{ rrE xluFlzlr.1944 +T,.1T.r 358 6 !,I1aIF
q.a E-+ rTfitf{q, 199a ft rrra 86 t 3id{-d ftqlifu< mE ff ar r# t '/
Appea.l to Customs, Excise & Service Tax Appellate T bunal under Section 358 ofCEA, 1944 / Under Sectron 86
of the Fin8ice Act, 1994 an appeal hes to:-' '

+,ftqr.vr r"qrfi-t TIqAr( c$-qrai trf-{r cffr, e*{ T{rrfi {i6 G t{rfi qffiq ;qrflft}-flsr ff ftst'r ft6, t€ qis 
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qn. h. qtc, T* fu*ff, +1fr qr{i qftq r/

The special bench of Cusloms, Excise & Servlce Tax Appeuate Tnbunal oI West Block No. 2, R.K. Puram. New
Delhi'm a-ll matters relaunq to classilication and valuaubir.

frtr6 qft*-<- Ilal-q F{rr, rr' 3r-ffi; irqr<r +q qS 3{qt+ ftql ,F6,+f,rq r.'rr< ,rE6 rFi }Emr {fr*q qrfifui.q (fr4zr*T
qftrc ++rq fiHr.iB{ic {, irfqr4 Te-i rqrEi i{B-rrd|{rd- rzooir+ffqrfiE-rfiTr/'
To the West regional ben(h of Customs, Excise & Servrce Tax ADDellate Tribunal ICESTAT, ar. 2.d Floor,
Bhaumali Bhaw5n, Asarwa Ahmedabad-38oo I 6 in rase ofappeals ot-l.6i tlan as mentiontd in pa-ra l(al above
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4cFn,5!-q 5 qrs gr TBI fT,s qrq ncq^qT tro FT<r Esq T5 !{{fl 50FfiqEw q qlgE e il-Fc4: 1.000/- 6Ed,5,000/-rqn
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rcrj A-fl qGC ir{r gi0-r r++a a'rufi}r'ur fr ,ner ar4 ti ariq qrtrr (A 3{itr) t'81 ar#'.r+ * aizr sob7. .qq *
FIErrd srffi qrIT E-.;n EIrn t/

The appe€Ll ro lhe Appeuate Tribunal sha.ll be fled in ouadruplicate in form EA-3 / as Drescnbed under Rule 6 of
Centrzrl Excjse (AFFeaI) RUles, 2001 and sha.ll bt acco'mpanied aqainst one wluch at least should be
accor_npanied by' a fee of Rs. 1,000/- Rs.5000/-. "Rs.10,000/ where amouni of
dqtyde-maid/interest/penalty/refund is uDto 5 Lac., 5 Lac to 50 Lac and abov'e 50'Lac resDectrvelv in rhe form
ol Crossed bank draft in favour of AsSt. Registrar oI branch of any nominated Dubhc sectdr banli of the olace
yheJe tie bench qf ary nomjnated -ptlblic sFctor bar* -of the plaCe"wheic Ge be'nthtf Ge'ln6unal-G siiu'aiia.
ApphcaUon made lor giant ol stay shall be accomparied by a Ge of Rs. 500/-
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The appeal under sub secUon ll)ofSecdoq_8Eofthe Financq Act, 1994, lo the AppeLlate Tribunal Shall be frleduI quaaruplicate in Form -S_T.5'aq prescribed. undCr Ruia q(lliif-rlre Saru-ia; T5I-RuFs,'T934: ;nii-S[;ri-6;
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(,) E-{ 3rF0f+{8. t994 ff tlrrr ao ft rc-lrEr3ii (z) (r4 (zAl + ,T,lf .f ff .rff x6-a, }+mr fffi, lcca, + ftry c(2) (,ri
q(zAt * -.l6d Aslft1 yc-{ S.T.-7 i fi rn q#r qd, rs+ qrq .,r{+, Hrq g;qr< ,f6 {q{r iir{6 (3r6cT), {drq rsrE ,16 ET.I
crf'r 3n?,r + cftqi nqtr +t fr+q t q+ xft rriftra itdl qrHO +. anq-$ 6r'r-crrq+ 3rFrs-q+{r rqr{n, hn*q - {ra,i
i-+raz, *r cffrg nrqrftrqFr + rriri e:i 6ri 6r Frfr- }q ?r'+ x'irr $i zR fr nri t iar--o-fi ffr r 7-
The aoDeal under sub sectioo 12) and (2Al ofthe section 86 the Frn€nce Act )994. shal be filed in For ST.7 as
prescribed under Rule 9 (21 & 9l2A) ofthe Servr.e Ta-x Rules, Iq94 dnd shall be aciompanred by a copy oforder
of Commissroner Central Excise or CommissJoner. CenLral Excrse lADoealsl lone of whlch shall be a certried
coDvl and .oDv of t}Ie order oassed bv Lhe Commlssionerauthol'izinl'fie Adsistant Commissioner or Depuly
Crjririnrssrondr"of Central Excise/ Service Tax to tlle the appeal belore"the Appellete Trlbunal.
fiqr,ra6. H;frq T.Tri ,IEF (d q{r6r 3Tffrq'e,ri}{rq (irtz) qi eJi r{tn + qrtrn Ii drq Tqq ,16 3Tt}Ffiq 1944 *r ur4
lsqq.k iia]i". in fi ffirq ;ili;qq. 1994 6t urrr BJ + 3iTri" iFr6' qir fi .rrq fi ,rq t. ss }rdri + vft vffiq yrftr+rq t
'{qiq 6-.4 qrq :-sr( {rqr}+r rr qi.r * to qAsFT ( l0%). n-d cin (r4 Tcfdr ffitr }. qt rqt+r. re +{d qqt{r ffi( ;. sI
qrr+r+ ft-qr rrc, asfi H i+ nrn t +rrtr urr fr qri q#t ar+fu{ +q 'rf{ aq rirs 

';qq 
t 3rf.rs rir- rdlq r=!Td ,fs-\r{ +{F. + 3;TlT "qrr Eq qq ,fq' i fi-t- ,n+r t

til ur(I 11gl + 3f 
'l-d 

(frt
(iii. Hcam F4rr*^rn-r .r+I
uur + G-qq o i 3.if,ii- iaq ,-6E
q;ri 116 16 eq ur * rrau? Hm t4. 2r ,nfTaq 2014 E. I-t. i qii '64r *ffrq crfrfirft a qqer G-srafri

arr+ lf r.s i{+r d TFf ;rff dtr/
For an appeal to be filed before rhe CLSTAT, under Secuon 35F of dre Cenual Excise Acl, 1944 which is also
made appftr able to Service Tax under Secuon 83 o[ thc Finance Ar t, 1994, an appea] againsl * s order shall lie
bcfore rhe Tribunal on payment of I0o/o of $c duty demanded where duty br dr-riy and p"enalty are in dispu(e, or
penalw, where penaltv alone js in dispLlle, pro!,rded the amount of pre-deposit payable would be subject to a
ieilndot Rs. t 0'Crore"s,

Under Central Excise and Service'[ax, "Duty Demanded" shall include :

li) amounr determined under Sectiori I I D;
(il) amount oferroneous Ccnvat Credr lakin;
(inl afiount payable under Rule 6 ofthe Cenvat Credit Rules

provlded furthcr that [he Drovisions oi thls Sect]on shall not aDDlv to the stav aDDhcation and aoDeals
pendind betore sny appellare aubbrity prior to dre,ommencemenr ofL66 6inance (tlo?) Ai r, ZOtq.

crca {rarr 'MHlr qr+fi :

Revtttorlapplltcattqr to^cqvqrn me Al ef Lrlllla:
rJI ]IC,r +i E?iqItr[riirl tlFflfkr qrEd t. +A-s ETr4 ,m fq^ft{q, rp94 
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$F{ 116r', Tdtltrur riT{ CEB, lrtn qTrrrq, ,rrq l-+{rrr; qtfi rittf,, dr{{ tfq !re-d, iqq !-ft, {t lCi4i- l 10001 , 6t t*.{r
qr;n qflE5rr /
A revrsioit 

'aDDlication lies ro the Under Secretarv. to Llre Covernment of tndia. Revision Annlication llnrr
Ministrv of Fifiarce. DeDaruent of Revenue. 4*ifioor. Jeeval Daeo Biriiarni. 

-FariGniini-siieFl--ttii.i niiiiil
I 1000f, unde-r Section 35EE of tlre CEA 1944 in respeci of the fotlou,ing iasi, lbvirnid bfifst piivisb to iuii-
section J1) of Sectron-358 ibid:

<E^qq + ft{l <tn-i, qrr+ i, 16r fitn.t+:i- qr*s:t Hr Er.qF i cisr- W 6 qr.rrrri h at<.t qr ft4r rq *::r.qr) qr fur
F$.dt 116 fsrr Gn {q} *sp 116 wffa }. etrn. o- E;ff sisrr rfa } ur riBr,',r? qr;l } r*h?qr } +rrrr, E#l fl-aTF qt A+t
irgTr ?rB q qT{ 6 T6qFI 6 CT{q Cr/
In qaSe of any lo'sq oI goods, whqre ttre loss qccurs in tralsit from. a facJori./ to a warehouse or to another factory
or from one uarehouse. to ano*rer during the course of plocessiflg oI th-e goods in a warehouse or in storaga
whether in a factory or in a warehouse

1r.a t lrr ft'{ rJe vr e"$ ffi.+'$ q1 t frftclnr t vT+ 6l qra q, r.+t 'rt i*q rqra rj-+ t qz rft}4 * rrrri i.
fi qrJ-n + srr{ FfisT (rc cT eli 6l l?trld fi rr4l tsr /
In case of rabate ofautv of excrse on sooals'exDorted ro arv countrv or (errrlory oulside lndia ol on exclsablc
matenal used in the mahufacture of thE qoods \i,hich are exiorted to-any countri or territorv outsrde India.

qR rqqre orq sr q.rtra t+,'' Bxr qrra * airr, iqrq qr rerc 61 qT q fiqia idql qqr tr r
ln case ol_goodstxporled olllsrde lndia export to Nepal or Bhutan, without payment of duty.

qftlsarsrehritrrc-aqrm*rTrrdn6f+q+adr'm{zre3T&ftfqlrise-6ffi*rrqur+i*a-rtcrqffrd*qt{ttfftel
a1 :rr+ f 

q6-ql * ar.r Ei r,'fdfi{c (a. 2i, t 998 fr tr.{ 109 t Ert ftTi ff .r€ {pt@ reTET qqriftft q? qr - q qrftr ftt'
rm ?r/
Ciedit of anv dutv allowed to be utihzed (owards Da\4nent of excrse dutv on fmal Droducts under t-tre Drovrslons
of this Acl o-r the-Rules made there under such oidtr rs passed by the 

-Commlssrbner (Appeals) on of aIler, the
dare appoinred under Se.. 109 ofthe Finance (No.2) Acl,'1998. "

rqn-{ q+{i ff n cfu eE? {,r,q-r EX. B_IT, ir 6r-d-q r-irr ctq (3rt-fi)Fq -cr{fi,2oo.t , S fuc s + 3r^{,ld QfrtrE t, f,{
3rAer s riyqqr + 'r Err 6 3iartd 41 r14t qri?(' r 

-rtrtl6 ]ra{4i s srq qf, T?qr s {q]-l j{rafi +1 al clilqr q;In fit nTiT qlf lr qTrr

Si*q T,cG ,fq i;fuG-trc, r944 A Enr 35 EE * =r- fortft{,J:E fr,rerr,ft}, rys +dt q.TR.6 ff yR iqr ff Tr4
sTrftL /
The ab'ove aooli(arion shall be made rn duDlicare rn Form No. EA-8 as specrlled under Rule, 9 of Cen[al Excise
{ADoeals) RUfes. 2001 within 3 montis liom t}le date on which thq drder sough! to be appeal-ed ?gaust-is
Io'nimtinicated and shall be accompanied by t,vo copies each of rhe olo snd order-In-Apped.-It -sho-ulal also-b-e
ac(omDanied bV a .opy of TR-6 Challq.i! eu-denclng_paFnenl ol prescnbed tee as prescnbecl uncler Sectlon J5_
EEofCEA, I944, undFr Maior Head ofA(count. "' -

rrr]er"r 
."rr*er * qrq ffifua fruift< ,m +r y"lqrft # Tri-r flfaq I

rA *.r* T6q q" qE Ecit qr ++i aq * A ryq :OOf 'n tnrra hrr rrq +. af? iEr -6c \.s arE Fqi i rqr<r n Fqt
I000 - / 6r 1{lr(r4 Ffi-{r ql]]r
tEile"isioi ioohcarion shall be accomoanred bv a fee of Rs. 200/- where the amount involved in Rupees one
Lac or less antl Rs. I000/ where lie amount in';olved is more Lhah Rupees one Lac

qE Ea,rRsr t 6t-ta .flist {' {rr}rl t jil r$f 1l *}cr * fo rp I {rryi^ rqftr d'r.f ftqr gr+r^<rft}r re.-a I xrt e1

fl ,fl"H"P.*1*,:JT\H*il..?TH'11X%H,T'rY'STI"*H Eru T"HilE ffi T',il /i&:$"d
manner. notwithsrandins the fact that the one appean to lhe Appe ar]r Tnbunal or the ohe appbcauon lo tj1e
e?;ifii 'd;"t: A:-tI-Cias'e -mav-Ei,-rls iitl€a io at6i'd iiriptoiia tirk if excising Rs. 1 lakh fee'df Rs. I00/ for
each.

qqrdfto" ;{rcf{q IJEE 3rflfftsc, tszs, } 3rfl*-l } 3r{ffR {.d 3IAcr f{ *q.r;r qrtqr ff cft T{ ftEiftr o so wt ql{r{q
?IF6 TAFF' 4IIT EFTT qTT6III /
d"e ibnv of a'oolicatjdn'or O.l.O. as the case may be, and the order ot the adiudicatins au*roritY shall bear a

;diiri fi;'siari"p";'iRiltiis"o a-s iiE'siiiu;,i i;a;i'Si1rednie l-in iirmi orine Courl Fee AcrJ97s. as amended.

drrn rrq qEtq raflir rF6 (d nqrq-. dr+rg qrqrru.firanvl (rpi Rfirl h.qTTq+t, l9s2 i 4ffi4 qa r<;i<6'm rrn;ii rt
sftctr? si{t qr+ Mt +i iR {1 iqrr 3{r6tq-d ffiqI nl{r tst /
liit"ilit" ii atici ijluiria ib *re rules covering these 4bd other related marters cont€uned in the Customs. Excise
in..,ri-Siiiiie appenaG ThEunal (Procedure) (ules, I982

rg 3Tff-+q yffi d {qm-.flfa-d fii t rhifu-d o{rqq.,, Rq( 3ft( Tftffi{ s]-qtrrit + ftC, 3i{i-Er'fr fu{Fftq er{qrlz
www .hec sov-rn +l qs +r+n 6 I /
it,ii'ili"liirBi,iiL.. ifetldiia and tarest provrsrons r elatrng to f rng of appeal to the higher appellate authonty, the
appellant may refer ro the Departmenlal \vebsLle \+'r'"'w.cDec Rov.rn
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Appeat No: V2l22lRAJ/2021

:: ORDER-IN-APPEAL::

M/s. Seatrade Maritime Pvt. Ltd., 606, Corporate Levels, 150 Feet Ring Road,

Ayodhya Chowk, Rajkot (herernafter referred fo as 'Appellant') has filed Appeal No.

V2l22lRAJl2021 against Order-in-Original No. 06/D/SupdU2O-21 dated 31 .12.2020

(hereinafter referred lo as 'impugned order') passed by the Superintendent

(Adjudication), Central GST Division, Rajkot-1, Commissionerate-Rajkot (hereinafter

referred fo as 'adjudicating authority').

2. The facts of the case, in brief, are that the Appellant had arranged services to

their clients i.e. exporters/sh ippers, by way of booking space in ship/ocean freight from

shipping lines for overseas transportation of export cargo/containers of their clients, The

appellant charges the clients more than the amount charged by the shipping lines and

accounts for in their books of accounts. They have not paid service tax on this

difference between the amount charged from the clients and the amount paid to the

shipping lines. The said activity was alleged to be taxable under the category "Business

Auxiliary Service" in terms of erstwhile Section 65(19) of the Finance Act, 1 994

(hereinafter referred to as'Act, 1994'). The Adjudicating Authority vide the impugned

order has held that services provided by the appellant are taxable under the category of

"Business Auxiliary Services" and consideration so received is liable to service tax.

Accordingly, the Adjudicating Authority has confirmed the demand of Rs. 4,45,4454 for

the period from April, 2016 to June, 2017 vide the impugned order along with interest

under Section 75 of the Act, 1994. He has also imposed penalty of Rs.10,000/- under

Section 77 and penalty of Rs.44,545i- under Section 76 of the Act, 1994 on the

appellant.

(i) The Adjudicating Authority had passed the impugned order in gross

violation of judicial discipline and confirmed the demand as the same matter has

been decided by the Commissioner (Appeals) in favour of the appellant itself for

earlier period i.e. period from July, 2012 to March, 2016 vide OIA No. RAJ-

EXCUS-000-APP-005-2020 dated 09.01.2020; that once the issue has been

decided in favour of the appellant by the Commissioner (Appeals), the issue must

be treated as settled by the subordinate officer which the Adjudicating Authority

failed to do so; that they relied upon the following decisions:

(a) Jumbo Bags Limited Vs. Deputy Commr Of GST & Central Excise,
ehennai - 2020 (374) ELT 703 (Mad.)

{b) Ganesh Benzoplast Limited Vs. Union of tndia - 2020 (374) ELT
. 552 (Bom.)

r<$
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3. Being aggrieved by the impugned order, the appellant has preferred the present

appeal, inter-alia, contending as under:

L
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Appeal No: V2/22/RAJ /2021

(c) Mangalnath Developers Vs. Union of lndia - 2020 (374) ELT 175

(Bom).
(d) Aries Dyechem lndustries Vs. Commissioner of Customs,
Ahmedabad - 2020 (372) ELT 602 (Tri. Ahmd )
(e) Khandwala Enterprise Pvt. Ltd. V/s. Union of lndia - 2020 (371)
ELT 50 (Del.)

(ii) The appellant has undertaken the transportation of goods by sea on their

own from their customers; that as a freight fonparder, it is responsibility of the

appellant to make proper arrangement of the delivery of goods having regards to

the market conditions; that even the customer had after considering the

competitive rates from market given the ocean freight to the appellant and

therefore, the appellant had undertaken the ocean transportation on principal to

principal basis; that simultaneously, the appellant had arranged from container

line on their own and not on behalf of the customers; that due to this practice the

appellant had incurred losses on particular transaction also; that the appellant

had contracted for the space of certain containers from liners even on principal to

principal basis; that in absence of any agreement for commission in respect of

procurement of service mere charging of ocean freight does not make the

appellant agent of the exporters and therefore, the mark up, as arises from

kading activity can never be considered as Commission.

(iii) They relied upon the OIA No. RAJ-EXUS-000-APP-005-2020 dated

09.01 .2020 passed by the Commissioner (Appeals) in their own case for the

period from July,2012 to March, 2016; that they also relied upon the decision of

the Tribunal in the case of Commissioner of Service Tax, New Delhi Vs. Karam

Freight Movers reported in 2017 (4) GSTL 215 $ri. Del.) wherein it has been

held ihat mere sale and purchase of cargo space and earning profit in the

process is not a taxable activity under Finance Act, 1994; that they also relied

upon the following decisions:

DHL Lemuir Logistics Pvt. Ltd. - 2010 (17) STR 266 (Tri. Bang.)
Gudwin Logistics - 2010 (18) STR 348 (Tri. Ahmd)
Bax Global lndia Limited - 2008 (09) SfR 412 (Tri. Bang.)
Euro RSCG Advertising Ltd.- 2007 (07) STR 277 (Tri. Bang.)

Kerala Publicity Bureau - 2008 (09) STR 101 (Tri. Bang.)

Skylift Cargo Pvt. Ltd. - 2010 (17) STR 075 (Tri. Chen.)
lvlargadarsi Marketing Pvt. Ltd.- 2020 (20) STR 195 (Tri. Bang.)

Baroda Electric Meters Limited- 1997 (94) ELT 13 (SC)

lnternational Clearing & Shipping Agency-2007 (05) STR 107 (Tri

(iv) That the Tribunal held that the mark up freight values cannot be

considered as commission; that they have never acted as agent either to the

the shipping line; that the entire amount was charged as Ocean
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Freight from exporters and no commission was charged for procurement of

service and therefore, the Adjudicating Authority has wrongly treated the nature

of the income earned by the appellant.

(iv) Penalty under Section 77 cannol be imposed as the appellant had

correctly submitted their periodical return and calculated lpaid all applicable

service tax;

(v) The appellant had never been defaulted the service tax amount and

therefore, they are not liable for payment of penalty under the provisions of

Section 76 of the Finance Act, 1994

4- Personal hearing in the matter was held on 17.12.2021 in virtual mode through

video conferencing. Shri Abhishek Darak, Chartered Accountant, attended the personal

hearing. He reiterated submission made in appeal memorandum.

5. I have carefully gone through the facts of the case, the impugned order, grounds

of appeal and written as well as oral submissions made by the appellant at the time of

personal hearing. The issue to be decided in the present appeal is whether the income

earned in the name of Ocean Freight Charges by the appellant was chargeable to

service tax under the category of "Business Auxiliary Service" or otherwise. The

demand pertains to the period from April, 2016 to June,2017.

6. I find that the appellant has contended that they had undertaken the ocean

transportation on principal to principal basis and not acted as intermediary. lt was

argued that they undertake the responsibility to deliver the goods in marketable

condition and that they had arranged from container line on their own and not on behalf

of the customers. lt was further contended that due to this practice, they had incurred

losses on particular transaction also. They had contracted for the space of certain

containers from liners even on principal to principal basis and that in absence of any

agreement for commission in respect of procurement of service, mere charging of

ocean freight does not make the appellant agent of the exporters and, therefore, the

mark up, as arises from trading activity can never be considered as commission.

6.1 lfind that the Board vide circutar No. 19717t2016-sr dated 12.08.2016 has
clarified the taxability of ocean freight. lt is pertinent to reproduce the relevant portion of
the said Circular dated 12.0g.2016, which are as follows:

*2.0 It may be noted that in terms of rule l0 of the place of Provision ofules 2012 (hereinafter referred to as 'POPS Rules,2012' for brevity)rovision of the service of transportati on of goods by airlsea, other
lace of

N

S

o

courter, ls the destination ofthe goo cls t follows t at th
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provision of the service of transDortation ol soods bv airlsea from a Iace in Indiall
to a place outside India. will be a place outs de the taxable territol and hence not

also be kept in mind wherein the place of provision of intermediary services is the
location of the service provider. An intermediary has been defrned, inter alia, in
rule 2(f) ofthe POPS Rules, 2012, as one who arranges or facilitates the pleyiqien
of a service or a supply of soods between two or more persons, but dogs not

ocean liner. The freight ibrwarder merely charges the rate prescribed by the
airline/carrier/ocean liner and cannot varv it unless authorized bv them. In such

Iiable to service tax. 'fhe provisions of rule 9 of the POPS Rules, 2012, should

cases ihe freight forwarder may be cons idered to be an intennediary under rule
2(fl read with rule 9 of POPS since he is merely facilitating the provision of the

hclude a person who provides the main service or supplies the g o{s on his own
accounl. The contents of the succeeding paragraphs flow from the application of
these two rules

2.1 The lreight forwarders nray deal with the expofters as an agent of an
airline/carrier/ocean liner, as one who merely acts as a sort of booking agent with
no respoqsibility for the actual transpoftation. It must be noted that in such cases
the freight forwarder bears no liability with resoecl to transpgll!41ie! and any legal
oroceedinss will have to be instituted b the exoorters. asainst the airline/canier/

service of transportation
forwarder acts as an a

but not
gent o

providing it on his own account. When the freiqht
1- an air line/carrier/ocean liner, the service of

transDorla tron ls n vided bv the air line/carrier/ocean-liner and the fieisht
iorwarder is merel an agent and the servioe of the freisht forwarder will be
subiected to tax while the service of actual transoo rtation will not be liable for
service tax under Rule 10 oIPOPS

2.2 The frcisht forwarders mav also act as a orincioal who is orovidins thc
service of transDortation of soods. where the destination is outside India. In
such cases the freight forwarders are negotiating the terms of lreight with the

airline/carrier/ocean liner as well as the actual rate with the expo rter. The invoice
is raised by the freight forwarder on the exporter. ln such cases where the

freight forwarder is undertaking all the lesal resoonsibilitv for the transDortation

of the soods and undertakes all the aftendant risks. he is orovidins the service of
transpoftation of goods, from a place in India to a place outside India. He is

bearing all the risks and liability for transportation. In such cases they are not

covered under the category of intermediary, which by definition excludes a person

who provides a service on his account.

3.0 It follows therefore that a freisht forwarder. when actins as a nrincinal.
will not be liable to nav service tax when the destination of the soo ds is from

(Emphasis supplied)

6.2 lt is observed from the Circular that when the freight forwarder acts as merely an

agent of ocean liner, then the service of the freight forwarder will be liable for service

tax. whereas when the freight forwarder acts as a principal, who is providing

transportation service where the destination is outside lndia and the invoices issued by

the freight forurrarder to the exporter, then the freight forwarder is not liable for service

tax. ln the instance case, it appeared that the appellant acted aS principa|' Since they

provided service ocean transportation, where the destination is outside lndia, and they

issued invoices in the name of exporters, by adding their mark-up'

5.3

{
4
,y

Adjudicating Authority has confirmed the demand by invoking the
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provisions of erstwhile Section 65 (19) of the Act pertaining to Business Auxiliary

Service. The findings of the Adjudicating Authority at Para 22.3 of the impugned order

are as under:

"the Noticee were engaged in booking of cargo/container space from

shipping lines and providing the same to their clients i.e.

exporter/shippers. I find that the cargo/container space in ships was in fact

procured for overseas transportation of export cargo / containers of their

clients and was not actually undertaken by them but provided by the

shipping lines and hence they were not providing ocean freight service.

Further, the same service is found to be input for their clients. Therefore, I

find that this activity is specifically covered under Section 65(19)(iv) of the

Finance Act, 1994..."

I find that the provisions contained under Section 65(19) of the Finance

Act, 1994 ceased to exist with effect from 01.07.2012. The demand in this case

pertain's to the period from April, 2016 to June, 2017 . Hence, the adjudicating

authority has erred in arriving at conclusion based on legal provisions which has

ceased to exist and is accordingly not legally sustainable.

6.4 Further, the appellant has relied upon the decision of the Hon'ble

CESTAT, New Delhi in the case of Commissioner of Service Tax, New Delhi V/s.

M/s. Karam Freight Movers reported as 2017 (004) GSTL 215 (Tri-Delhi)

wherein, it has been held as under:

11, On the second issue regarding the sen,ice tax liability of the respondent
under BAS, we find that the impugned order examined the issue in detail. It rvas
recorded that lhq income eafned by the resrrondent to be considered as
taxable under anv service cateporv. should be shown to be in Iieu of provision
ofa narticU il r se rvice. Mere sale and urchase of ca o soace and carnlnn ru t!
nrofit in the nrocess is not a taxable activity under Finance Act. 1994. We are
in agreement with the findings recorded by the original authority. In this
connection, we refer to the decision of the Tribunal in Greemlich Meridian

Page 7 of 12b I
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behalf of the c lient that is the ex Dorters. .fhe facts of the case indicated that
the mark-urr value collected bv the resDondent from the exporter is an
element of profit in the transaction, The respondent when acting as agent on
behalf of airlines/shipping lines r.vas discharging service 1ax rv.e.L 10.09.2004.
llowever, with reference to amount collccted from extrorters/shirrpers the
orisinal authoritv clcarlv recordcd that it is no t thc case that this amount is a
commlsslon earned the rcs t)ondent whilc actins on bchalf of thc exporterhv
and said mark-urr value is of freisht chirrges and arc not to be considered as

commission. Based on these findings the demand was dropped. We do not find
any impropriety in the said finding. The grounds of appeal did not bring any
contrary evidence to change such findings. Accordingly, we find no merit in the
appeal by Revenue. The appeal is dismissed.

(Emphasis supplied)

7. lt is further observed that the Appellant has contended that the adjudicating

authority erred in not following the judicial discipline as the appeal on the same dispute

for prior period was decided in their favour by the Commissioner (Appeals), Rajkot and

therefore, the adjudicating authority was bound to follow the said order rendered by the

Commissioner (Appeals), Rajkot.

7.1. I find that the Appellant had relied upon Order-in-Appeal RAJ-EXCUS-000-APP-

005-2020 dated 9.1 .2020 passed in their own case for previous period during

adjudication proceedings. However, the adjudicating authority discarded their contention

by observing at Para 22.7 of the impugned order that the said OIA has been accepted

by the Department on monetary ground and hence cannot be said to have attained

finality. I do not agree with the findings of the adjudicating authority. Once the

Department has accepted the OIA dated 09.01.2020, it has attained finality. Even

though the OIA has been accepted by the department on monetary limit, fact remains

that said Order-in-Appeal has not been reversed or stayed by higher appellate authority

and consequently was binding upon the adjudicating authority. The judicial discipline

required the adjudicating authority to have followed the said Order-in-Appeal, in letter

and spirit. lt is pertinent to mention that when any OIA has been accepted on monetary

limit, the Department may agitate the issue in appropriate case in other appeal

proceedings, but it is not open for the adjudicating authority to pass order on merit

disregarding binding precedent. The adludicating authority may distinguish relied upon

decision, if there is change in facts or change in legal position. However, the

adjudicating authority has not brought on record as to how said relied upon order is not

applicable to the facts of the present case. I find that the scN issued in the case is

periodical in nature and that the scN for previous period has been decided by the

Commissioner (Appeals) in the favour of appellant There is no change in legal

provisionsorcontraryjudicialpronouncementstotakeaVieWotherthatthosetakenby

the Commissioner (Appeals) for earlier period The adjudicating authority has committed

* orrted

it
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judicial indiscipline in not following the binding precedence of order of Commissioner

(Appeals) in the case of appellant.

7.2 I rely on the decision rendered by the Hon'ble Mumbai High Court in the case of

Himgiri Buildcon & lndustries Limited reported in 2021 (376) ELT 257 (Bom) wherein it

has been held that:

16. ln Union of India v. Kamlalsshi Finance Corporation Limited, 1992 Sttpp

(1) SCC 443 - 1991 (55) E.L.T.433 (S.C.), Supreme Court held and reiterated

that the principles of judicial discipline require that the orders of the higher

appellate authorities should be followed unreservedly by the subordinate

authorities. The mere fact that the order of the appellate authority is not

acceptable to the department, which in itself is an objectionable phrase, and is the

subject matter ofan appeal can be no ground lor not following the appellate oider

ur ess its operation had been suspended by a competent Court. If this healthy rule

is not followed, the result will only be undue harassment to the assessee and chaos

in administration of the tax laws.

17. Following the above decision, Supreme Court again in Collector of Customs

v. Krishna Sales (P) Ltd., 1994 Supp (3) SCC 73 : 1994 (13) E.L.T. 519 (S.C.),

once again reiterated the proposition that mere filing ofan appeal does not operate

as a stay or suspension ofthe order appealed against. It was pointed out that if the

authorities were of the opinion that the goods ought not to be released pending the

appeal, the straight-forward course for them is to obtain an order of stay or other
appropriate direction from the Tribunal or the Supreme Court, as the case may be.

Without obtaining such an order they cannot refuse to irnplement the order under
appeal.

18. In a somewhat identical mafler, a Division Bench of this Court in Ganesh
Benzoplast Limited v. Union of India, 2020 (374) E.L.T. 552 refered to the
decision of the Supreme Court in Kamlakshi Finance Corporation Limiled (stryra)
and held that non-compliance to orders of the appellate authority by the
subordinate original authority is disturbing to say the least as it strikes at the very
root of administrative discipline and may have the effect of severely undermining
the efficacy of the appellate remedy provided to a litigant under the statute.
Principles of judicial discipline require that the orders of the higher appellate
authorities should be followed unreservedly by the subordinate authoritiei. In the
facts and circumstances of that case, respondents were directed to release the
goods forthwith and without any delay.

7 -3 I also rely on the decision rendered by the Hon,ble Tribunal Kolkata Bench

reported in 2021 (375) ELT 361 (Tri. Kolkata) in the case of M/s. Anutham Exim pvt.

Ltd.' reported in2021 (37s) ELT 361 (Tri. Korkata) wherein it has been herd that:

8. I find that the Appellant's products are seasonal and competitive in marketAs pointed out by the counsel for the Appellant, already substantial part of theseason has been lost by the appellant due to the inability to com ply with thef provisional assessment put forth by the department, particularly the

H

00% Bank Guarantee. Once the assessment of the identicaly been decided by the Commissio ner (Appeals) in fbvour of
I see no justification in ordering to

co

the OIA dated, S-6-2020
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fumish 100% Bank Guarantee. 
-fhis 

is judicial indiscipline and squarely covered
by the ratio of the Hon'ble Supreme Court in the case of Kamlakshi Finance
Corporation (Supra), where the Hon'ble Apex Court has observed thus :-

The principles of judicial discipline require that

the orders of the higher appellate authorities should be followed
unreservedly by the subordinate authorities. J'he mere lact that the

order ol the appellate authority is not "acceptable" to the

department - in itself an objectionable phrase - and is the subjecr
matter of an appeal can fumish no ground for not following it
unless its operation has been suspended by a competent Court. If
this healthy rule is not followed, the result will only be undue

harassment to assessees and chaos in administration of tax 1aws."

7.4 I also rely on the decision rendered by the Hon'ble Gujarat High Court in the case

of Claris Lifesciences Ltd. reported as 2013 (298) E.L.T. a5 (Guj.), wherein it has been

held that,

"8. The adjudicating officer acts as a quasi-judicial authority. I{e is bound by the
law of precedent and binding effect of the order passed by the higher authority or
Tribunal of superior jurisdiction. If his order is thought to be erroneous by the
Department, the Department can as well prei'er appeal in terms of the statutory
provisions contained in the Central Excise Act, 1944.

9. Counsel for the petitioners brought to our notice the decision of the Apex Court

in the case of Union of India v. Kamlakshi Finance Corporation Ltd. reported in l99l
(55) E.L.T.433 (S.C.) in which while approving the criticism of the High Court of the

Revenue Authorities not following the binding precedent, the Apex Court observed

that :-

"6...It oannot be too vehemently emphasized that it is of utmost importance that, in

disposing of the quasi-judicial issues before them, revenue officers are bound by the

decisions of the appellate authorities. The order of the Appellate Collector is binding

on the Assistant Collectors working within his jurisdiction and the order of the

Tribunal is binding upon the Assistant Collectors and the Appellate Collectors who

function under the jurisdiction of the Tribunal. The principles of judicial discipline

require that the orders of the higher appellate authorities should be followed

unreservedly by the subordinate authorities. The more lact that the order of the

appellate authority is not "acceptable" to the depafiment - in itself an objectionable

phrase - and is the subject-matter ofan appeal can fumish no ground for not following

it unless its operation has been suspended by a competent Court. Ifthis healthy rule is

not followed, the result will only be undue harassment to assessees and chaos in

administration of tax laws.

7. The impression or anxiety of the Assistant Collector that, if he accepted the

assessee's contention, the depart ment would lose revenue and would also have no

remedy to have the matter rectified is also incorrect. Section 35D confers adequate

powers on the deParlment in this regard. Under sub-section (l), where the Central

Board of Excise and Customs (Direct Taxes) comes across any order passed by the

Collector o1 Central Excisc rvith the legality or propriety o1'which it is not satisfied, it

can direct the Collector to apply to the Appellate Tribunal for the determination of

such polnts anslng out olthe decision or order as may be specified bY the Board in its

rder. Un ub-section (2) the Collector of Central Excise, when he comes across
()

rity subordinate to him, if not satisfied with its legality or
any

b
EI \
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propriety, may direct such authority to apply to the Collector (Appeals) for the

determination of such points arising out of the decision or order as may be specified
by the Collector of Central Excise in his order and there is a fui1her right of appeal to
the department. The position now, therefore, is that, if any order passed by an

Assistant Collector or Collector is adverse to the interests of the Revenue, the

immediately higher administrative authority has the power to have the matter

satisfactorily resolved by taking up the issue to the Appellate Collector or the

Appellate Tribunal as the case may be. In the light ofthese amended provisions, there

can be no justification for any Assistant Collector or Collector refusing to follow the

order of the Appellate Collector or the Appellate Tribunal, as the case may be, even

where he may have some reservations on its correctness. He has 1o follow the order of
the higher appellate authority. This may instantly cause some prejudice to the

Revenue but the remedy is also in the hands ofthe same officer. He has only to bring

the matter to the notice of the Board or the Collector so as to enable appropriate

proceedings being taken under S. 35E(1) or (2) to keep the interests ofthe department

alive. If the officer's view is the correct one, it will no doubt be finally upheld and the

Revenue will get the duty, though after some delay which such procedure would

entail."

8, ln view of above discussion, I hold that confirmation of service tax demand totally

amounting to Rs.4,45,445/- by the is not sustainable and required to be set aside and I

do so. Since, demand is set aside, recovery of interest and penalty imposed under

Sections 77 and 76 are also set aside.

9 ln view of above, I set aside the impugned order and allow the appeal.

erfi-d-odf trRT cd d rr{ o{ffd 6r frqaiT Bq+fi arlb t ftqr siar B r
10.

10. The appeal filed by Appellant is disposed off as above.

(6 {tDr>'
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