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AppeaI No: V2/ 16/RAJ/2071

:: ORDER-IN-APPEAL::

M/s Gurukrupa lnfrastructure, District: Jamnagar (hereinafter referred to

as "Appeltant") has fil.ed Appeal No. YZl16/R J/2021 against Order.in-Original

No. DC/JAM-I/STl14/2020-21 dated 16.10.2020 (hereinafter referred to as

'impugned order') passed by the Deputy Commissioner, CGST Division-1,

Jamnagar, Rajkot Commissionerate (hereinafter referred to as "adjudicating

authority").

2. The facts of the case, in brief, are that the Appettant was engaged in

providing 'Suppty of Tangibte Goods Service' and was registered with Service Tax

Department having Registration No. AUGPJ5693QSD001 . lnvestigation carried out

by the officers of Headquarters Preventive Branch, erstwhite Central Excise,

Rajkot reveated that the AppeLtant had charged and cottected service tax to the

tune of Rs. 96,08,840/- during the period from February, 2014to December, 2016

but short paid i not paid the same in Government exchequer and also faited to

file prescribed 5T-3 Returns for the said period.

2.2 The above Show Cause Notice was adjudicated vide Order-in-Originat No.

19lDCtJAM.I12017-'18 dated 27.3.2018 where in the adjudicating authority has

confirmed demand of service tax amounting to Rs. 46,70,229l- under proviso to

Section 73(1) of the Act, atong with interest under Section 75 of the Act and

imposed penatty of Rs. 46,70,229 / - under Section 78 of the Act, Rs. 70,000/ - under

Section 77(21 of the Act and late fee of Rs. 1,40,000/- under Section 70 of the Act

read with Rute 7C of the Service Tax Rules, '1994.

7.3 Being aggrieved, the AppeLtant fited appeal before the then Commissioner

(Appeats), Rajkot who vide his Order-in-Appeat No. RAJ-EXCUS-000-APP-135-2019

dated 28.6.20'19 remanded the matter to the adjudicating authority for de novo

proceedings with a direction to attow Cenvat credit to the Appettant in accordance

cl
//

Iffi
Page 3 of 9

2.1 On cutmination of investigation, Show Cause Notice No. V.ST/JMN/'10/

Demand/2017-18 dated 5.10.2017 was issued to the Appettant catting them to

show cause as to why service tax amounting to Rs.46,70,229l- shoutd not be

demanded and recovered from them under proviso to sub-section (1) of Section

73 of the Act and an amount of Rs.16,00,000i'deposited during investigation

shoutd not be appropriated against above demand. The Notice also proposed

recovery of interest under Section 75 of the Act and imposition of penatty under

Sections 70,76,77 and 78 of the Act.

L



Appeat No: V2 I 1 6 / RAJ I 20?1

with law considering atl retevant documents retating to Cenvat credit.

3. ln de novo proceedings, the adjudicating authority denied the request of

the Appe[lant to a[[ow them Cenvat credit of Rs.30,21 ,312/ - vide the impugned

order, on the grounds that the Appettant had not fited ST-3 Returns for the

disputed period and atso failed to avait Cenvat credit within specified period of

one year. The adjudicating authority confirmed service tax demand of Rs.

46,70,229/- under proviso to Section 73(2) of the Act and appropriated amount of

Rs. 16,00,000/- against confirmed demand. He atso ordered for recovery of

interest under Section 75 of the Act and imposed penalty of Rs. 46,70,229/- under

Section 78 of the Act, penatty of Rs. 70,000/- under Section 77(2\ of the Act and

late fee of Rs. 1,40,000/- under Section 70 of the Act read with rule 7C of the

Service Tax Rutes, 1 994.

4. Being aggrieved, the Appetl.ant has preferred the present appeat on various

grounds, inter alia, as under:-

(i) They had maintained a[[ the necessary records like original invoices

for Cenvat credit availed and atso maintained separate records for service

' tax co[ected, seryice tax paid and Cenvat credit availed. However, without

considering the same in true spirit of law the adjudicating authority did not

a[[ow credit for Cenvat credit while catculating short payment of service

tax. lt is a[[eged at Para 2 of show cause notice that 5T-3 returns have not

been fited and therefore, payment of service tax coutd not have been paid

utitising Cenvat credit. However, there is no any provision in Cenvat Credit

Rutes, 2004 which prevent the service provider to avail Cenvat credit. There

are catena of decisions wherein it has been hetd that Cenvat credit was

avaitabte even prior to registration and relied upon fottowing case [aws:

a) J R Herbal Care - (2010) 253 ELT 321

b) Sew Construction Ltd -( 2011) 32 STT 120

c) Progressive Systems - (2012\ 36 STT 30

(ii) That main purpose of attowing Cenvat credit is to avoid cascading

effect of taxes. They have atready paid huge amount of tax by way of

Cenvat, which should be atlowed as payment of service tax and accordingly

amount of short, service tax paid should be restricted to Rs. 48,916/- only'

(iii) The adjudicating authority erred in determining short payment of

service tax of Rs. 46,70,729l-. Actual short payment is only Rs. 48,9161-.

Whil.e calculating the short payment credit for payment of service tax of

E
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Appeat No: VZ I 1 6 / RAJ / 2021

Rs, 16,00,000/- through PLA and Rs.30,2'l ,312/ - through CENVATwas not

considered.

(iv) The intention of the legistature for imposing the penatty under

Section 78 is to discourage the defautters who are liabte to pay the service

tax and intentionatty not paying the same. However, there was no

detiberate intention on their part to not pay the tax. The appettant had

availed the Cenvat credit which is not attowed by the department.

Therefore, it can not be conctuded that there is short payment of service

tax, Thus, maximum penatty under Section 78 that can be levied is Rs.

48,916/- and not Rs 46,70,2291-.

(v) The Appet(ant have lack of knowtedge about service tax [aw. They

were under bona fide betief that since tax tiabitity was discharged, no

further action was required. Hence, they coul,d not compty with the

requirement of law and the Appetlant shoutd not be penalised under Section

77(71 and Section 70 of the Act.

5. Personat hearing in the matter was scheduted in virtua[ mode on 72.9.7021,

30.9.2021, and 8.10.2021 and communicated to the Appettant through email and

Speed Post. However, no consent was received from the Appettant to remain

present in hearing nor any request for adjournment was received. I find that

sufficient opportunities have been offered to the Appettant. Since; the Appeat

cannot be kept pending indefinitety, I proceed to decide the appeal on the basis

of grounds raised in appeal memorandum.

6. I have carefutly gone through the facts of the case, the impugned order

and ground of appea[ submitted by the appettant in the memorandum of appeat.

The issue to be decided in the present case is whether the impugned order, in the

facts of the present case, is correct, legal and proper or not.

7. 0n perusal of the records, I find that the impugned order was passed

pursuant to remand directions of the then Commissioner (Appeats), Raj kot vide

Order-in-Appeat No. RAJ-EXCUS-000-APP-135-2019 dated ZB.6.2019. The retevant

portion of the said Order is reproduced as under:

"6. I find that appellant has not disputed their service tax liabi]ity of Rs.

46,7 0 
'2291-,however, 

has contended that they are eligible to avail cenvat credit

of Rs. 30,21,31 2/- on the input services received fiom M/s. .I.J. Enterprise,

ince they also paid Rs.16,00,0001 in cash during investigation,and

L
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Appeal No: Y2 I 16 t RA) I 7021

penalty is required to be reduced to Rs.48,916/- under Section 78 of the Act. I

find that the appellant did not participate in adjudication process before the lower

adjudicating authority as is revealed from Para 16 ofthe impugned order as under:

7 . I find that the impugned order was issued in absence of sufficient documents

on record. The lower adjudicating authority has not recorded findings with regard

to admissibility of Cenvat Credit claimed by the appellant during inquiry to

decide the quantum of demand, which appears available to them as per challans,

Iedgers and ST-3 retums of N4/s. J.J. Enterprises, Jamnagar. Since, the appellant

has now come up with relevant documents, the basis on which they are claiming

Cenvat Credit ofinput services availed by them and they have now submitted to

have paid interest on delayed payrnent ofservice tax and also late fee. They have

also stated that they could not file ST-3 retums as ACES platfomr is not

operational to file ST-3 retums. Thus, I find that the impugred order has decided

the show cause notice without looking into records and not on merits. I hold that

the Cenvat Credit is required to be allowed to the appellant in accordance with

law considering all relevant documents (relating to Cenvat Credit) submitted by

the appellant in this appeal proceedings. Hence, the matter needs to be remanded

back to the lower adiudicating authority to determine the service tax liability on

merit. if any.

7.1

8. In view of above. I hold that this is a fit case to remand the matter back to

the jurisdictional adjudicating authority for de novo adjudication. The appellant

is directed to submit all relevant records and documents in support of their

contentions within 30 days liom the date of receipt of this order to the lower

adjudicating authority, who shall decide the quantum of demand of service tax

and pass reasoned and speaking order within 3 months fiom receipt of this order

after fair and reasonable opportunities to the Appellant to explain their case."

B. I find that the Appettant had not contested confirmation of service tax

demand before the then Commissioner (Appeats), Rajkot but sought adjustment

of Cenvat credit of Rs. 30,21 ,312/ - avaitabte with them towards their service tax

l,iabil.ity and atso requested for reduction of penatty imposed under section 78 of

the Act. ln de novo proceedings, the adjudicating authority denied the benefit of

cenvat credit to the Appettant on the grounds that the Appettant had not fited sT-

3 Returns for the disputed period and atso faited to avai[ cenvat credit within

specified period of one year. The AppeLtant has contended that they had

g
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maintained a[ the necessary records like original invoices for Cenvat credit

avaited and atso maintained separate records for service tax collected, service tax

paid and Cenvat credit avaited. However, the adjudicating authority did not atlow

credit for Cenvat credit white catcutating short payment of service tax.

8.1 I find that Rute 9(1) of CCR, 2004 prescribed documents on the basis of

which Cenvat credit can be avaited. Further, Rute 9(5) and Rule 9(6) of CCR, 2004

mandated that every manufacturer and output service provider to maintain proper

records of receipt and consumption of inputs and input services, respectivety. lf

the Appettant had avaited Cenvat credit of input services in their books of accounts

within timitat'ion prescribed under Rule 4(1)of CCR, 2004 and complied with the

provisions contained in Rute 9 of CCR, 2004, then they are wetl within their right

to ctaim/utitize the same against discharge of their service tax tiabitity on output

service. Mere non fiting of ST-3 Returns cannot be a ground for denial of Cenvat

credit. lt is not forthcoming from the impugned order whether the adjudicating

authority had examined retevant invoices, books of accounts etc. to verify

whether they had availed Cenvat credit in their books of accounts in terms of CCR,

2004 or not. The Appetlant has not produced any documents before me and,

therefore, it is not possible to arrive at any conctusion on this issue. 1,. therefore,

consider it appropriate to remand this issue to the adjudicating authority to verify

and grant benefit of Cenvat credit, if Cenvat credit was avaited within prescribed

time limit and by fuLfiLting conditions prescribed under Rute 9 of CCR, 2004. The

Appettant is atso directed to produce retevant documents before the adjudicating

authority in support of their ctaim. Needtess to mention that principl.es of natural

justice be adhered to in remand proceedings.

9. As regards penalty imposed under Section 78 of the Act, the Appellant has

pteaded that the intention of the tegistature for imposing penatty under Section

78 is to discourage the defaulters who are [iabte to pay the service tax and

intentionalty not paying the same, However, there was no detiberate'intention on

their part to not pay the tax and hence, pena[ty is not,imposabte upon them. I

find that the Appettant was registered with service Tax Department. They had

during the retevant period charged and col.tected service tax from theirctients but

did not deposit the same in Government exchequer, which was unearthed during

investigation carried out against them by the officers of Headquarters prevent.ive

Branch, erstwhite central Excise, Rajkot. lt is on record that they had atso faited

to fite sr-3 Returns for the disputed period. Further, service Tax payment of Rs.

16,00,000/- was also made after initiation of investigation against them. The

z::-l:--..."
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Appetlant has atso not disputed about their tiabitity to pay service tax. Hence, this

is a fit case for invocation of extended period of limitation under Section 73 of

the Act on the grounds of suppression of facts. lt is a settled position of law that

when extended period of limitation is invoked, penatty under Section 78 of the

Act is mandatory, as has been hetd by the Hon'bte Supreme Court in the case of

Rajasthan Spinning & Weaving Milts reported as 2009 (238) E.L.T. 3 (5.C.), wherein

it is hetd that when there are ingredients for invoking extended period of

limitation for demand of duty, imposition of penatty under Section 1 1AC is

mandatory. The ratio of the said judgment appties to the facts of the present

case. l, therefore, uphold penatty of Rs,46,70,229l- imposed under Section 78 of

the Act.

10. Regarding penatty of Rs. 70,000/- imposed under Section nQl of the Act,

I find that the adjudicating authority has imposed penatty on the grounds that the

Appettant had faited to assess correct seryice tax and atso failed to file prescribed

ST-3. returns within due date. I concur with the findings of the adjudicating

authority. However, maximum penatty of Rs. 10,000/- can be imposed under

Section 77(2) of the Act. l, therefore, uphotd penatty of Rs. 10,000/- under Section

77(2) of the Act and set aside the remaining penatty of Rs. 60,000/-.

11. Regarding penatty of Rs. 1,60,000/- imposed under Section 70(1) of theAct

read with Rule 7 of the Service Tax Rutes, 1994, I find that the adjudicating

authority has imposed penalty for non-fiting of ST-3 Returns for the period from

February, 2014 to December, 2016. I concur with the findings of the adjudicating

authority and uphold imposition of penatty of Rs. '1,60,000/- under Section 70(1)

of the Act.

12. ln view of the discussion made above, I set aside the impugned order so far

as it relates to admissibitity of Cenvat credit and remand this issue to the

adjudicating authority to decide it afresh as per directions contained in Para 8.1

above. I atso set aside penatty of Rs. 60,000/- imposed under Section 77(21 of the

Act. The remaining portion of the impugned order is uphetd.

13.

13.

erfi -c+af att ed of q{ erft -s or ft ccRl sq-Sw a-fr b t fr -qr qldr t r

The appeat fited by the Appettant is disp
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osed off as above.
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gy l.P.A.D.

To,
M/s Gurukrupa lnfrastructure
Main Market,
Vittage Padana,

Taluka : Latpur,
District :Jamnagar.
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