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Passed by Shri Akhilesh Kumar,Commissioner (Appeals),RajkoL
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Arising out of above mentioned olo issued by Additional/loint/Deputy/Assistant Commissioner, Central Excise/ST / 6ST, Rajkot

/,amnagar / candhidham :

qffi&cffi 5r nrq q?i T{r /Name & Address of theAppellant&Respondent :-

M/s. F-Tech Bngineering Co. (Mansata lndustrial Area, Steet No.1), Gondal Road, ST Workhop, Rajkot, .
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Any person aggneved by this Order in Appeal dray fite an appeal lo the appropnare authoriti in Lhe following
way.
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The aoDeal under sub sectron (21 and (2Al of fie section 86 the Flnance Act 1994. shal be fr.led iJI For ST.7 as
prescirbed under Rule 9 (2) & q(2A) of i}Ie Servrce Tax Rules, I 

q94 arld shall be aciompanied by a copy of order
of Commrssionpr Central Excise or Commissioner, Central Exclse {Appealsl lone of which shall be a certified
copy) and copy of thF order passed by the Commrsstoner au thonzink_ the Ajsrsrant Commrssroner or Deputy
Commissioner o[ Centra] Excise/ Service Tax to fle the aDDeal before the AoDellate Tribunal
*irq gro, ir-dtq r.vra Erq qri +{16. 31ffq trrt}6.ur (niz) }'e+ x+ii + qrn.i q' Hrq T.cr{ srfr ntr}Fi{E 1944 +Mm
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For ar appeal to be filed before the CESTAT. under Secuon 35F of the Central Excise Act, 1944 wh ich rs al so
made applicable to Service Tax urder Section 83 of the Finance Act, 1994, an appea-l against this order sha-ll lie
before *le Tnbunal on oawnent of Ioqo of lhe dutv demanded where dutv br duiv and D"enalw are in disDure. or
penalty. where penalty alone is rn drspute, provided the amount of preldeposif paya tile worild be subjbcr tb a
ceiling of Rs. 10 Crores,

Under Centra.l Excise and Service Tax.'Durv Demanded" shall lnclude :

ril amounr determined under Secriori I I D:
(,i) aJnount o[erroneous Cenvat Credrt taken;
(iu) amount payable uflder Rule 6 ofthe Cenvat Credit Rules

. provided furtier that t})e provisions of tlus Sectjon shsll not apDlv to the slav aDDlicstron ard aDDeals
pending before any appellale au*ionty pnor to the (ornmencement of thi Frnance tNo:2) A'cI,2014.
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A revisioir'apphcadon lies to the Under Secretary. to *le Govemmen( o[ lndla. Revision ADolication ljnit
Mrnrsw of Fihance. DeDaflmenr of Revenue. a*r Flobl. Gevan DaeD Bui-t-dini. Farii-aniEni-stieEt ltii"'o-"iiii:
I1000f, Ltnder Section 35EE of t}le CEA 1944 rn respecl of the fotlouin8 case,?bvemed by frst pr6viso ro sub-
section ll) of Section-358 ibid:
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ln qase o[ ary lo'ss of goods, where tie loss occurs m uanslt tom a fac-tory lo a waJehouse or to anot]rer factory
or from one -warehouse to another during lhe course of processrng of li"e toods m a warehouse or in storage
whether in a factory or in a warehouse
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of rhs Act oi the-Rules madF Lhere under such oirdar ls passecl bv the commlsstoner lAppeals, on or aner, me
date appointed under Sec. I09 of the Finance {No.2) Act,'1998. '
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Appea\ No: V2 / 85.86 / &qJ / 2021

:: ORDER-IN.AP PEAL::

The two appeals have been fited by the Appeltants (hereinofter referred
to as "Appetlant No.1 & Appettant No.2"), as detaited in Tabte betow, against
order-in-original, No. 24lD/AC lzozo-21 dated ,t.1 

.2.202 1 (hereinafter referred to
as 'impugned order') passed by the Deputy commissioner, central GST and

central Excise, Rajkot-1 Division (hereinafter referred fo os .adjudicating

authority') :-

st.
No.

Appellants N

Appellant

1 v2/85tRAJ/2021 Appettant No.1

M/s F-Tech Engineering Co,
Mansata lndustrial Area,
Street No. 1, Gondal Road,
ST Workshop,

Rajkot.

2 v2/86/RAJ/2021 Appettant No.2

Shri Jignesh Pambhar,
Partner,

M/s F-Tech Engineering Co,
Mansata lndustriaI Area,
Street No. 1, Gondat Road,
ST Workshop,

Rajkot.

2. The facts of the case, in brief, are that Appettant No. 1 was engaged in

the manufacture of submersibte pump, power driven pump and openwett pump

fatting under Tariff sub Heading No. g413 of the centrat Excise Tariff Act, 19g5.

During search carried out by the officers of Headquarter preventive branch,

erstwhite central Excise, Rajkot at the factory premises of the Appettant on

12.12,2014' unaccounted stock of goods vatued at Rs. 20,84,195/- was found

tying in the factory. The said goods were ptaced under seizure under reasonabte

betief that the same was intended to be cteared without payment of centrat
Excise duty. The seized goods were handed over to Appettant No. 2 for safe

custody under Supartnama dated 12.12.2014.

2.1 on cutmination of investigation, show cause Notice No. ili 11-3lpr/2015-
16 dated 30.4.2015 was issued to Appettant No. 1 catting them to show cause as

to why seized goods valued at Rs. 20,g4,195/- shoutd not be corifiscated under
Rute 25 0f the centrat Excise Rutes, 2002 (hereinafter referred to as ,Rutes,) 

and
proposing imposition of penatties upon Appeu.ant No. 1 under Rute 25 ibid and
upon Appettant No. 2 under Rute 26 ibid.

2'Z The above said show cause Notice was adjudicated vide order-in-
original No. 47/D/AC/20i6-'r7 dated z.1z.zo16 by the Assistant commissioner of

l--
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Appeat No: V2/ 85-86tRAJ/2021

AStWhile Centnl fxcise, Rajkot'l Division, who ordered for confiscation or

seized goods under Rule 25 of the Rules with an oPtion to redeem the goods on

payment of redemption fine of Rs' 2,57 ,607 I - under Section 34 of the Central

Excise Act, 1944 and imposed penatty of Rs. 2,57,607/'upon Appettant No' 1

under Ru[e 25 of the RuLes and imposed penatty of Rs' 1'00'000/- upon Appettant

No. 2 under Rute 26 of the Rutes'

2.3 Being aggrieved, the Appettants fited appeats before the then

Commissioner(Appeats), Central Excise, Rajkot who vide his OIA No' RAJ-EXCUS'

ooo-APP-1o5 TO 106-2017-18 dated 2.12.2016 uphetd the order passed by the

adjudicating authority and rejected the appeats of AppeLtant No'1 & Appettant

No. 2.

2.4 Being aggrieved, the Appettants fited appeats before the Hon'bte CESTAT'

AhmedabadwhovideitsorderNo.A/10996-1ogg7t2o18dated9.5.2018

remanded the matter to adjudicating authority for de novo adjudication with a

directio.n to verify the fact whether the goods were in semi-finished condition or

in finished condition.

2.5 ln de novo adjudication, the adjudicating authority vide the impugned

order ordered for confiscation of seized goods under Rute 25 of the Rutes with an

option to redeem the goods on payment of redemption fine of Rs' 2'57 
'607 

l'

under Section 34 of the Central Excise Act' 1944 and imposed penatty of Rs'

2,57,607 l'upon AppeLtant No' 1 under Rute 25 of the Rutes and imposed penatty

of Rs. 1,00,000/' upon Appettant No' 2 under Rute 26 of the Rutes'

3. Being aggrieved, APPettants No

grounds, inter olio, as betow: -

. 1 &. 2 have preferred appeats on various

Aopel.tant No. 1:' . ,, ... !L^ i-.+rrrrrinn< of th€

(i) The adjudicating authority faited to fottow the instructions of th€

Hon'bte CESTAT to verify the fact that the goods Lying in factory are semi

finished goods as per the Chartered Engineer certificate or not'

(ii) That the seized goods were lying in their own factory in un-finished

condition. The goods manufactured are pumps for drawing water and

motors used atong with such pumps, since the said pumps and motors are

used for domestic purposes by consumers' it has to be property tested and

packed before dispatch' The process of manufacturing is comptete onty

when the said goods are packed and kept ready for dispatch' Briefty' the

processes invotve: manufacturing of motors' manufacturing of pumps'

Page 4 of 9
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Appeat Noi V2l85-86/RAJ/2021

assembly of pumps sets. Further, once the pump / motor is ready, it is

subjected to various testing, for quality, output, power, etc., and then if

found okay, then it is sent for colouring. After cotouring, the pumps and

motors are marked with distinct serial no, date of manufacture etc, for

identification, as it is consumer goods. After marking with the serial no,

the pumps and motors are sent for packing, and once packing is done, the

said pumps, motors or pump sets are said to be finished goods and then

such quantity manufactured is entered in RG-1 Stock Register.

(iii) ln the present case, the goods seized by the Department are 'work

in process', and various processes as discussed above are stitl pending to

be undertaken. The testing, cotouring and serial numbering of the pumps,

motors were pending and even packing was atso pending. Therefore, such

goods cannot be cteared as pumps, or motors or pump Sets. Since the said

goods were not comptetety finished, the same were kept as 'work in

process', and not in RG-1 stock register. This fact is evident even today

because the panchnama does not record the seria[ nos of the

pumps/motors seized by them. The goods are stitt tying in the factory

premises, and can atways be verified, by the officers of central excise.

(iv) That there is no statement of the partner recorded, in the entire

inquiry process, and after panchnama, the SCN was issued. The

submissions made in the repty to SCN was atso not considered. The basic

facts was atso ignored. The non-recording of statement of the appeltant is

atso violation of the principtes of natural justice, because, the appeltant

did not get any opportunity to exptain their stand. The officers are not

technical experts to decide, whether the seized goods which are

etectrica[ devices in the nature of consumer durabtes, can be treated as

finished goods, and ready for dispatch. The excise officers also did not

bother to take the technical opinion of any chartered engineer, to

substantiate their ctaim.

(v) As certified by the Chartered Engineer, the goods are not ready for

sate or it is stitt in unfinished condition, the al.tegation of the department

that the goods which are stitl lying inside the factory were intended for

ctandestine removal, is not at alt correct, and the se.izure and imposition

of fine and penatty is not sustainabte.

(vi) That they had made a specific request atso that the Deputy

Commissioner may, as directed by the Hon,bte CESTAT, verify the seized

goods physicatty to see the finished or semi-finished condition, as per the

L
z/
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Chartered Engineer's certificate, and after due verification set aside or

drop the proceedings.

(vii) Since the ingredients of Section 11AC is not avaitabte in the SCN

nor the same has been invoked, the confiscation under Rute 25 cannot be

invoked directty, and the confiscation of goods under Rute 25 becomes

infructuous, and not sustainabte. Since the goods have never left the

factory, and there cannot be any demand of duty, and equatty there

cannot be any penalty under Section '11AC, and consequentty, there

cannot be any confiscation under Ru[e 25 and there cannot be any penatty

under Rute 26 either. That the confiscation of unfinished goods tying

inside the factory is not at a[[ liabte for confiscation, and therefore the

confiscation of the same is not sustainabte. Consequentty, there cannot

be any penatties on the appettant, as they have not rendered any goods

liabte for confiscat'ion in any manner.

[[ant No. 2: -

(i) The ingredients of Rule 26 are not applicabte to him as the goods

are not liable for confiscation because the goods were un-finished and

stitt tying in the factory. There cannot be any duty demand on such goods,

and the adjudicating authority a[so has not demanded any duty on the

confiscated goods. Hence, the provisions of Rute 26 is not appticable to

the appetlant, and no penatty can be imposed on them, and the penalties

imposed is not sustainabte, and is [iabte to be set aside. :

(ii) That under Rute 26, the maximum penatty leviabte is either two

thousand rupees or the duty evaded whichever is more' Since, there is no

duty invotved in the Present case, the maximum penatty that can be

imposed shoutd not exceed rupees two thousands. However, in the

present case, the gods are finished goods, and the semi-finished goods

tying in the factory awaiting further manufacturing and testing processes,

were erroneousty seized by the excise officers.

(iii) The appel.tant is a partner of the main appellant firm' The main

appettant has atso been imposed a penatty under Rute 25 of the CER'

2002. lt is a settted I'aw, that when the main partnership firm has been

penatized, then individuat partner cannot be penatized under the Rute 26'

Therefore, under this ground atso, the penatty imposed on the appettant

is not sustainabte and rel'ied upon fottowing case [aws:

(al Pravin N Shah - 2014 (305) ELT 480 (Guv)

iUlrrrrf"tn Jatania -2016 (344\ E'L'T' 128 (Guj')
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Appeal No: V2/ 85-86/ RAJ /2071

(c) Mutchand M Zaveri - 2020 (372) E.L.f . 417 (Tri. - Ahmd.)

4. Personal Hearing in the matter was schedu[ed in virtual mode through

video conference on 17.12.2021. Shri R. Subramanya, Advocate, appeared on

behatf of both Appetlants. He reiterated the submission of appeal memorandum

and stated the goods are stitl [ying in factory and that the veracity of Chartered

Engineer Certificate can be verified by the Department.

5. I have carefully gone through the facts of the case, the impugned order,

and grounds raised in appeal memoranda and oral submission made during

hearing. The issue to be decided is whether the impugned order, in the facts of

this case, confiscating the seized goods and imposing penatty on Appettants No.

1 & 2 is correct, [ega[ and proper or not.

6. I find that the impugned order was passed in pursuance of the remand

direction of the Hon'bte CESTAT, Ahmedabad vide Order No. A/10996'

10997 12018 dated 9.5.2018. lt is, therefore, pertinent to examine retevant

portion of the said Order, which is reproduced as under:

"6. Heard both the sides and perused the records.

7. I find that on the day of visit of the officers to the factory of the appeliant,

unaccounted goods were found lyhg in the premises of the appellant. It is the

contention of the appellant that the said goods were in semi-finished condition.

However, no evidences were produced even though in the reply such a plea

was taken by the appellant. It is the contention of the Ld. Advocate for the

appellant that the said goods are still lying in the factory premises and can be

subjected to verification. In support ofhis contention that the goods are in semi

finished condition, Chartered Engineer Certificate is piaced on record.

Considering the fact that, no finding has been recorded by the adjudicating

authority, even though in their defence, the appellant has vehemently argued

about the fact that the goods were semi-finished condition, in my opinion. on

the face of the Chartered Engineer's Certificate and also since the goods are

still lying in the factory premises, the matter is to be remanded to the

adjudicathg authority to verify the fact whether the goods are in semi-frnished

condition or in finished condition, in the interest ofjustice. In the result, the

impugned order is set aside and the appeals are allowed by way of remand to

the adjudicating authority. All issues are kept open. Needless to mention a
reasonable oppornrnity ofhearing be allowed to the appellant."

7. On examining the findings of the adjudicating authority recorded in

impugned order in tight of the directions of the Hon,bte Tribunat supro, I find

that the adjudicating authority has retied upon evidences col[ected during

ned order but no verification'of seizedvestigation white passing the impug

, i9pods has been carried out, as directed by the Hon'bte Tribunat supro. Further,

ddjudicating authority discarded reliance ptaced on chartered Engineer,s

certificate dated 22.3.2018 on the ground that inspection was carr.ied out by the

ir{T-r
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Chartered Engineer in absence of Departmental Officers.

8. lt is pertinent to mention here that the Appeltants had pleaded before the

Hon'ble Tribunat that the goods seized by the Department were in semi-finished

condition and accordingly not entered in RG-t Register. The Appellants atso

produced Chartered Engineer's Certificate to that effect before the Hon'bte

Tribunal. Considering the contention of the Appeltants, the Hon'bte Tribunal

vide Order supra remanded the matter to the adjudicating authority to verify

the fact whether the goods are in semi-finished condition or in finished

condition. However, the adjudicating authority faited to foltow the directions of

the Hon'ble Tribunal white passing the impugned order in de novo proceedings.

It has been brought to my notice during Personal Hearing that goods are stitl

tying in factory and that the veracity of Chartered Engineer Certificate can be

verified by the Department. Since, the directions of the Hon'ble Tribunal were

not fottowed in de novo proceedings and the fact that the seized goods are

reportedty tying in the factory premises of Appellant No. 1, I find it fit to remand

the matter to the adjudicating authority for de novo proceedings with a

direction to carry out verification of seized goods, as directed by the Hon'bte

Tribuna[ vide Order dated 9.5.2018 supro. Needless to mention that principtes

of natura[ justice shatl be adhered to.

9, ln view of above, I set aside the impugned order and dispose the appeats

of Appeltants No. 1 & 2 by way of remand for de novo proceedings.

qffi anr <$ ff rr{ qffi +r frq-enr srt-s aft} t frsl ilnr t I10.

10. The appeals fited by the Appettants are disposed off as above.

srqlf*I .

t4) ILE

Commissioner (APPeats)

S ) qPv'

)

n-{rt',
t'e-Sq$-htffffiqaqft,
q-rqe-ilr 3MFl6 A-4,

lrfi;iq-( 1, riisq t-e',

qr&t;r{tr<r,
rrsdzl

To,

1. M/s F-Tech Engineering Co,

Mansata lndustriat Area,

Street No. 1, Gondal Road,

ST WorkshoP,

Rajkot.
frGtcIci{(,
qr.ftfi,
Mqs-L6ififfiITEq-ft,
q-r+cmffift-t*t,
rrf,f ;iqr 1, rrts{ trs,
qr&arfurer,
11qqirEl

Partner,
M/s F'Tech Engineering Co,

Mansata lndustriaI Area,

Street No. 1, Gondal Road,

ST WorkshoP,

Rajkot.

2. Shri Jigne sh Pambhar,

'i
I

,:.

Page 8 of 9

Bv R.P.A.D.

[tr



AppealNo: v2 / 85-86/ RAJ /2071
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2)

3)
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gw 3irTtr,T< qi i-s] fi \,"i a-A-q B(Tr( llis, {_flffi *{,q-flflqr< d
qri-srfr {{t
v'Tr{ 3TqtF,,4< qr+ i-+r 6{ q{ ?*ftq 3-cTl( {"6,, q-qafr"E qrgmr"rq, {rs-{.te ft1
q-aqq-q6fa{fur
F{nm ur5+, {€g c{ i-+r o< \rq i-ftq stcrE gw, rwfre-r q's{, {Ttr+td

3n{-srd-q, rs-+d +} qisqrfi 6,rf{r& t{r
rrr€.I6.r{trt
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