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Appeal Mo: V1/53/RAL/2021

:: ORDER-IN-APPEAL::

M/s. Mehta Herbals Pvt. Ltd., Rajkot (hereinafter referred to as
“appellant”) has filed Appeal No. V2/53/RAJ/2021 against Order-in-Original No.
6/DC/KG/2020-21 dated 10.2.2021 (hereinafter referred to as “impugned
order”) passed by the Deputy Commissioner, Central GST, Division-ll, Rajkot
(hereinafter referred to as “adjudicating authority”).

Zs The facts of the case, in brief, are that the appellant was engaged in the
manufacture of ‘Ayurvedic medicines falling under Chapter Sub-Heading No.
30049011 of the Central Excise Tariff Act, 1985 and was registered with Central
Excise Department having Registration No. AABCM4331JXMO001. During the course
of Audit of the records of the Appellant undertaken by the Departmental
officers, it was observed that the Appellant had availed and utilized Cenvat
credit of ‘sugar cess’ during the period from April, 2014 to June, 2017, It was
observed that Cenvat credit of sugar cess is not covered under specified
duty/tax/cess, which can be availed as Cenvat credit in terms of Rule 3(1) of the
Cenvat Credit Rules, 2004 (hereinafter referred to as “CCR, 2004"). It was
further observed that cess on sugar was not covered under Rule 3(4) and Rule
3(7b) of CCR, 2004, which provided manner in which various duty/tax/cess could
be utilised. It appeared to the Audit that the Appellant had wrongly availed and
utilized Cenvat credit of sugar cess amounting to Rs. 1,35,240/- during the
period from April, 2014 to June, 2017.

2.1 Show Cause Notice No. Vi(a)/8-283/Circle-1/AG-05/2017-18 dated
29.8.2019 was issued to the appellant for recovery of wrongly availed Cenvat
credit amount of Rs. 1,35,240/- along with interest under Rule 14(1)(ii) of the
CCR, 2004 read with Section 11A of the Central Excise Act, 1944 and proposing
imposition of penalty under Rule 15(2) of CCR, 2004 read with Section 11AC of
Central Excise Act, 1944.

2.2 The above Show Cause Notice was adjudicated vide the impugned order
which disallowed Cenvat Credit of Rs. 1,35,240/- and ordered for its recavery
along with interest, under Rule 14 of CCR, 2004 read with Section 11A of the
Central Excise Act, 1944 and imposed penalty of Rs. 1,35,240/- under Rule 15 of
CCR, 2004 read with Section 11AC of Central Excise Act, 1944,

3. Being aggrieved, the appellant preferred the present appeal on the

following grounds, inter alia, contending that,
(i)_The impugned order was passed on the basis of assumption and
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Appeal No: V2/53/RAJ/2021

(i}  The wordings used in Section 3 of Sugar Cess Act, 1982 makes it
clear that, although a cess is levied and collected for the purpose of the
Sugar Development Fund Act, 1982, it is in the nature of a duty of excise.
The duty of excise levied under sub Section (1) shall be in addition to the
duty of excise leviable on sugar under the Central Excise Act or any other
law for the time being in force as is clear from sub-Section (2). The way
sub-Section (2) is worded makes it clear that what is levied and collected
as a cess under sub Section (1) of Section 3 is characterized as a "duty of
excise" levied under the Central Excise Act, 1944. Further, sub-Section (4)
makes it clear that the provisions of the Central Excise Act and the Rules
made there under including those relating to refunds and exemptions
from duty shall, so far as may be, apply in relation to the levy and
collection of the said duty of excise as they apply in relation to the levy
and collection of the duty of excise on sugar under that Act. Therefore,

appellant is entitled to the benefit of Cenvat Credit.

(ifi) It is settled proposition of law that when the provisions of the
Central Excise Act, 1944 and rules made thereunder are made applicable
to the Sugar Cess Act in terms of Section 3(4) of the Sugar Cess Act, then
it goes without saying that the provisions of Cenvat Credit Rules, 2004
would also be applicable and relied upon judgement of the Hon'ble
Karnataka High Court in the case of Shree Renuka Sugars Ltd - 2014 (302)
ELT. 33 (KAR).

(iv)  That the show cause notice is barred by the limitation and hence,
liable to be dismissed. When there are two different interpretations
possible and simply because they had interpreted a provision beneficial to
him, it cannot be said that there is mala fide on their part and relied
upon case law of Lanxess ABS Ltd. - 2011 (22) S.T.R. 587 (Tri. - Ahmd.)

(v) It is also a settled preposition of law that when a statutory
periodical return is filed and that all the required columns of the said
return are filled-up in accordance with law, if format of return do not
provide for giving information regarding what sort of credit is availed,
appellant is not supposed to separately make such declaration. Therefore,
not doing so would not mean that he has suppressed facts. The fact that
statutory periodical returns are filed regularly, that by itself would mean
that there is no fraud, mala-fide, willful intend to evade payment of duty
etc._With regard to above, CESTAT Ahmedabad in Parekh Plast (India) Pvt.
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Ltd. - 2012 (25) S.T.R. 46 (Tri-Ahmd). Further, in cases involving
interpretation of provision of statute, it cannot be concluded that an
interpretation was made with mala-fide intention. Likewise, there are
number of decisions/ judgements which would say that in order to
conclude that there was a mala-fide intention on part of an appellant, it
is a must to find out that there was some positive act on part of the
appellant. Meaning thereby, simply because appellant has not made any
declaration before the department which statutorily he is not supposed to

make, in that case, it cannot be said that the appellant has suppressed
facts.

4. Personal hearing in the matter was conducted in virtual mode through
video conferencing on 17.12.2021. Shri Devashish K. Trivedi, Advocate, appeared
on behalf of the Appellant. He reiterated the submissions made in appeal
memorandum.

9. | have carefully gone through the facts of the case, the impugned order,
and written as well as oral submission of the Appellant. The issue to be decided
in the present appeal is whether the impugned order passed by the adjudicating
authority disallowing Cenvat Credit of Sugar Cess amounting to Rs. 1,35,240/-, is
correct, proper and legal or not.

6. | find that the Appellant had availed and utilized Cenvat Credit of sugar
cess during the period from April, 2014 to June, 2017. The impugned order
denied the said Cenvat credit on the grounds that Cenvat credit of sugar cess is
not covered under specified duty/tax/cess, which can be availed as Cenvat
credit in terms of Rule 3(1) of CCR, 2004 and that cess on sugar was not covered
under Rule 3(4) and Rule 3(7b) of CCR, 2004, which provided manner in which
various duty/tax/cess could be utilised.

6.1 The Appellant has contended that the sugar cess, levied and collected for
the purpose of the Sugar Development Fund Act, 1982, is in the nature of a duty
of excise. Further, Section 3(4) of the Sugar Cess Act, 1982 makes it clear that
the provisions of the Central Excise Act and the Rules made thereunder including
those relating to refunds and exemptions from duty shall, so far as may be,
apply in relation to the levy and collection of the said duty of excise as they
apply in relation to the levy and collection of the duty of excise on sugar under

that Act. Therefore, appellant is entitled to the benefit of Cenvat Credit.
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f | find that eligibility of Cenvat credit availed on sugar cess is under
dispute. Hence, it is pertinent to examine the provisions of Rule 3 of the Cenvat
Credit Rules, 2004, which are reproduced as under:

(i) the duty of excise specified in the First Schedule to the Excise Tariff
Act, leviable under the Excise Act :

Provided that CENVAT credit of such duty of excise shall not be
allowed to be taken when paid on any goods -

(a) in respect of which the benefit of an exemption under Notification
No. 1/2011-C.E., dated the 1st March, 2011 is availed; or

(b) specified in serial numbers 67 and 128 in respect of which the
benefit of an exemption under Notification No. 12/2012-C.E., dated the
17th March, 2012 is availed:

(ii) the duty of excise specified in the Second Schedule to the Excise Tariff
Act. leviable under the Excise Act;

(ii1)  the additional duty of excise leviable under section 3 of the Additional
Duties of Excise (Textile and Textile Articles) Act, 1978 (40 of 1978);

(iv)  the additional duty of excise leviable under section 3 of the Additional
Duties of Excise (Goods of Special Importance) Act, 1957 (58 of 1957);

(v) the National Calamity Contingent duty leviable under section 136 of the
Finance Act, 2001 (14 of 2001);

(vi)  the Education Cess on excisable goods leviable under section 91 read
with section 93 of the Finance (No. 2) Act, 2004 (23 of 2004);

(via) the Secondary and Higher Education Cess on excisable goods leviable
under section 136 read with section 138 of the Finance Act, 2007 (22 of
2007);

(vii) the additional duty leviable under section 3 of the Customs Tariff Act,
equivalent to the duty of excise specified under clauses (i), (ii), (iii), (iv),
(v), (vi) and (via):

(viia) the additional duty leviable under sub-section (5) of section 3 of the
Customs Tariff Act :
Provided that a provider of output service shall not be eligible to take
credit of such additional duty;

(viii) the additional duty of excise leviable under section 157 of the Finance
Act, 2003 (32 of 2003);

(ix) the service tax leviable under section 66 of the Finance Act;

(ixa) the service tax leviable under section 66A of the Finance Act;

(ixb) the service tax leviable under section 66B of the Finance Act;

(x) the Education Cess on taxable services leviable under section 91 read
with section 95 of the Finance (No. 2) Act, 2004 (23 of 2004);

{xa) the Secondarv and Higher Education Cess on taxable services leviable
under section 136 read with section 140 of the Finance Act, 2007 (22 of
2007); and

(xi) the additional duty of excise leviable under section 85 of Finance Act,
2005 (18 of 2003),:
paid on -

(i) any input or capital goods received in the factory of manufacture of final
product or by the provider of output service on or after the 10th day of
September, 2004; and

(ii)  any input service received by the manufacturer of final product or by the
provider of output services on or after the 10th day of September, 2004,

including the said duties, or tax, or cess paid on any input or input
service, as the case may be, used in the manufacture of intermediate
7 soproducts, by a job-worker availing the benefit of exemption specified in
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(Department of Revenue), No. 214/86-Central Excise, dated the 25th
March, 1986, published in the Gazette of India vide number G.S.R.
547(E), dated the 25th March, 1986, and received by the manufacturer
for use in, or in relation to, the manufacture of final product, on or afier
the 10th day of September, 2004 :”

7.1 On plain reading of Rule 3 of CCR, 2004 supra, it is apparent that it did
not provide for Cenvat credit of every duty of Excise and cesses but only those
listed therein and this list does not include sugar cess levied under the Sugar
Cess Act, 1982. If the intention was to allow credit of all forms of duties of
excise and cesses, the Cenvat Credit Rules, 2004 would have been drafted
accordingly. Instead, it only listed some forms of duties of excise, additional
duties of customs and cesses on which credit will be admissible and sugar cess is
not one of them. Even though, Section 3(1) of the Sugar Cess Act, 1982 specified
that sugar cess is a duty of excise and that Section 3(4) ibid stipulated that the
provisions of the Central Excise Act, 1944 and Rules made thereunder shall apply
to levy of cess on sugar, the fact remains that Rule 3(1) of CCR, 2004 did not
specify cess on sugar for the purpose of availing Cenvat credit. | rely on the
decision of the Hon'ble Gujarat High Court rendered in the case of Sahakari
Khand Udyog Mandli Ltd. reported as 2011 (263) E.L.T. 34 (Guj.), wherein the
Hon’ble Court has held that,

“6.  Under Section 3(1) of the Cess Act, a provision is made for imposition of
cess and it is specifically provided that “There shall be levied and collected as a
cess”. Meaning thereby, the levy and collection is of a cess for the purposes of
the Sugar Development Fund Act, 1982, Thereafter, the provision goes on to
state, what should be the rate at which the cess is to be levied and for sake of
convenience, the same is described as duty of excise. In the event it was a
central excise duty, as contended, the rate would have been provided in the
Tariff Act and not in this provision.

7.  Similarly. when one reads sub-section (2) of Section 3 of the Cess Act, it
becomes clear that what is levied under sub-section (1) is in addition to the duty
of excise leviable on sugar under the Central Excise Act, 1944, or any other law
for the time being in force. Once again, pointing out to the Scheme which is
distinct from the provisions of the Central Excise Act read with the Tariff Act.
When one reads sub-section (4) of Section 3 of the Cess Act, it becomes clear
that for the purposes of levy and collection of the cess levied under sub-section
(1) of Section 3 of the Cess Act, the procedural provisions relatable to levy and
collection of the duty of excise. provisions relating to refund and exemption
from duty, etc., are made applicable by invoking principle of incorporation. In
other words, instead of bodily repeating the provisions of levy and collection of
cess by this provision, the provisions under the Central Excise Act and the
Rules thereunder have been incorporated and are to be read as part and parcel of
the Cess Act. By adopting this legislative procedure, the legislature has used a
well known legislative tool, but from the said exercise, it cannot be inferred or
stated that the sugar cess imposed under the provisions of the Cess Act assume
the characteristic of central excise duty so as to warrant calculation of education
cess on the amount of cess so collected.

ectjon 4 of the Cess Act is again an inherent indicator when it provides
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be credited to the Consolidated Fund of India. For the purposes of utilization of
the said fund, one has to consider provisions of Sugar Development Fund Act,
1982 simultaneously to ascertain as to whether the sugar cess is in fact and in
law only a cess or is a duty of central excise.

9.  Under the Sugar Development Fund Act, 1982, “fund’ means sugar
development fund formed under Section 3 of the said Act, Under sub-section (2)
of Section 3 of the Sugar Development Fund Act, 1982, it is provided that an
amount equivalent to the cess collected under the Cess Act, reduced by the cost
of collection, together with any moneys received by the Central Government for
the purposes of the Sugar Development Fund Act, shall, after due appropriation
made by parliament by law be credited to the sugar development fund. To put it
differently, amount which was collected by way of sugar cess under the Cess
Act is in the first instance, credited to the Consolidated Fund of India and
thereafier, by due appropriation made by the parliament by law credited to the
sugar development fund.

10. For the present, it is not necessary to consider other provisions of the
Sugar Development Fund Act, 1982 relating to application of the sugar
development fund etc. Suffice it to state that the Cess Act and the Sugar
Development Fund Act both have been brought on the statute book
simultaneously on the same day and operate as a consolidated scheme and the
provisions of both the Acts have to be read together. On such conjoint reading,
it is apparent that a plain reading by itself would indicate that the sugar cess
levied and collected cannot be equated with duty of central excise and therefore,
cannot be treated to be part and parcel of the amount on which education cess
has to be calculated. In the circumstances, there is no infirmity in the impugned
order of Tribunal to warrant interference.”

7.2 Although, the issue before the Hon’ble Court in above case was whether
Education Cess is payable on sugar cess or not but the Hon’ble Court has held
that sugar cess cannot be equated with duty of excise and, therefore, education
cess is not payable on sugar cess. | find that ratio of the above decision is

applicable to the facts of the present case to decide whether sugar cess can be
considered as duty of excise or not.

8. | also take note of the Board’s Circular No. 978/2/2014-CX, dated 7-1-
2014 issued from F.No. 262/2/2008- CX.8, wherein it has been clarified that,

*2. Representations have been received from trade and field formations
seeking clarification as to whether the Education Cess chargeable under Section
93(1) of the Finance (No. 2) Act, 2004 and the Secondary and Higher
Education Cess chargeable under Section 138(1) of the Finance Act, 2007
should be calculated taking into account the cesses which are collected by the
Department of Revenue but levied under an Act which is administered by
different departments such as Sugar cess levied under Sugar Cess Act, 1982,
Tea Cess levied under Tea Act, 1953 etc.

3. The matter has been examined. A cess levied under an Act which is not
administered by Ministry of Finance (Department of Revenue) but only
collected by Department of Revenue under the provisions of that Act cannot be
treated as a duty which is both levied and collected by the Department of
Revenue."”
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Now | examine various case laws relied upon by the Appellant as under:
(i) Shree Renuka Sugars Ltd. - 2014 (302) E.L.T. 33 (Kar.) :

In the said case, the appellant, a sugar manufacturer, imported
raw sugar and availed Cenvat credit of CVD equivalent to Cess levied and
paid under the Sugar Cess Act, 1982 and this levy was in addition to the
CVD levy equal to Central Excise duty. Proceedings were initiated on the
ground that the appellant was not entitled for the Cenvat credit for the
reason that the sugar cess is not one of the duties allowed for Cenvat
credit as per the Cenvat Credit Rules, 2004. In backdrop of above facts,
the Hon’ble High Court held that appellant was eligible to avail Cenvat
credit of CVD paid on sugar cess. However, facts of the present case are
not identical to above case. Further, when there are contradictory
decisions available on any issue, decision rendered by the jurisdictional
High Court will prevail over decision of other High Court as held by the
Larger Bench of Tribunal in the case of Madura Coats reported as 1996
(82) E.L.T. 512 (Tribunal). Accordingly, decision rendered by the Hon'ble
Guajrat High Court in the case of Sahakari Khand Udyog Mandli Ltd supra
shall prevail over relied upon case law.

(i)  M/s Shah Paper Mills Ltd. - 2009 (236) E.L.T. 122 (Tri. - Ahmd) and
M/s R.A. Shaikh Paper Mills Pvt. Ltd. - 2008 (228) E.L.T. 59 (Tri. - Ahmd):

In the said cases, it was held by the Hon’ble CESTAT, Ahmedabad
that paper cess was a duty of excise and hence, Education Cess was
chargeable on paper cess. | find that Hon’ble Gujarat High Court in the
case of Sahakari Khand Udyog Mandli Ltd. supra has held that sugar cess is
not a duty of excise and Education Cess is not payable on sugar cess.
Further, the Board vide Circular dated 7.1.2014 has clarified that a cess
levied under an Act which is not administered by Ministry of Finance
(Department of Revenue) but only collected by Department of Revenue
under the provisions of that Act cannot be treated as a duty of excise.

Hence, reliance placed on the said case laws is not sustainable.
(iii)) Ramco Cements Limited - 2018 (362) E.L.T. 841 (Tri. - Bang.):

In the said case, it was held by the Hon'ble CESTAT, Baﬁglcre that
Clean Energy Cess was paid as duty of excise and hence, appellant was
entitled to Cenvat Credit even if cess was not specifically mentioned
under Rule 3 of Cenvat Credit Rules, 2004. | find that Hon'ble CESTAT,
New Delhi in the case of ACC Ltd. reported as 2019 (31) G.5.T.L. 103 (Tri.
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purpose of funding the clean energy initiatives and was deposited into the
Consolidated Fund of India. It was further held that the impugned cess,
irrespective of its nomenclature, not at all the duty of Excise or tax but
was a fee and hence, Cenvat credit of Clean Energy Cess was not available
under Rule 3 of Cenvat Credit Rules, 2004. The Order in the case of M/s
ACC Ltd was passed by the Division Bench of the Hon’ble CESTAT, New
Delhi, which will prevail over Order passed by single member Bench of the
Hon'ble CESTAT, Banglore passed in the relied upon case of M/s Ramco
Cements Ltd. |, therefore, discard the reliance placed on the said case

law.

10.  In view of the above discussion and findings, | hold that the Appellant is
not eligible to avail Cenvat credit of sugar cess. |, therefore, uphold the
confirmation of demand of Rs. 1,35,240/-. Since demand is upheld, it is natural
consequence that confirmed demand is required to be paid along with interest.

|, therefore, uphold impugned order for recovery of interest.

11.  Regarding penalty imposed under Rule 15 of CCR, 2004, the Appellant has
contended that show cause notice is barred by the limitation and hence, liable
to be dismissed. In order to conclude that there was a mala-fide intention on
their part, it has to be proved that there was some positive act on their part.
Simply because they had not made any declaration before the department which

was statutorily required, it cannot be said that they had suppressed the facts.

11.1 | find that wrong availment of Cenvat credit on sugar cess was revealed
during audit of the records of the Appellant. Had there been no audit of
Appellant’s records, such wrong availment of Cenvat credit would have gone
unnoticed and hence, ingredients for invoking extended period under Rule 14 of
CCR, 2004 exist in the present case. Hence, | hold that the demand is not barred
by limitation. | rely on the order passed by the Hon'ble CESTAT, Chennai in the
case of Six Sigma Soft Solutions (P) Ltd. reported as 2018 (18) G.S.T.L. 448 (Tri. -
Chennai), wherein it has been held that,

“6.5 Ld. Advocate has been at pains to point out that there was no mala fide
intention on the part of the appellant. He has contended [that] they were under the
impression that the said activities would come within the scope of IT services,
hence not taxable. For this reason, Ld. Advocate has contended that extended period
of time would not be invocable. However, we find that the adjudicating authority
has addressed this aspect in para-10 of the impugned order, where it has been
brought to the fold that appellant had not at all disclosed the receipt of income in
respect of the activities done by them in respect of services provided by them in
their ST-3 returns.
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6.6 The facts came to light only when the department conducted scrutiny of the
annual reports. possibly during audit. In such circumstances, the department is fully
justified in invoking the extended period of limitation of five vears.”

(Emphasis supplied)

11.2 Since suppression of facts has been held to be applicable in this case,
penalty under Rule 15 of CCR, 2004 read with Section 11AC of the Act is
mandatory. The Hon’ble Apex Court in the case of Rajasthan Spinning & Weaving
Mills reported as 2009 (238) E.L.T. 3 (5.C.) has held that once -there are
ingredients for invoking extended period of limitation for demand of duty,
imposition of penalty under Section 11AC is mandatory. The ratio of the said
judgment applies to the facts of the present case. |, therefore, uphold penalty
of Rs. 1,35,240/- imposed under Rule 15 of CCR, 2004.

12.  In view of above, | uphold the impugned order and reject the appeal.

13.  Ff=EFaT g 2o i wE et #7 Feer suae e 1 Far S g |

13. The appeal filed by the Appellant is disposed off as[abnve.
|
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