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Appeat No: V2l53/RAJ/2021

::ORDER-lN-APPEAL::

M/s. Mehta Herbats Pvt. Ltd., Raj kot (hereinafter referred to as

"appetlant") has filed Appea[ No. Y2/53/RAJ/2021 against Order-in-Originat No.

6/DC/KG/2020-21 dated 10.2.2021 (hereinafter referred to as ..impugned

order") passed by the Deputy Commissioner, Central GST, Division-ll, Rajkot

(hereinafter referred to as "adjudicating authority").

2. The facts of the case, in brief, are that the appettant was engaged in the

manufacture of 'Ayurvedic medicines fatling under Chapter Sub-Heading No.

3004901 1 of the Central Excise Tariff Act, 1985 and was registered with Central

Excise Department having Registration No. AABCM4331JXM001 . During the course

of Audit of the records of the Appetlant undertaken by the Departmental

officers, it was observed that the Appettant had availed and utilized Cenvat

credit of 'sugar cess' during the period from Aprit, 2014 to June, 2017. lt was

observed that Cenvat credit of sugar cess is not covered under specified

duty/tax/cess, which can be avaited as Cenvat credit in terms of Rute 3(1) of the

Cenvat Credit Rutes, 2004 (hereinafter referred to as "CCR, 2004"). lt was

further observed that cess on sugar was not covered under Rute 3(4) and RuLe

3(7b) of CCR, 2004, which provided manner in which various duty/tax/cess coutd

be utilised. lt appeared to the Audit that the Appettant had wrong[y avaited and

utitized Cenvat credit of sugar cess amounting to Rs. 1,35,2401- during the

period from Apri[, 2014 to June, 2017.

2.1 Show Cause Notice No. Vl(a)/8-283/Circle-llAG'0J12017-18 dated

79.8.2019 was issued to the appetlant for recovery of wrongty availed Cenvat

credit amount of Rs. 1,35,240l- atong with interest under Rute 14(1)(ii) of the

CCR, 2004 read with Section 11A of the Central Excise Act, 1944 and proposing

imposition of penalty under Rute 15(2) of CCR, 2004 read with Section 11AC of

Central Excise Act, 1944.

7.7 The above Show Cause Notice was adjudicated vide the impugned order

which disattowed Cenvat Credit of Rs. 1,35,240l- and ordered for its recovery

atong with interest, under Rule 14 of CCR, 2004 read with Section'l 1A of the

Centra[ Excise Act, 1944 and imposed penatty of Rs. 1,35,240l- under Rule 15 of

CCR, 2004 read with Section 11AC of Central Excise Act, '1944.

3. Being aggrieved, the apoettant preferred the present appeal on the

foltowing grounds, inter alio, contending that,

The impugned order was passed on the basis of assumption and

z'r-)ll
\ -l
l:'1..t.

\.'|

A
,!

basis disregarding the legat provisions.
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AppeaL No: V2l53/RAJ/2021

(ii) The wordings used in Section 3 of Sugar Cess Act, 1982 makes it

clear that, atthough a cess is levied and cottected for the purpose of the

Sugar Devetopment Fund Act, 1982, it is in the nature of a duty of excise.

The duty of excise levied under sub Section (1) shatt be in addition to the

duty of excise leviable on sugar under the Central Excise Act or any other

taw for the time being in force as is clear from sub'Section (2). The way

sub-Section (2) is worded makes it clear that what is levied and cottected

as a cess under sub Section (1) of Section 3 'is characterized as a "duty of

excise" levied under the Central Excise Act, 1944. Furlher, sub'Section (4)

makes it ctear that the provisions of the Centrat Excise Act and the Rutes

made there under inctuding those retating to refunds and exemptions

from duty sha[[, so far as may be, appty in retation to the levy and

coltection of the said duty of excise as they appty in relation to the levy

and cottection of the duty of excise on sugar under that Act. Therefore,

appettant is entitled to the benefit of Cenvat Credit.

(iii) lt is settted proposition of [aw that when the provisions of the

Central Excise Act, 1944 and rules made thereunder are made applicabte

to the Sugar Cess Act in terms of Section 3(4) of the Sugar Cess Act, then

it goes without saying that the provisions of Cenvat Credit Rutes, 2004

would atso be appticabte and relied upon judgement of the Hon'bte

Karnataka High Court in the case of Shree Renuka Sugars Ltd - 2014 (302)

ELT. 33 (KAR).

(iv) That the show cause notice is barred by the limitation and hence,

liabte to be dismissed. When there are two different interpretations

possibte and simply because they had interpreted a provision beneficia[ to

him, it cannot be said that there is mala fide on their part and retied

upon case law of Lanxess ABS Ltd. - 2011 (22) 5.T.R. 587 (Tri. - Ahmd.)

(v) lt is also a settled preposition of law that when a statutory

periodical return is filed and that a[ the required columns of the said

return are fitted-up in accordance with [aw, if format of return do not

provide for giving information regarding what sort of credit is avail.ed,

appeltant is not supposed to separatety make such declaration. Therefore,

not doing so woutd not mean that he has suppressed facts. The fact that

statutory periodicat returns are fited regularty, that by itsetf woutd mean

that there is no fraud, mata-fide, wi[tful intend to evade payment of duty

(lndia) Pvt.
sil"J"ft

,g

d
,N

ith regard to above, CESTAT Ahmedabad in Parekh Ptast
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Appeat No: VZ / 53 / RAJ / ?-021

Ltd. - 2012 (25) S.T.R. 46 (Tri-Ahmd). Further, in cases invotving

interpretation of provision of statute, it cannot be conc[uded that an

interpretation was made with mala-fide intention. Likewise, there are

number of decisions/ judgements which would say that in order to

conctude that there was a mata-fide intention on part of an appeltant, it

is a must to find out that there was some positive act on part of the

appettant. Meaning thereby, simpty because appetlant has not made any

dectaration before the department which statutority he is not supposed to

make, in that case, it cannot be said that the appettant has suppressed

facts.

4, Personal hearing in the matter was conducted in virtual mode through

video conferencing on 17.17.2021 . Shri Devashish K. Trivedi, Advocate, appeared

on behatf of the Appettant. He reiterated the submissions made in appeat

memorandu m.

5. I have carefulty gone through the facts of the case, the impugned order,

and written as we[[ as oral submission of the Appettant. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating

authority disaltowing Cenvat Credit of Sugar Cess amounting to Rs. 1,35,2401-, is

correct, proper and [ega[ or not.

6. I find that the Appettant had avaited and utilized Cenvat Credit of sugar

cess during the period from Aprit, 2014 lo June, 2017. The impugned order

denied the said Cenvat credit on the grounds that Cenvat credit of sugar cess is

not covered under specified duty/tax/cess, which can be availed as Cenvat

credit in terms of Rute 3(1) of CCR, 2004 and that cess on sugar was not covered

under Rute 3(4) and Rute 3(7b) of CCR, 2004, which provided manner in which

various duty/tax/cess coutd be utilised.

6.1 The Appettant has contended that the sugar cess, levied and cottected for

the purpose of the Sugar Devetopment Fund Act, 1982, is in the nature of a duty

of excise. Further, Section 3(4) of the Sugar Cess Act, '1982 makes it ctear that

the provisions of the Central Excise Act and the Rules made thereunder inctuding

those relating to refunds and exemptions from duty sha[[, so far as may be,

appty in relation to the levy and cotlection of the said duty of excise as they

appty in retation to the levy and coltection of the duty of excise on sugar under

that Act. Therefore, appellant is entitted to the benefit of Cenvat Credit.

I :
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7. I find that etigibitity of Cenvat credit availed on sugar cess is under

dispute. Hence, it is pertinent to examine the provisions of Rute 3 of the Cenvat

Credit Rutes, 2004, which are reproduced as under:

(i) the duty of excise specifred in the First Schedule to the Excise Tariff
' Act, Ieviable under the Excise Act :

Provided that CENVAT credit of such duty of excise shall not be

allowed to be taken when paid on any goods -

(a) in respect of which the benefit ofan exemption under Notification

No. 1/20i l-C.E., dated the 1st March,2011 is availed; or

(b) specified in serial numbers 67 and 128 in respect of which the

benefit of an exemption under Notification No. 1212012-C.8., dated the

17th March,20l2 is availed;

(ii)

(iiD

(iv)

(")

(vi)

(via)

(vii)

(viia)

(viii)

(ix)
(ixa)

(ixb)
(x)

(xa)

(xi)

(i)

the duty ofexcise specified in the Second Schedule to the Excise Tariff
Act, leviable under the Excise Act;
the additional duty of excise leviable under section 3 of the Additional
Duties ofExcise (Textile and Textile Articles) Act, 1978 (40 of 1978);

the additional duty of excise leviable under section 3 of the Additional
Duties of Excise (Goods of Special Importance) Act, 1957 (58 of 1957);

the National Calamity Contingent duty leviable under section 136 ofthe
Finance Act, 2001 (14 of2001);
the Education Cess on excisable goods leviable under section 91 read

with section 93 ofthe Finance (No. 2) Act,2004 (23 of 2004);

the Secondary and Higher Education Cess on excisable goods leviable
under section 136 read with section 138 of the Finance Act, 2007 (22 of
2007);

the additional duty leviable under section 3 of the Customs Tariff Act,

equivalent to the duty ofexcise specified under clauses (i), (ii), (iii), (iv),
(v), (vi) and (via):

the additional duty leviable under sub-section (5) of section 3 of the

Customs Tariff Act :

Provided that a provider of output service shall not be eligible to take

credit of such additional duty;

the additional duty of excise leviable under section 157 of the Finance

Act, 2003 (32 of2003);
the service tax leviable under section 66 of the Finance Act;
the service tax leviable under section 66.4 ofthe Finance Act;
the service tax leviable under section 668 ofthe Finance Act;
the Education Cess on taxable services ieviable under section 91 read

with section 95 of the Finance Q.{o. 2) Act,2004 (23 of 2004);

the Secondary and Higher Education Cess on taxable services leviable

under section 136 read with section 140 of the Finance Act, 2007 (22 of
2007); and

the additional duty of excise leviable under section 85 of Finance Act,

2005 (18 of2005),:
paid on -

any input or capital goods received in the factory of manufacture of final
product or by the provider of output service on or after the 10th day of
September, 2004; and

any input service received by the manulacturer olfinal product or by the

provider of output services on or after the 1Oth day of September, 2004,

including the said duties, or tax, or cess paid on any input or input

service, as the case may be, used in the manufacture of intermediate

ducts, by a job-worker availing the benefit of exemption specified in
notification of the Government of India in the Ministry of Finance

E
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(Department of Revenue), No. 214l86-Centra[ Excise, dated the 25th
March, 1986, published in the Gazette of India vide number G.S.R.
547(E), dated the 25th March, 1986, and received by the manufacturer
for use in, or in relation to, the manufacture of final product, on or after
the 1Oth day of September, 2004 :"

7.1 On ptain reading of Rute 3 of CCR, 2004 supra, it is apparent that it did

not provide for Cenvat credit of every duty of Excise and cesses but onty those

listed therein and this list does not inctude sugar cess levied under'the Sugar

Cess Act, 1982. lf the intention was to atlow credit of a([ forms of duties of

excise and cesses, the Cenvat Credit Rutes, 2004 woutd have been drafted

accordingty. lnstead, it onty listed some forms of duties of excise, additionat

duties of customs and cesses on which credit witl be admissibte and sugar cess is

not one of them. Even though, Section 3(1) of the Sugar Cess Act, 1982 specified

that sugar cess is a duty of excise and that Section 3(4) ibid stipulated that the

provisions of the Central Excise Act, 1944 and Rutes made thereunder shatt appty

to levy of cess on sugar, the fact remains that Rute 3(1) of CCR, 2004 did not

specify cess on sugar for the purpose of avaiting Cenvat credit. I rely on the

decision of the Hon'bte Gujarat High Court rendered in the case of Sahakari

Khand Udyog Mandti Ltd. reported as 201'1 (263) E.L.T. 34 (Guj.), wherein the

Hon'bte Court has held that,

*6. Under Section 3(1) of the Cess Act, a provision is made for imposition of
cess and it is specifically provided that "There shail be levied and collected as a

cess". Meaning thereby, the levy and collection is of a cess for the purposes of
the Sugar Development Fund Act, 1982. Thereafter, the provision goes on to

state, what should be the rate at which the cess is to be levied and for sake of
convenience, the same is described as duty of excise. ln the event it was a

central excise duty, as contended, the rate would have been provided in the

Tariff Act and not in this provision.

7. Similarly, when one reads sub-section (2) of Section 3 of the Cess Act, it
becomes clear that what is levied under sub-section (1) is in addition to the duty

ofexcise leviable on sugar under the Central Excise Act, 1944, or any other 1aw

for the time being in force. Once again, pointing out to the Scheme which is

distinct from the provisions of the Central Excise Act read with the Tariff Act.

When one reads sub-section (4) of Section 3 of the Cess Act, it becomes clear

that for the purposes of levy and collection ofthe cess levied under sub-section

(1) of Section 3 ofthe Cess Act, the procedural provisions relatable to lery and

collection of the duty of excise, provisions relating to refund and exemption

from duty, etc., are made applicable by invoking principle of incorporation. ln
other words, instead ofbodily repeating the provisions of levy and collection of
cess by this provision, the provisions under the Central Excise Act and the

Rules thereunder have been incorporated and are to be read as part and parcel of
the Cess Act. By adopting this legislative procedure, the legislature has used a

well known legislative tool, but from the said exercise, it cannot be inferred or

stated that the sugar cess imposed under the provisions ofthe Cess Act assume

the characteristic of central excise duty so as to warrant calculation of education

cess on the amount of cess so collected.

tl on 4 of the Cess Act is again an inherent indicator when it provides

s ofthe duty of excise levied under Section 3 (sugar cess) shall

t .l
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be credited to the Consolidated Fund of India. For the purposes of utilization of
the said fund, one has to consider provisions of Sugar Development Fund Act,

1982 simultaneously to ascertain as to whether the sugar cess is in fact and in
law only a cess or is a duty of central excise.

9. Under the Sugar Development Fund Act, 1982, 'fund' means sugar

development firnd formed under Section 3 ofthe said Act, Under sub-section (2)

of Section 3 of the Sugar Development Fund Act, 1982, it is provided that an

amount equivalent to the cess collected under the Cess Act, reduced by the cost

of collection, together with any moneys received by the Central Govemment for
the purposes of the Sugar Development Fund Act, shall, after due appropriation

made by parliament by law be credited to the sugar deveiopment fund. To put it
differently, amount which was collected by way of sugar cess under the Cess

Act is in the first instance, credited to the Consolidated Fund of India and

thereafter, by due appropriation made by the parliament by law credited to the

sugar development firnd.

10. For the present, it is not necessary to consider other provisions of the

Sugar Development Fund Acl, 1982 relating to application of the sugar

development fund etc. Suffice it to state that the Cess Act and the Sugar

Development Fund Act both have been brought on the statute book
simultaneously on the same day and operate as a consolidated scheme and the

provisions of both the Acts have to be read together. On such conjoint reading,

it is apparent that a plain reading by itself would indicate that the sugar cess

levied and collected cannot be equated with duty of central excise and therefore,

cannot be treated to be pafi and parcel of the arnount on which education cess

has to be calculated. ln the circumstances, there is no infirmity in the impugned

order ofTribunal to warrant interference."

7,2 Atthough, the issue before the Hon'bte Court in above case was whether

Education Cess is payabte on sugar cess or not but the Hon'ble Court has hetd

that sugar cess cannot be equated with duty of excise and, therefore, education

cess is not payable on sugar cess. I find that ratio of the above decision is

appticabte to the facts of the present case to decide whether sugar cess can be

considered as duty of excise or not.

8. I atso take note of the Board's Circutar No. 978/2/2014-CX, dated 7-1-

2014 issued from F.No. 262/2/2008- CX.8, wherein it has been ctarified that,

"2. Representations have been received from trade and field formations
seeking clarification as to whether the Education Cess chargeable under Section

93(1) of the Finance O{o. 2) Act, 2004 and the Secondary and Higher
Education Cess chargeable under Section 138(1) of the Finance Act,2007
should be calculated taking into account the cesses which are collected by the

Department of Revenue but levied under an Act which is administered by

different deparlments such as Sugar cess levied under Sugar Cess Act, 1982,

Tea Cess levied under Tea Act. 1953 etc.

3. The matter has been examined. A cess levied under an Act which is not

administered by Ministry of Finance (Depa(ment of Revenue) but only

collected by Department of Revenue under the provisions ofthat Act cannot be

treated as a duty which is both levied and collected by the Department of
Revenue."
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Now I examine various case laws retied upon by the Appettant as under:

(i) Shree Renuka Sugars Ltd. - 2014 (3021 E.L.T. 33 (Kar.) :

ln the said case, the appeltant, a sugar manufacturer, imported

raw sugar and availed Cenvat credit of CVD equivalent to Cess levied and

paid under the Sugar Cess Act, 1982 and this [evy was in addition to the

CVD [evy equal to Centra[ Excise duty. Proceedings were initiated on the

ground that the appeltant was not entitted for the Cenvat credit for the

reason that the sugar cess is not one of the duties attowed for Cenvat

credit as per the Cenvat Credit Rules, 2004. ln backdrop of above facts,

the Hon'ble High Court hetd that appettant was eligibte to avait Cenvat

credit of CVD paid on sugar cess. However, facts of the present case are

not identical to above case. Further, when there are contradictory

decisions avaitabte on any issue, decision rendered by the jurisdictional

High Court witl prevail over decision of other High Court as held by the

Larger Bench of Tribunal in the case of Madura Coats reported as 1996

(82) E.L.T. 512 (Tribunat). Accordingty, decision rendered by the Hon'bte

Guajrat High Court in the case of Sahakari Khand Udyog Mandti Ltd supra

shat[ prevail over retied upon case [aw.

(ii) M/s Shah Paper Mitls Ltd. - 2009 (236) E.L.T. 127 (Tri. - Ahmd) and

M/s R.A. Shaikh Paper MiLts Pvt. Ltd. - 2008 (228) E.L.T. 59 (Tri. - Ahmd):

ln the said cases, it was hetd by the Hon'bte CESTAT, Ahmedabad

that paper cess was a duty of excise and hence, Education Cess was

chargeabte on paper cess. I find that Hon'bte Gujarat High Court in the

case of Sahakari Khand Udyog Mandti ltd. supra has hetd that sugar cess is

not a duty of excise and Education Cess is not payabte on sugar cess"

Further, the Board vide Circutar dated 7.1.2014 has ctarified that a cess

tevied under an Act which is not administered by Ministry of Finance

(Department of Revenue) but onty cotlected by Department of Revenue

under the provisions of that Act cannot be treated as a duty of excise.

Hence, reliance ptaced on the said case laws is not sustainable.

(iii) Ramco Cements Limited - 2018 (362) E.L.T. 841 (Tri. - Bang.):

ln the said case, it was hetd by the Hon'bte CESTAT, Banglore that

Ctean Energy Cess was paid as duty of excise and hence, appellant was

entitled to Cenvat Credit even if cess was not specificatty mentioned

under Rute 3 of Cenvat Credit Rules, 2004. I find that Hon'bte CESTAT,

New Delhi in the case ofACC Ltd. reported as 2019 (31)G.S.T.L. 103 (Tri.

hetd that Clean Energy Cess was levied on coal for specific

I
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purpose of funding the ctean energy initiatives and was deposited into the

Consotidated Fund of lndia. lt was further hetd that the impugned cess,

'irrespective of its nomenclature, not at atl the duty of Excise or tax but

was a fee and hence, Cenvat credit of Ctean Energy Cess was not availabte

under Rute 3 of Cenvat Credit Rutes, 2004. The Order in the case of M/s

ACC Ltd was passed by the Division Bench of the Hon'ble CESTAT, New

Delhi, which wilt prevai[ over Order passed by single member Bench of the

Hon'bte CESTAT, Bangtore passed in the relied upon case of M/s Ramco

Cements Ltd. l, therefore, discard the retiance ptaced on the said case

Iaw.

10. ln view of the above discussion and findings, I hotd that the Appellant is

not eligibte to avai[ Cenvat credit of sugar cess. l, therefore, uphotd the

confirmation of demand of Rs. 1,35,240l-, Since demand is uphetd, it is natural

consequence that confirmed demand is required to be paid atong with interest.

l, th'erefore, uphotd impugned order for recovery of interest.

11. Regarding penalty imposed under Rute 15 of CCR, 2004, the Appeltant has

contended that show cause notice is barred by the [imitation and hence, liable

to be dismissed. ln order to conctude that there was a mata-fide intention on

their part; it has to be proved that there was some positive act on their part.

Simpty because they had not made any declaration before the department which

was statutorily required, it cannot be said that they had suppressed the facts.

11 .1 I find that wrong avaitment of Cenvat credit on sugar cess was revealed

during audit of the records of the Appettant. Had there been no audit of

Appettant's records, such wrong avaitment of Cenvat credit would have gone

unnoticed and hence, ingredients for invoking extended period under Rute 14 of

CCR; 2004 exist in the present case. Hence, I hotd that the demand is not barred

by limitation. I rety on the order passed by the Hon'ble CESTAT, Chennai in the

case of Six Sigma Soft Sotutions (P) Ltd. reported as 2018 (18) G.S.T.L. 448 (Tri. -

Chennai), wherein it has been held that,

"6.5 Ld. Advocate has been at pains to point out that there was no mala fide
intention on the part of the appellant. He has contended [that] they were under the

impression that the said activities would come within the scope of IT services,

hence not taxable. For this reason, Ld. Advocate has contended that extended period

of time would not be invocable. However, we find that the adjudicating authority

has addressed this aspect in para-l0 of the impugned order, where it has been

brought to the lbld that appellant had not at all disclosed the receipt of income in
respect of the activities done by them in respect of services provided by them in
their ST-3 retums.
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(Emphasis supptied)

11.2 Since suppression of facts has been hetd to be appticabte in this case,

penalty under Rute 15 of CCR,2004 read with Section 11AC of the Act is

mandatory. The Hon'ble Apex Court in the case of Rajasthan Spinning & Weaving

Mitts reported as 2009 (238) E.L.f. 3 (5.C.) has hetd that once.there are

ingredients for invoking extended period of limitation for demand of duty,

imposition of penatty under Section 11AC is mandatory. The ratio of the said

judgment applies to the facts of the present case. l, therefore, uphotd penatty

of Rs. 1,35,240l- imposed under Ru[e 15 of CCR, 2004.

12. ln view of above, I uphotd the impugned order and reject the appeal.

13.

13.

ffi arr rS ff rrt qfi-m al frq-cRr sq-fi-s 6ftfi fr ft'qr wrilr { 1

The appeat fited by the Appettant is disposed off as,above.
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6.6 The facts came to lisht only when the department conducted scrutinv of the
annual reports. possiblv dr.uine audit. In such circumstances, the deoartment is fully
iustified in invoking the extended period of limitation offive vears."
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