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erQ-( qacr frqr(Oraer-ln-Appeal No.):

RAJ-EXCUS-000-APP-052't o 054-2021

:fl?er 6T ft;ri6l
Dale of Order: 17.12.2021 20.t2.2021

ffiqr S;qn, Bngs (3Tftiq), nq$te dm crft{ /
Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkot.

3{rt onX6/ trg-m qrf,s/ scrgs/ 16rl-{ qrg-s, iffiq sccrd Tfr/ t-{rdr/Tq qdt{rfi,Ttr+t / qr€-fir / 'rifrurcl arrr

vrrft&'a arft na wfu t gfua: 7

Arising out ofabove mentioned 0lO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / CsT, Rajkot

/ lamnagar / Candhidham :

3{ffi&Yffi s,r {rq q?i rfl /Name & Address of theAppellant&Respondent :-

M/s. Rohit Machine Tools (2/3 Lati Plot Corner,), Lad Plot Main Road, Morbi, Gujarat-363641, .

fi n+rr{ix{r. n qft, qid qft ffi{fud ;F1+ i 'rrq-+ vrfu-+rrl f rrid6.rq :r rqer 3itr'q erur, 6, r-dr.fl *r/ 
'

Ary person aggrieved by *ris Order-in-Appeal fiay file an appeal to the appropnare authority rn tle folloMng
way,

dtrt {16.6,4tc ircflia rFF (r4 sEIf. qfitlq glqftrF(lr_6 crd qYr{, 6aFr TqrE {.si rtdtffq,l944 +l rrr(I 358 4 x;fl?r
G Rir qfuftry, r 99a ft um eo * 3ir.f-d fu?fun qr6 ff m rrff i r/

Appeal to Cusloms, Excise & Sen'rce Tax Appetlate Tribunal under Section 35B of CEA. 1944 / Under Sectjon 86
offhe Finance Act, 1994 an appesl ties to:-' '

arft+rsr EEqi6{ * EEftrd srff qrr+ fiqr qI"6, in*q B?crfi eJrF G t{r+-{ atff-frq qrfifu-fi{ur ft Bq}s +6, +E <t{ a z,
m'*" 5tu, rt ft-d. +] ff crff qQc rl

The specral bench of Customs. Excise & Servlce Tax ApDellate Tribunal of west Block No. 2, R.K. Puram, Ncw
Delhi"IJr all matters relatng to alassilicetjon and valuatibir.

I'r+{ s'Bd t(a) it rrm rrlT 3Tfft 6 rqr{r it'y cS 3{fr ffqT ctq,+frq Ticr{ 9Jq G;r+rrr 3TffiTq r[r[ri}{''rr tFdzlff
,rfbq ++q frffii.:fftq a-q, aqcr{r lr{r nqrct r*rer+rq rz..{t+}ffqr+qrBq t/

To l}re West renonal ben.h of Customs, Excise & Servrce Tex Appellate Tribunal {CESTAT) al, 2'r Floor,
Bhaum€li Bhawdn, Asarwa Ahmedabad-38oo i 6in case ofappeals othef than as ment-ronid in paJa- l(a) above

(iii) 3Tfi-ffq

qrfr"n-G+drtq/
Date of issue:

TI

(A)

{n)

(B)

*

1/

The aDDeal to the ADDelIaLe Tribunal shall be fded,.n ouadruollcate in form EA-J / as Drescribed undcr Rule 6 of
Centrhl Excise lAddeell Rules. 200I and shall bE acco'mDanred aeainst one which at least should tre
accomoenred bt'' a' fee of Rs. 1.000/- Rs.5000/ . -Rs.10.000/ where arnount o[
du rvddmand / inteiest / Denaltv / refund is uDto 5 Lac..'5 Lac lo 50 Lac and above 50'Lac resDectively rn the form
of clossed bAnl< draJ( in fav6lr ot Assl. Reastrar of branch of ary no@inated public sector banli of the Dlace
where the bench of anv nominated oublic sEctor bank of the Dlace where the behch of lhe Tnbunal rs srtuated
Applicadon made for giant of slay shall be accompanied by a fee of Rs. 500/-

srffiq;rr:@-nqr t qc.eT qfi-{, Q-{q@ff{c,1994ff 'rr(r 06U) + 3ia,1-4 f4rq Eq'I{ltr, Leea, +-ft{c a(l) + G( ?u&r
lrtr;t S T -5 q qra ct.r4l f +t 7r F*_rtt rr{ TF*' FFr l-is xreqr + l.r6.a iiqfc fi rFlt FI g€i$l clil qTq C €ilq 6t f_lTq q (rfi cft
yqrFm +ft ?Gq) 3lr F+t i +'c * Fq (.+ cft + qrE, s6r i-{F{ fi qtq ,qrc fi fr'rl -3lrt arrmr rqr-qciTr,rqq'5 l'q qr l-4
dc.s qrq qq qr 50 Trq rqq iFF 3[T{r 50 arq s'rq 4 3lftr{ e dI Fcar 1,000/- 59.q, 5,000/- Eqq qxmr 10,000/-- ''r4 rrErfu aql qr-5 fr cft +iqq +tr hstfo< ir.q rr sl'rdt< d-dfird *'ffiq 'qrqiffiq fi in'er ]'wrr+ rfrsn 6 arq t ffi 'ftqr{Fffi &{ t +fi dra ?rt ffi4 +r sFTz ErrrB{r .;rr+r TG( r-d;iitr1 qrw +r qrrflr , +d t Tq ,Irer_t +fl qrGI T{
{df?r4 3rfl+q arq'ff}Err fr crFqr F{a ? r rqrr{ 3ra,r (+ xf+') + ftn rl+fi-T, + irq 500/- Eq\ 6I frutF-a ,f-6 Trn *,-
d-q I
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(i) E-d rf*E-lrc.lgga fi ur|- go ff 3q.tr.r3h e) \z (z|t + 3n ia E$ fr r* 3r+8, n{.6., ft{!r{r+r, 1994, } RIE 9(2) \rq
912A) + irfi huiFs yq{ S.T.-7 il ff Er +nft qd sqt nq vq+, o-*q rste rfq $T{r 3r{-tr (31-qtm). tetc f{re lfq arrr
,rild 3neri # sfir{ri iErq {r aT{d + rr+ cR TrrF]-d iri qrEO Jitr w5* glrr aglq.6 qrqi6 3r{{I rqrf6, fr*tq lirr< eF6/

irar+r sir irtrrq =flqrftr{rtr +r al# q.i {+ fl frtrr:a ar- *q S-cfd * qpT t TTtr'a-q fr.h I /-
The eboeal under sub se( tron (2) and l2Al ot *r e s€ctron 8b the Finance AcI I 994 , shall be nled in For ST.7 as

"'escirtea 
under Rule 9 I2l 8n 9l2A\ ol i}le Serv:ce Tax Rules, 1994 and shall be accompanjed bv a copy oforder

5i aa;;;ai;;;r Centrd Excrsi oi Commissroner, Cenlral Excise (Appeals) (one of *hjch shirl be a cerufied
coDv) and coDv of the order Dassed by the Commissioneraulhonzing the Assistart Cornmissioner or DePuty
Crjihissioneiof Central Excise/ Service Tax to 61e the appeal beforeihe Appellate Tribunal.
diEr er-* antin r.rrc ar6 r.d'#T 3rffirq 9ri+6{q ri&iz) + qlt 3TqH + qrEi { tr*q TeII( er=F sltt}tt{c 1944 +t rr.r
rsr'** :i*ii + # ffiq irtuFffc lse4 ff qTr-T 83 + ,r,ia t+rrr sir fi qr.r fr m *. rq oflt,r 6 Yfr strrq rrff+rot i-qfr 

r.a qqq r.cra rr€/i?r 6{ qin }, l0 qfarrd ( 100/o). Tq qin rri cc'tTr ffifi t. qI qqiqr, T{ hrq Eclir Ezlftt t, ar
q.r.rr+ fuqr tnr qcrt ft;q urr 6 limir fir ft l.ri sr+ 3ilitsa <q 'rlt rs s+g 

"cq 
i 3rft-.F q t

:n-<.z rq'e sJs_qa +{rr. + *r{a 'qi"r F6\ rrq ,ffr" n Fis crlft-f, t
Iil aro I t gt + 3l tFl 'fii'ir H*e qrt # dt .rg rFrfi rrlsl
r'iir ir+irc aqr i;lTq-rT{t t F+qq 6 + ,rfi{T ?q 164

lscr+ Tfl fh c-s qrr fi yFTuFT f++q (4. 2) ,itF{q 2014 + 3,r.q + rd i+-{r xtrTq ylnrrr& + qret E?rrrdrr
r.r.n rfi p=i rr{rq +T TFr rdr ;trf

For an aDDea.l ro b; filed before'lhe CESTAT, Llnder Secuon 35F of the Cenual Excise Act, 1944 which rs also
made aob[cab]e to Sewlce Tax under Secuon 83 ofthe Fmance Acl, 1994, ai appeal against this order shall Le

before fie Tribunal on Davrnent of l0qo ol d1e duw demanded where duty or dury ard penalty are in dispute, or
penaltv. where penalty'aIone is in dlspule. provraled lhe amount oI pre:deposit payaltle would be subject to a
ieitinp'or Ps t o' Crore-s" Under Cential Excise and Serylce Tax, "Duty Demanded" shall include :

{i) amount determrned under Sectjon l1 D;
(ii) amount oferroneous Cenvat Credil Laken;
liiil amount Davable under Rule 6 of the Cenvat Cledit Rules

- nroviheh furrher *rar rhd orovrsions oI thrs Sectron shall not aoolv ro l}le stav aDDlication and appeals
pendrni before any appellale autlionty pnor to t}le commencement of t-fii FLnance (No:2) Att,20l4.
qr(( Tcrr( +T{tlrvT cr+{a :

Revlslon aDD-licatlon toGovernme[t of hdia:
ei-ar'iiih-{ddlriffiffifu;-ffi t, }?E-!rrre c5q frfrrr, t^oro 

^q1 
u-,1 356s h-n+ry14o^* :iTta.trfl-qF-q.

!!-?4 rT6r,!-f{ttrq ri{n 16'3, lrln ETI{q, ,rrq 1"lqrrr. ,rd- qlit-q, trfad flq f{i, {fl? qFl, TR fA-m-110001,6I EFqr

aT{T qTre(r /
A revrsioi 'aopLcat-ion lles to the Under Secretarv, to the Govemment of India, Revision AppLcauon Uni(,
Mrnrstrv of F"fralce. Deoaflment of Revenue. 4th f'loor. Jeevan DeeD Buildms. Peruament Str'e'et, New Delhl
I 1000 f, undeJ Sectior-r-15EE_of the CEA t944 Ln respecf of the follor.ling case, "governed by first proviso to sub-
section ll) of Section-358 ibid:

qrd qrd 4 i4_m 16{14 * qrFE i qfl rre'r4 ffil rra # ffir qi'rrreE ir TcR rrg + qrcrrr< q arrrq qr r6_qr 3r{ 6raqr{ qI rF.
El4t q6 fl-grr Td f (ni fsrr rr{.cFd<+ ?tre. rr Qrfr rier' ,E t ur isrrT qrq q xdqrgr + +fi, ftft arrsri ut Rdr
rlgr. rrd q rr s +Eqrn 6 qrT ql/
In case of anv lo'ss of goods, wtiere rhe loss occurs m t ansrt from a faqtory lo a warehouse or to another faclory
or from one'warehou5e Lo anoUrer dufl.ng dle course of processing of Ut goods in a warehouse or in storaB-e
whether in a factory or in a warehouse

r1r,a * 4r*r ffi r1E rr &". d fua -+, r* qr i. ftffd.:- t rr+ e"i srq tl' rP rt ffiq r.qrd sfg h gz 1fti4 * clri i.
:it wrq t Er-rr ffi''re qr +{ fr M? ff,rfi i | / '
In case of rebate of dutv of exclse on soods exDorted to anv countrv or temtorv outside India of on excrsable
matenal used in the mahufacture of t})E goods \ihich are exljorted to-any countrv or territory outside tndi€.

rrQ r;q? 9r;6 q qlrrri ftq Fqr rraa * qrd-{. +crq ql rarr +1 qrd fu" ft.fi rr{r ir I
In case ofgoodstxported outside lndla eiport to Nepd or Bhutan, wrthouLpayment o[dLlty.

ti"ila:'qr< o rqre+ q'a *-rtIrdr+ * fiq i q& ir-fu gq 3rfEt-{q trr fi} frit-{ yrE$Fi + ficrafirr{ts+.ttrTE,r
a1 xn-+ 1afrn * rrr f+- 3,Qf+{q (a.2)',1996 ff ?rrrr loc + drrr ?ur fi rr{ arFq 3r,Er qqrcr?ft tr, rr # },nFra F.q
rtg tsrl
Credit of any duty allowed to be utrhzed towajds Dalment of exclse duw on frna.l Droducts under the orovlsions
of this Act o"r tie"Rules made there under sLlch oidtr rs passed bv thetommlssibner (Appeals) on oi aJter, the
date appointed under Sec. l09of the Finance tNo.2) Act,1998. -

r1-rd qr-{.{ fi + yftqr *q eprr e,t,s1r, iiT fi.;i-dr( .:;qfa.i ,f;6 (sQ-offir,2oo1 , h ft{c 9 * rri{d Qfffr t, rcjtr4al6 (qqET +' 3 qI; fi 3r rd 6t qrfi qrr*r r 
-rF iii xFrfiI s {EI cq 3{rael s 3rtrd 3naal tt El v1dtrI sdq +t qril qrl-*Iri rrlr

OFffr r,'rrq,l--+ if!rG-{c, r944 ff !r-- js EE } T{< fttrtfi-r {-{ fr rrErqrft } qreq + +. rr TR.6 ff eft f"ff# Trff
slrfor /
The above apptication sha-.ll be made m duglicate in Form No. EA-8 as sDecijied under Rule. 9 of CenlJa.l Excise
(Appeals) Rtfes, 200I wlrhm 3 months liom *re date on whrch the drder sousht to be aDDesled asainst is
communlcated and shall be accompanied by two copies each of the OIO and Orde_r-ln-ADDeal.'lt should also be
accompanied bv a copy of TR-6 Ctia.llan evr'denclng'pav'rnent of prescnbed fee as prescribed under Sectron 35-
EE of CEA, 1944, unddr Maior Head of Account. " ' '

rrtttrvrurtfi + srq ffifuf, fruiR.a cr6 fi 'r<r-q'ii 6t rrf,t qrfrc 
r

fi iqq.6c \r{ T_iE Fcq {r rfrt 6q 4-+r Fqt 200/. 6'r t?r{l{ Bqr rrq qtr {i? dEtr -6c gfi qrq tct i iqrfl d ?iI x.qn
I OOO - ,/ 6r TqdT{ fr'4r B-rq r

The revrsroi appLcalion sha-ll be accompafled by a fee of Rs. 200/- where the amount mvolved m Ruoees One
Lac or less and Rs. 1000/- where the arirount m,iolved is more thah Rupees One L€c.

*Xgrfl qry4,tgJE"{a{r mry611ftq ey+ 1r gqr<" rl,ia d,r i R'qr rr+r^rrfttr {q.dy 1 Fra Eq- *l r'la.r qat 6lrt q a=r4 6 rrq z-?.'rrF{Fi xqFlTII To-rdrrror 6I qt 3$rqt[ +-fiq qi6rr 6l !-6 a{rifi r+q q[ T a | / ln caie.
if the order covers various i,rmbers of order. m Orismal: fee for each O.l.O. shduld be Dard in the'aioiei-aril
rnannel norwithstandrng the fact that the one aDpeEl ro the Appellant Tnbunal or the ohe aoolicalion to Ge
Cerlral'Govr. As the cas-e may be, is filled to av6iil scriptoria 'ii6rli if ixtisliig Rs. 1 trrkh fee'o'fT-i-i007 Ior
eacll

q"srs:Fn ;zntrl-{q ejx; 3rfi}ftqq, rs zs, * r{{*-t } 3r{sl{ nS 
qArT \ni s.ra qAcr ff yR $( ftutRr e.so dq] qr qrqrrq

qI;;5 l3t+z drn Et4t slBqr /
One cQpy of appligation qr O.l.O. as rhe case may be, and the order of the adiudrcatins authontv shall bear a
courr fid stamp of Rs.6.50 as prescrLbed under Sctedule.l in terms of the Couft Fee Act;'1975, as Zrmended.

trrlnJq. 'f.dt.q 
f?cts 

= 
qq +{16r iX+t^r arzta-,+.n (6Fi ffi) E-q{rc=ft. ,rt, q affi-+ qE 3]-q iaErF qrfdi +1

qTqr-d 6ri qT{ lir4ll] fiT 3Ir7 fl Eql-4 xFfrltrd Fffl Crdr tst /
Attqqtion is also !4vite! to the rules coverin€ these_ qlld other related matters contained in t}le Customs, Excise
and Service Appellate Tribunal (Pro.edure) Rules, 1982.

rg 3Tffiq rfry d {tT-ilk{ 6-{+ + iiifrlfr qrr+, ftqc att{ i.+{frq yrE?rrft + frC, 3Tftqnff ffi{ +{nrr.
www.coec.Pov,ft +t qiq +i+o 6 t /
f9!+g "-I"!glqlg, 

qilatlgq R+d lqtllt provisions relating ro f rng ofappeat ro rhe hrgher appellare au*roriry, rhe
appelramr may rerer ro me ueparunenlal weo$te www.cDe..Rov.rn
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ORDER IN APPEAL

N4/s. Rohit Machine Tools,2/3 Lati PIot Comer, Lati Plot Main Road, Morbi, Gujarat-363641

(hereinafter referred to as "appellant") and it's two partners have filed the present appeals

as per details given below against the Order-In-Original No. 18/D/2020-21 dated,

26.02..2C21 (hereinafter referred to as "impugned order,,) passed by the Assistant

Commissioner, Central GST Division- I, Morbi (hereinafter referred to as "the

adjndicating authority").

2. Details ci appeals filed against Order In Original No.18/D/2020-21 dated 26-02-2021

ccnfirm:rg cluq,2r't6 recovery ofpenalties against each appellant are as under:

Sr.

I{o.
Appeal No. Name of tlre Appellant

Excise

Dutv (Rs.)
Penalty

(Rs.)

I \,/2l68|RAJ12021 Itohit Machine Tools 19,26,371 1926371

Rohitkumar Nlanshukhlal

Padharia, Partner of Rohit

Machine Tools

0 200000

Hemaben Rohitkumar Padharia,

Partner of Rohit Machine Tools

,,/2ta9|RAIt2021

offending goods manufactured and clandestinely cleared by them having

able 'zalue c,f Rs.3,04,10,968i should not be held as liable for confiscation

j'I'.',,t7llltA,J/2021

Briefly stated, the facts ofthe case is that the first appellant is engaged in the manufacture

and. clearance of Tiles making Machinery like Mosaic Tile making Machinery, Fly-Ash

Bricks making Machinery, Interlocking Paver Block Machinery classifiable under Chapter

Sub Hea.-drng No. 847480 of the Central Excise Tariff Act,l985 and they were registered

u,ith \/AT. They had not obtained Central Excise Registration even though the value bases

exenpticir limit was exceeded as prescribed in Notification No.8/2003-CE as amended

irorn tin-' 1o time. The second and third appellants are the partner in the said firm.

BaseC on tire investigation carried out by the officers of Directorate General of GST

In',estigation, Ahmedabad Zonal Unit, Ahmedabad (DGGI in short) against various

Ceramic Tiles manufacturer, the appellant was served with SCN No. DGGVAZU/Group-

C/Rohi1-L4achinel36-11812019-20 dated 0611112019 to the first appellant as to why;

(i) The Central Excise duty amounting to Rs. 19,26,3711 [including Education Cess

& Fligher Education Cess] as detailed in Annexure B of the show cause notice

:i-:c,,:rld not be demanded and recovered from us under Section 11A (4) of Central

E:lcise Act"1944;

(ii) l.1te:est at the appropriate rate under erstwhile Section l lAA of Central Excise

! cr.1944 on the amount mentioned at (i) above should not be demanded and

i:ecovered;

'e:',alry 
rnder Section I IAC of Central Excise Act,l944 should not be imposed;111

/,

71\i )

(., ,'

-'.1'."\t

1l..t

0 | 200000I
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;ircler Rule 25(1) of Central Excise Rules, 2OO2 and as the goods are not available

" ..',i confiscation, and therefore fine in lieu of confiscation should not be imposed

Llrder section 34 ofthe erstwhile Central Excise Act,l944.

5. Inthes:..:1 show cause notice penalty under Rule 26 ofthe Central Excise Rules,2002was

also prc.':csed on the second and third appellant.

TLr-' sa-,' rirc', cause notice stand adjudicated against all the appellants on ex-parte basis

r/ide ir': :3red order.

'i'::rle :'" dr::g the said show cause notice, the adjudicating authority in it's findings has

re:,-.rcl--l lat the apoellant have not filed any written submission nor appeared for Personal

Hearing in the dates and time fixed and accordingly proceeded to decide the case on the

La.:rs c;" :-,,Cences available on the record.

8. 
-: 

eirg a g gi'ieved by the impugned order, the aforesaid three appellants filed the appeals in

,r',',:.tic- lL,' Appellant has filed appeal, inter-alia, contending that

(i) -.'ipugned order is issued in gross violation of Principal of Natural justice in as

.'-r:h as that they have submitted their written submission dated 03.12.2019 at the

.:tr-i:ss mentioneC in the shorv cause notice issued by the DGCEI, AZU where in

:: said show cause notiee as made answerable to the Assistant /Deputy

I:;trrissioner, Morbi-I, 2nd Floor, Dariyalal Resort, Raflereshwer, NH-

'.'- liziorbi.; that lhey were never registered with the Central Excise department and

:=)/'erenotawareaboutadjudicatingauthority'saddressthanwhatismentioned

,, :le show cause notice. As regard to non appearance in the personal hearing it

r.": rontended that none ofappellant have received first two notices dated 07-01-

,l?l anC 22-01-2021 and the last notice dated 08-02-2021 wherein the date of

" ::r,,:ilg fired on 1-6-02-2021. was received by the appellant only on 06-03-2021 by

: irr-re date of hearing was over. Accordingly, it was contended that the impugned

:rei' is issued rviihout observing principle of natural justice.

(it) :. ,'reir glounds ofapoeal all the appellant has incorporated their submission given

:Leir letter dated 03.12.2019 wherein the first appellant has categorically

,: Llrrtered the show cause notice issued by the DGCEI.

Tle al, 'r :r t1s vr'ere granted oirportunity of personal hearing through virtual mode on

4.t..t2.2 ,'.' : . Shri Vijay N. Thakkar appeared for hearing as authorized representative. He

r'.'-i.ar:al-'i s,,rbmissions made in appeal memorandum. He further stated that the case has

tji--:1 !i.: : :.: :ted in rriolation of principles of natural justice.

2l



i0. I have ca,'efully gone through the facts of the case, the impugned order, and submissions

roedeb'i:Le appellants in appeal memorandum as well as oral submissions made during

the couls: oI personal hearing.

I1.IijrC'lr :[e appellants have contended that impugned order was issued in gross violation

cl Pri;rci :ies of Natural Justice. The appellant has pleaded that they were not registered

'*rith th: ler:fal Excise Department and hence they were not aware about any other location

oi' :he :': ural e>,.cise deDartrnent other than those mentioned in the show cause notice.

He -..c:. ,l:t:-z filed reply of Show Cause notice to DGCEI, Ahmedabad. The Appellant

1-.-rrtl.rer : .:areC that they have not recei\/ed PH letters dated 13.01 .2021 and 04.02.2021 afi
?i 1.e:r=' i:t.=d, 15.2.2021 was received on 6.3.2021. Hence, they could not attend the

:eLioi1a.' 'r:aling and they v',,ere deprived of opportunity of being heard in person. I find

1br.i tl'e -"1p,-!gned order was passed ex-parte, however, it is not forthcoming from the

:r::crsi,::l -.-:Cer vrhether the PH letters were served to the Appellant or not. Under the

,r::'r1! .-rces. I find it appropriate to remand the matter to the adjudicating authority with

rr i:r-'r-: :r. to pass fresh order aftei adhering to the principles of natural justice. The

.r:.- -'111" !: directed tc file written submission before the adjudicating authority.
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